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ACT:

Industrial Disputes Act, 1947-Powers of the Industria
Tribunal to fix Industrial M ninum savage-In the absence,
M ni mum Wage fixed under M ni mum Wages Act 11 of 1948 will
prevail -Factors to  be reckoned for conputting Fair Wage
Dear ness Al | owance etc.

HEADNOTE

An industrial award known as Purani k Award dated 26-10-1956
which fixed Rs. 35/- as the minimum wage in the Litho
Industry in the Vidarbha region stood term nated with effect
from July 22, 1958 as per a notice dated January 22, 1958
fromthe enpl oyees of Litho Industry. Pending the decision
in the reference nmade under s. 31A of the CP. and Berar
Industrial Disputes Settlenent Act, 1947 arising out of the
demands of the enpl oyees of the Litho Industry, an agreenent
was entered into on February 21, 1966 between the enployers
and the enpl oyees of various concerns requesting the St-ate
Covernment to exercise its power u/s 39 of-the Act and to
refer to the arbitration of the State Industrial Court the
di sputes nmentioned in the agreement. By the notification
dated 7-1-1965 the Governnent referred the disputes in
respect of the demands of the enployees set out in Schedule
11 to the Notification nmde against the 10 enployers
specifically nentioned in Schedule | to the notification

being the employers in the Litho Press Industry 'in the
Vi darbha region. The denmands in particular were to the
di sputes as to the living wage, for fitment of the enployees
already in service at the date of the demand for revised
scal es of wages with retrospective effect from 1956, and for
the dearness allowance with retrospective effect from 1959
to be linked with the index nunber at the rate of 8 paise
per point wth 1956 as 100. The State Governnent by its
notification dated Decenber 31, 1964 fixed Rs, 70/- per
nonth as the m ni mum wage under the M ni nrum Wages Act. The
notification divided the enployees into several classes. It
did not attach any scale of pay to the m ni mumwages fixed
but provided that at interval of every six nmonths the State
CGovernment nmay issue a notification fixing certain anounts
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payable in addition to the mninum wages as speci a

al | owances.

The Industrial Court nade its award on May 10. 1968. The
Award divided the enployers into two classes being Cass A
and Class B on the basis of the financial capacity of the
enpl oyers to pay. The award fixed rates and scal es of wages
for the enployees of the three enployers in Class A being
Shivraj Shakti and Vasant Litho Wbrks. The award did not
fix any rates and scal es of wages in respect of other wunits
of the industry the reason being that they did not have
adequate financial capacity. |In the case of Class A the
award also fixed the enployees of various duration of
service by way of fitnent into the scales of wages awarded
in the award. It also fixed the date fromwhich the new
rates and scales of wages were to be deened to have
commenced

Agai nst the, award six wit petition& were filed before the
H gh Court, three by the appellants in this Court and other
three by the enpl oyees. The H gh Court agreed with the view
of the Industrial Court and held that the award classifying
the enployersinto two classes A & B on the basis of their
payi ng capacity, determ ning the rates and scal es of wages
and the dearness allowance regarding C ass A enployees is
val i d.

The appellants in these appeals by special |eave contend
that there is no warrant for the direction by the H gh Court
to the Industrial Court to fix an industrial- mninmm wage
regardl ess of the paying capacity of the industry or the
enpl oyer.

412

Allowing the appeals in part and nodifying the ‘order of
remand t he Court

HELD : 1. (a) It is permissible to divide the industry into
appropriate classes and then deal with the capacity of the
i ndustry to pay class-w se. [418 H, 419 A

Express Newspapers (P) Ltd. & Anr. v. Union of India and
Os. [1959] S.C R 12, followed.

(b) The extent of the business carried on by the ‘concerns,
the capital invested, the profits made, the nature of the
busi ness, their standing, the strength of |abour force, the
di vidends declared and the prospects about the future  of
busi ness and other rel evant factors have to be borne in m nd
for the purpose of conparison. The principle is that in
applying the industry-cunregion formula for fixing wage
scal es. the Tribunal should lay stress on the industry  part
of the formula if there were a | arge nunber of concerns in
the sanme region carrying on the sane industry, but where the
nunber of industries of the same kind in a particul ar region
were small, it was the region part of the formula  which
assuned inportance. |In the former case in order that pro-
duction cost nmay not be unequal and there nay “be equa

conpetition, wages should generally be fixed on the basis of
the conparable industries, namely, industries of the sane
kind. [419 B-C, GH, 420 A

WIlliansons (lndia) Pvt. Ltd. v. The W rknen, [1962] I
L.L.J. 302; French Motor Car Co. Ltd. v. Wrknmen, [1963]

v. Their Workmen, [1964] 2 L.L.J. 123; v. Bal mer Lawrie &
Co., [1964] 5 S.C R v. Their Worknen, [1964] 5 S.C R 362;
Wor kmen, [1972] 3 S.C.R 567; The Silk v. M1 Mazdoor

Sabha, [1973] 11 SSC R Supp. (2)S.C.R 16; Cinema Theatre
Workmen of Balnmer Lawrie & Co. 344; Greaves Cotton & Co. &
O's. Unichem Laboratories Ltd. v. The and, Art Silk MIIs’
Association Ltd. 277 ;referred to.

2. The dispute, in the instant case on the stand taken by
the enployees related to fixation of a fair wage and not a
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m ni mum  wage. In fact, the enployees requested the
CGovernment to fix a mninmmwage which was accordingly
fixed. Fair wage is a nmean between the Iliving wage and
m ni mum wage. The mininum wage contenplated above is
something nore than the bare mninumof the subsistence,
wage sufficient to cover the bare physical needs of the
worker and his famly, providing also for the preservation-
of the efficiency of the worker and for sone neasure of
education, nedical requirenments and anenities. So far as
the mni mumwage is concerned it is to be fixed without any
reference to the paying capacity of the industry. [420 F-G
421 A-D

Express News Papers (P) Ltd. v. Union of India, [1959]
S CR 12 and U Unichoyi & Os. v. The State of Kerala
[1962] 1 S.C.R 946 referred to.

3(a) Wien a dispute is pending before any tribunal regarding
the m ni num wage, the award will bind and to that extent the
provisions of the Act will not be applicable but in other
eases the Governnent is entitled under the M ni num Wages Act
to fix . a mnimmwage. Section 5 prescribes the procedure
under which the mnimumwage is to be fixed and revised.
Provi si on is made for appointment of conmittees and
consultation of the persons concerned before the m nimnmm
wage is fixed. The procedure is that in the absence of a
di spute pending before the Tribunal regarding the fixation
of m ni num wages, the m ni mum wages fixed by the Governnent
will bind the parties. [421 G H, 422 A

(b) In an industrial dispute a basic mninmmwage can be
fixed when the statute has not fixed the  mininum wage.
Section 3(2A) of the M ninmm Wages Act does contenplate

fixation of mninumwages by the Tribunal.~ In fixing such a
m ni mum wage the Tribunal nmay take into account  all the
facts and fix a m ni num wage whi ch may be higher than the
m ni mum wage contenplated under M nimum WAges Act. The
Industrial Tribunal was not called upon to fix a mninum
wage for both the enployers as well as the enployees
proceeded on the basis that the tribunal was fixing a fair
wage. In fact, the enpl oyees, requested the Governnent to
fix a mnimum wage which was accordingly done. In thi's view
no further reference need be made

413

to Section 3(2A) of the M ni mum Wages Act-. The tribuna

proceeded on the basis that it was called upon to fixa fair
wage. In the circunstances, the viewtaken by the Hi gh

Court that it was incunbent on the tribunal to fix an
i ndustrial wage apart fromthe m ni num wage w t hout™ taking
into account the paying capacity of the Industry is
erroneous. [422 B-FE

(c) In view of the finding that what the Tribunal was call ed
upon to fix was a fair wage and not a mninmum wage, the
financial capacity of the concerns classified under B is
rel evant and the finding of the Tribunal that their finances
would not justify any provision for fair wages has to be
accept ed. Further, it will be seen that the enployees of
the concerns classified under B have not preferred any
appeal and the question cannot be gone into the appeals.
[422 H, 423 A]

4. The fixation of rate of wages which includes within its
conpass the fixation of scales of wages and fitment of
wor kmen into wages scales will also depend upon the paying
capacity of the industry. The tribunal dealing with Denand
No. 5 inits award accepted the suggestion that the Court
may grant sonme increments in proportion to the vyears of
service put in by an enployee. It provided two increnents
for persons who have put in 2 to 5 years of service, three
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increnents for persons who put in service of 5to 10 years,
four increments for persons who have put in service of 10 to
15 years and five increnents who have put in service over 15
years. The Tribunal also directed that there shall be a
fitment and the enpl oyee should be fitted into the scale of
pay by placing himat the stage in the scale equal to next
above, his basic pay. The award regarding the fitnent and
i ncrenent was accepted by the High court but in the order of
remand the Hi gh Court directed a general revision as it was
not satisfied with the manner in which the financia
capacity of the concerns was determ ned. [423 A-(C

5. (a) After fixing of the financial capacity, the fair wage
which would include fitnment, wage scales and dearness
al | owances payabl e has to be determ ned. The question as to
the period during which retrospective effect has to be
given for paynent of fair wages has also to be considered.
A fair wage is related to the earning capacity and workl oad.
VWile the lower I'imt of wage structure is the m nimum wage
any increase over that will depend upon the capacity of the
i ndustry " to pay.. The factors which determ ne the capacity
to pay wll be the productivity  of the |abour, t he
prevailing rates of wages in the same or simliar industries
in the same or neighbouring localities, the present economc
position of the industry, its prospect.as in the, near
future etc. The fair wage will growwith the growh and
devel opnent of the national econonyand t he progress

nmade by the industry and rmust approximate to-the capacity of
the industry to pay. . The claimof the enployees for a fair
and hi gher wage depends not only on the financial capacity
of the enployer but also on to interests of the consunmer and
the State, the enployers’ desire for a reasonable profit the
rise in price which may effect the consuner and the nationa
econonmy which nmay have an adverse effect” on the | abour
itself. [423 D-H

(b) in order to determne the fair wage including the scale
of pay, the Price rise, the dearness allowance etc., the
financial capacity of the concern has The profit and |oss
account, the prospects of the conpany inproving Jitself in
future and all other relevant matters will have to be  taken
into account. The expenses properly incurred for ~ working
the industry such as buying of raw nmaterials, expenses
incurred in running the factory, office and other transport
expenses, the expenses incurred in marketing and other such
al l owabl e expenditure has to be deducted. Nei-t her the
contention of the respondents that the gross profits —al one
has to be taken into account nor the pleas on behal f of the
appel l ants that the net profit alone should be the basis of
determining the financial capacity can be accepted. The
determ nation of gross profit and net profit vary according
to the basis of accounting adopted. The provisionfor |Incone
tax and forreserves nust take second place as conpared

to provision for wagestructure and gratuity, Wi ch
stands on the sanme footing is Provident Fund which is also a
retiral benefit.The provisions 'for income-tax,

414

reserve and depreciation are not permtted. The H gh Court,
was therefore right inits viewthat no rebate can be
al |l oned towards paynent of incone-tax. [424 A-H, 425 A
Gramaphone Company Ltd. v. Its Wrkmen, [1964] 2 L.L.J. 131
and Indian Link Chain Manufacturers Ltd. v. Their Worknen,
[1973] 1 S.C. R 790; applied.

(c) The H gh Court is not correct inits view that any
amount paid a,, bonus in addition to the mnimm bonus
cannot be deducted as expenses. The anpunt which is paid as
bonus goes, in substance to augnent the wages and as such is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 18

liable to be deducted in determ ning the paying capacity of

the enployer. It seens that the Hi gh Court was influenced
by the fact that the additional bonus cannot be deducted at
the beginning of the year. This fact will not make any

difference for the paying capacity of the concern can be
ascertained after deducting the anmbunt in the subsequent
year. [425 B-D

6. Wien a dearness allowance is fixed as a part of the fair
wage it will have to depend upon the paying capacity of the
enpl oyer. Though the dearness allowance is given to
conpensate for the rise of cost of living, cent per cent
neutralisation is not given as it may, lead to inflation

and therefore Dearness Allowance is often little less than
one-Hundred per cent neutralisation. In fixing of the
dearness allowance, the principle that is followed in
determ ning the paying capacity for fixing wage structure,
is equal |y applicabl e: In - determn ning t he dear ness
al l owance increase in the cost of living, the resulting
change! in the economc conditions and the pattern of
dear ness ‘allowance’ prevailing in other concerns in the sane
region are factors, to be taken into consideration. The
increase in the cost of living since the tinme when the
dearness, allowance was 1last fixed is also taken into
account . Therefore the H gh Court is not right in its
observation that the dearness all owance shoul d effect a cent
per cent neutralisation. [425 F-H, 426 A-B]

Clerks of Calcutta Tramways v. Cal cutta Trammays Co. Ltd.,
[1956] S.C.R 772, Hindustan Tines Ltd.’ New Delhi v. Their
Workmen [1964] 1 S.C.R 234 and Ahnmedabad MII Owners
Association v. The Textile Labour Association.  [1966] 1
S.C.R 382, foll owed.

7. In granting retrospective effect the Tribunal has a
di scretion to fix the date taking into account the financia

position of the Conpany. [426 (

8. The Hgh Court is not correct in its view that the
I ndustrial Tribunal should fix an industrial mnimm wage
without taking into account, the paying capacity of the
enpl oyer. [427 A-B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Givil Appeal No. 2418 of 972.
Appeal by special |eave fromthe Judgnent and Order dt. 25-
11-71 of the Bombay Hi gh Court (Nagpur Bench) -in Specia
Cvil Application No. 640 of 1968.

Cvil Appeal No. 2419 of 1972

Appeal by Special Leave fromthe Judgment and Order dated
23-12-1971 of the Bonmbay High Court (Nagpur. . Bench) in
Special Cvil Application No. 614/68.

And

Cvil Appeal No. 2643 of 1972

Appeal by Special Leave fromthe Judgment and Order  dated
25-11-71 of the Bombay Hi gh Court (Nagpur Bench) in Specia
Cvil Application No. 641 of 1968.

P. N Phadke, A. G Menesses, J. N Sinha & K J. John for
the Appellants in CA Nos. 2418-2419/72.

415

M C. Bhandare, V. P. Sathe & S. Bhandare for Respondent
No. 2.

P. C. Bhartari for Respondent No. 8.

C. A No. 2418/ 72 set down exparte against RR1, 3, 4, 7, 9 &
Il

C.A  No. 2419/72 set down exparte against RR1, 3, 4, 6 &
12.
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Shankar Anand & A. G Ratnaparkhi for the appellant in CA
No. 2643/ 72.

V. P. Sathe & S. Bhandare for R2 in CA 2643/ 72.

The Judgnent of the Court was delivered by

KAI LASAM J. These three appeals are filed by the Shivraj

Fine Arts Litho Wrks, Vasant Fine Arts Litho Wrks and
Shakti O fset Works by special |eave granted by this Court
agai nst the decision of the Nagpur High Court. The history
of the industrial dispute may be shortly stated.

The dispute relates to the Litho industry in the Vidarbha
regi on. An award known as the Purani k Award was nade on
Cct ober 26, 1956. The award fixed Rs. 35 as the m nimm
wage but did not attach any scale of pay to the basic pay of
Rs. 35 for the unskilled enployees. By a notice dated
January 22, 1958 the enployees of the Hitho industry gave
notice of change and as a result the Puranik award stood
term nated as fromJuly 22, 1958. The enpl oyees of Shivraj,

Shakti and Raj gave notice of change dated Septenber 8, 1960
maki ng' certain denands agai nst their respective enployers.

On March 13, 1.961 the enployees of the said three Units
filed three references under section 38A of the C P. and
Berar Industrial Disputes Settlenent Act, 1947, before the
State Industrial Court, which were nunbered as references 9,

10 and 11 of 1961. < When the three references were pending
enpl oyees of other industrial concerns nmade certain denmands
agai nst their enployers. Pending the decision in references
9, 10 and 11 of 1961 an agreerment ~was entered into on
February 21, 1964 between the enpl oyers and the enpl oyees of
various concerns requesting the State CGovernment to exercise
its powers under section 39 of the Act and to refer to the
arbitration of the State Industrial Court the  disputes
nentioned in that agreement. On January 7, 1965 the State
Covernment issued its notification making a reference lo the
State, Industrial Court under section 39 of the Act. By
tile notification the Governnent referred the disputes in
respect of the demands of the enpl oyees set out in Schedul e
11 to the notification nmde against the 10 enployers
specifically nentioned in Schedule | to the notification

being the employers in the Litho Press Industry in the
Vi darbba region. The denmands that are set out in Schedul e
11 are 15 in nunber but as we are concerned only demands 3,

4, 5, 6 and 7 we will |eave the rest out of —consideration

Demand No. 3 relates to the dispute as to living wage and
Demand No. 4 for 'scales of wages for each category —and
occupati on. Demand No. 5 is for fitnent of the enployees
already in service at the date of the demand. Dermand No. 6
is that the revised scales of wages should be given wth
retrospective effect from 1958, and Demand No.' 7 is.  for
dearness allowance with retrospective effect from 1959 and
that the dearness all owance should be Iinked with the

416

i ndex nunber at the rate of 2 paise per point with 1955 as
100. The State Government by the notification dat ed
December 31 1964 fixed Rs. 70 per nonth as the m ni mum_ wage
under the M ninmum Wages Act. The notification divided the
enpl oyees into several classes. It did not attach any scale
of pay to the m ni num wages fixed but provided that at an
interval of every six nonths the State CGovernment may issue
a notification fixing certain anpunts payable in addition to
the m ni num wages as speci al all owances.

The Industrial Court nade its award on May 10, 1963. The
award divided the enployers into two cl asses being C asses A
and B on the basis of the financial capacity of the
enpl oyers to pay. The award fixed rates and scal es of wages
for the enployees of the three enployers in Class A being
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Shivraj, Shakti and Vacant Litho Works. The award did not
fix any rates and scal es of wages in respect of other wunits
of the industry the reason being that they did not have
adequate financial capacity. |In the case of class A the
award also fixed the enployees of various duration of
service by way of fitnment into the scales of wages awarded
in the award. It also fixed the date fromwhich the new
rates and scales of wages were to be deened to have
commenced

Against the award six wit petitions were filed before the
Hi gh Court, three by the appellants in this Court, Shivraj
Fine Arts Litho Wrks.. Vasant Fine Arts Litho Wrks and
Shakti O fset Wrks. Another three wit petitions were
filed by the enployees; they bei ng Speci al G vi
Applications Nos. 210 of 1969, 733 of 1969 and 734 of 1969.
There are no appeals filedin this Court by the enpl oyees.
The High Court agreed with the view of the Industrial Court
and held that the award cl assifying the employers into two
classes A and B on the basis of their paying capacity
determ ning” the rates and scal es of wages and the dearness
al  owance regarding class A enployers is valid. The High
Court set aside the award on Demands 3, 4, 5, 6 and 7 and
directed the Industrial Court to reconsider the above 5
Demands and to make a fresh award in accordance with the | aw
and principles laid down by the High Court. In so directing
the High Court held that fixation of an industrial mininmm
wage s necessary and that in fixing such industria
m ni mum wage the factor of enployer’s capacity to pay is
irrelevant and the industry or the enployer nust pay it or
perish. According to the H gh Court the industrial mninmum
wage should be fixed on a consideration of different
ingredients which it seeks to provide for i.e. contents of
the basket. It was- possible that the industrial  minimm
wage can be higher in sone cases than the current statutory
m ni num wage and when the industrial mninmm wage happens to
be higher than the statutory mnimum wage it wll be
i ndustrial mnimumwage which has to be paid because when it
is fixed by an industrial award it becones enforceable at
| aw. The High Court further held that the provisions of
m ni mum wages show that there is nothing in it to  prevent
payment of anything nmore than the m ninum wage fixed under
it. The appellants in these appeals seriously challenge the
direction of the H gh Court to the Industrial Court to fix
an industrial mnimumwage regardl ess of the paying capacity
of the industry or the enployer. Their contention is  that
there is no warrant for such a concl usion

417

The High Court went into the question as to how the capacity
of an industry to pay a fair wage has to be determ ned. For
determning the surplus for paying capacity the Hi gh /Court
held that a sort of loss and profit account will have to be
prepared having a credit and debit side. On the credit side
will appear all the gross takings of the wunit of the
i ndustry. Gross taking will include gross realisations by
the sale of the goods or services, the incone, if any,
earned by way of rents, interest or dividends or investnents
and the incone of, all other nature. Dealing with the itens
of expenses that can be legitimtely deducted fromthe gross
i ncome the Hi gh Court held that all the expenses incurred by
the enpl oyer in connection with the working of the industry
will have to be deducted. It accepted the plea on behal f of
the enployers that the cost of raw materials which are
necessary for production and expenses in connection with the
working of the industry and sale of the finished products
will have to be deducted, but not any other wage paid apart
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from the minimum wage payable. The court held t hat
appropriate amount for depreciation is deductible and
interest on capital will also have to be deducted. It also

held that a fair ampunt of remuneration payable to the
partners can al so be deducted. Regarding the bonus the High
Court held that annual incidence of only the m ni mum bonus
can be deducted, and any excess bonus paid is not
deducti bl e. It disallowed the claimof the amunts that
were paid as income-tax or other taxes in ascertaining the
payi ng capacity of the industry or the enployer.

Regardi ng dearness allowance the High Court held that the
i ndustrial mnimumwage has got to be paid on the basis of
pay or perish and the neutralisation nmust be 100 per cent of
the rise in prices. Regarding the claimfor giving effect
to the enhanced rates of wage, scal es of wages and dearness
all owance fromthe date of the order of reference i.e. from
7th January, 1965 the court held that the provisions of the
award should ’'take effect fromJanuary 7, 1965 being the
date of /the order of reference. Wile fixing January 7,
1965 as the date of operation it gave a discretion to the
I ndustrial Court for valid and lawful reasons to fix a later
date in respect of all or any of the enployer-units. In the
result the Hi gh Court found that the award in respect of
Demands 3, 4, 6 and 7 was not in accordance with | aw and had
to be set aside as/'theaward did not ascertain the rates and
scal es of wages and dearness allowance on the basis of an
i ndustrial mninmmwage and that the industrial mninum wage
shoul d be ascertained without any reference to the capacity
of the industry or the enployer to pay. The * court also
found that the correctness and truthful ness of the accounts
and the bal ance-sheets of sone of the enployer-units has not
been properly appreciated, investigatedinto and taken into
account . The financial capacity to pay has not been
properly evaluated. The financial capacity to pay has not
been taken into consideration for the purpose of awarding a
fair wage with correspondi ng dearness all owance. Finally,
the question of giving retrospective effect and fixing the
date from which the wages and dearness all owance awarded
shoul d becone operative has not been properly -considered.
As Demand No. 5 is also an integral part of the award the
court al so quashed the award on that Demand.

418

The appellants in these appeals chall enge the correctness of
the order of the High Court remanding the award for fresh
di sposal according to the directions given in the judgnent.
First and forenost the appellants questioned the correctness
of the order of the Industrial Court as confirmed by the
High Court «classifying the enployers into two categories
Classes A and B and directing that the enployers belonging
to Cdass A should pay enhanced wages, dearness allowance
etc. Secondly, it was submtted that the Hi.gh Court
msdirected itself in holding that the Industrial | Court
ought to have fixed an industrial mninmwage and that such
wage shoul d have been fixed w thout taking into account the
payi ng capacity of the industry or the enployer. Thirdly,
it was contended that the court erred in holding that in
determining the paying capacity certain items such as
m ni mrum wage and the nini nrum bonus can al one be deducted.
The di sal | owance of the income-tax and other taxes that were
paid was also questioned. The nethod of fixation of the
dearness allowance as well as the direction to gi ve
retrospective effect to the paynent of wages, dearness
all owance etc. fromthe date of the order of reference was
chal | enged as inposing an intolerable burden on the
i ndustry. W w il now proceed to deal with each of the
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above contentions.

M Phadke, the | earned counsel for the appellants, submtted
that the classification of the enployers into two categories
A and B dependi ng upon the profits is not justified in |aw

He submitted that the rule is that the wages, dearness
al  owance, scales of pay etc. should be fixed on the basis
of region-cumindustry the wages normally being the sane in
all industries in the region. The Tribunal in its award
found that the Industrial Court is entitled to fix a wage
for every unit in accordance with its capacity to pay. This
view was affirmed by the H gh Court. But the subm ssion of
the |learned counsel is that this viewis wunsustainable in
I aw.

Before the Hi gh Court apart fromthe proposition of |aw
enunci ated that the classification should be fixed on the
basis of region-cumindustry, it was submtted that as on
the facts of the present case no such classification was
contenmpl ated i n the agreenent between the parties or in the
ref erence by the Governnent, the Tribunal ought not to have
classified “the industry into two categories. Reliance was
placed on_ the wording of the agreenent requesting the
CGovernment to nake an industryw se reference to the entire
region and the reference necessarily being in accordance
with the agreenent it was submtted would not justify any
such classification. This argunent was rejected by the Hi gh
Court on the ground that the Industrial Court had inherent
jurisdiction to classify the enployers into severa

cat egori es. Ref erence was nade by the appellants to the
demands and it was submitted flat the power to classify was
restricted only in respect of enployees and not as regards
enpl oyers. This plea was rightly rejected by the H gh Court
as no such express reference is necessary in view of the
powers of the Industrial Court. The third contention of the
appel l ants before the Hi gh Court was that the pleadings did
not refer to the classification of the enployers. It was
rightly held by the H gh Court that the absence  of any
reference to the classification/of the enployers’ in the
pl eadings would not affect the power of the Industria

Court. The other contentions put forward
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before the Hi gh Court basing on the construction of section
22 of the Industrial Disputes Act and Rule 238 of the C P

and Berar Industrial Disputes Settlenment Rules, 1949, that
the increase or decrease of wages should be in an industry
as a whol e and not differing fromone industry to another is
al so without any basis.

This Court has clearly laid down in a series . of  decisions
starting fromthe, case of Express Newspapers (P) Ltd. and
Anr. v. The Union of India and Ohers(1l), that it is
perm ssible to divide the industry into appropriate classes
and then deal wth the capacity of the industry to pay
cl asswi se. At p. 20 of the, Reports this Court in' |aying
down the principle in determining the capacity of an
i ndustry observed : "The relevant criterion should be the
capacity of a particular industry in a specified region, and
as far as possible the same wages shoul d be prescribed for
all units of that industry in that region." But the Court
qualified the rule by stating "It is clear therefore that
the capacity of an industry to pay should be gauged on an
i ndustry-cumregion basis after taking a fair cross-section
of that industry. In a given case it may be even
perm ssible to divide the industry into appropriate classes
and then deal wth the capacity of the industry to pay
cl assw se. "

In WIliamsons (India) Private Ltd. v. The Worknen(2) this
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Court held that the extent of the business carried on by the
concerns the capital invested by them the profits nmade by
them ’'the nature of the business carried on by them their
standing, the strength of their |abour force, the dividends
decl ared by them and the prospects about the future of their
busi ness and ot her relevant factors have to be borne in mnd
for the purpose of conparison. Approving the view expressed
in the above decision in French. Mtor Car Co. Ltd. wv.
Workmen, (3) this Court observed at p. 20 that conparison
should be nmmde in the sane |line of business and a snal
concern cannot be conpared even in the sane |ine of business
with a large concern. VWen there is a large disparity in
the two concerns in the same business, it would not be safe
to fix the sane wage structure as in the large concern
wi t hout any ot her consideration.

In C nema Theatres v. Their Worknen, (4) this Court approved
the classification of the Tribunal of the Cnemas into two
cl asses based on gross revenue.  The’ Court observed that
the gross revenue taken by the Tribunal as the basis for
classification appears to be a satisfactory criterion

In Wrknen of Balner Lawie and Co. v. Balmer Lawie and
Co.,(") at P. 353 this Court held that in determning the
guesti on whether one concern is conparable with another in
the mtter of fixing wages, the total capital invested by
the concern, the /"tent of its business, the order of the
profits nmade by the concern, the dividends paid, the nunber
of enpl oyees enployed in the concern, the standing in the
industry to whichit belongs and other matters have to be
"aneed. In

(1) [1959] S.CR 12

(2) [1962] 1 L.L.J. 302

(3) [1963] Supp. 2 S.C. R 16.

(4) [1964] 2 L.L.J. 128.

(5) [1964] 3 S.C R 344.
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Greaves Cotton and Co. and Others v. Their Wrkmen(1l) after
referring to the decision in French Motor Car Co. /Ltd. wv.
Workmen (supra) this Court held that the principle is that
in applaying the industry-cumregion formula for fixing wage
scal es the Tribunal should the industry part of the fornula
if there were a | arge number of concerns in the same region
carrying on the sane, industry, but where the nunber of
industries of the sane kind in a particular region was
small, it was the region part of the formula which assuned
i mportance. In the former case in order ~that ~ production
cost may not be unequal and there nmay be equal  conpetition
wages should generally be,, fixed on the basis of the
conpar abl e industries, nanely, industries of the sane kind.
In Unichem Laboratories Ltd. v. The Worknen(2) this  Court
after referring to the cases cited above held that ~in the
fixation of wages and dearness all owance the | egal ~ position
is well-established that it has to be done on industry-cum
regi on basis having due regard to the financial capacity of
the unit under consideration. The sane view was reiterated
in The Silk and Art Silk MIls Association Ltd. v. MlII
Mazdoor Sabha(3) at p. 288, where the Court re-enphasised
the principles laid downh in the earlier cases. There is
thus anple authority in support of the view taken by the
Tribunal and the H gh Court that the enployer can be
classified according to his paying capacity.

The second contention of the |earned counsel for the
appellants is that the High Court was in error in holding
that the Tribunal ought to have fixed an industrial nininmm
wage wthout any reference to the paying capacity of the
enpl oyer. According to the Hi gh Court even when a statutory
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m ni mum wage i s payable an industrial mnimumwage has to be
ascertained to find out which is high because it is the
hi gher of the two which has to be paid. The H gh Court also
held that the industrial mninmmwage will have to be fixed
wi t hout reference to the paying capacity of the industry.

The agreement dated July 30, 1968 entered into between the
parties which led to the reference by the Governnent states
that both the parties also requested the Governnent to
expedite fixation of mininmmwages in the Litho Industry in
the Vidarbha region if necessary by appointing a sub-

conmittee for this purpose. In pursuance of the agreenent
the notification was issued by the Governnment on January 7,
1965. Schedule Il lists the denands of the enpl oyees. The

denmands with which we are concerned in this appeal have
already been referred to. The denand is that the enployees
shoul d be paid a living wage. I n pursuance of the agreenent
the Governnment fixed a m ni num wage on Decenber 30, 1964
under the M ni mum Wages Act, 11 of 1948 and again revised it
pendi ng t he appeal before this Court on May 7, 1966. It was
conceded before the Tribunal by the enpl oyees that there was
no justification for demanding a |iving wage but that the
units had the capacity to pay fair wages. On the basis of
the stand taken by the enployees, the Tribunal proceeded to
fix a fair wage taking into account the paying capacity of
the industry. The /dispute therefore related

(1) [1964] 5 S.C. R /362.

(2) [1972] 3 S.C R 367.

(3) [1973] 1 SCR 277
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to fixation of a fair wage and not a m nimumwage. In fact,
the enpl oyees requested the Governnent to fix a m ni num wage
which was accordingly fixed. The H gh Court-relied nmainly
on two decisions of this Court in Express Newspapers (P)
Ltd. and Anr. v. The Union of India and Qhers (supra) and
U. Unichoyi and Qthers v. The State of Kerala, (1) for com ng
to the conclusion that the Tribunal is bound to fix an
industrial mnimum wage. |In the former case thi's Court
stated that broadly speaking the wages have been classified
into three categories, the living wage, the fair wage and
the m ni mum wage. After elaborately setting out the concept

of living wage at p. 79, the concept of m nimumwage at p.
82 and the concept of a fair wage at p. 84 of the Reports,
this Court observed that fair wage is a nean between 1iving

wage and mi ni num wage and even the m ni mum wage contenpl at ed
above is sonmething nore than the bare m ni mum of the subsi s-
tence wage which would be sufficient to cover the bare
physi cal needs of the worker and his famly, a wage which
woul d provide also for the preservation of the efficiency of
the worker and for sone neasure of education, nedica

requi renents and anenities. The Court further observed that
it nust be renenbered that whereas the bare nini-nmm or
subsi stence wage woul d have to be fixed irrespective of the
capacity of the industry to pay, a mnimm wage  thus
contenpl at ed postul ates the capacity of the industry to pay
and no fixation of wages which ignores this essential factor
of the capacity of the industry to pay could ever be
supported. This viewis explained in U Unichoyi and O hers
v. The State of Kerala (supra). The Court in rejecting the
contention on behalf of the enployers that the m nimum wage
prescribed under the M nimum Wages Act can only be fixed
taking into account the capacity of the industry to pay held
that it had no hesitation in rejecting the argunent that
because the Act prescribed the minimumwage rates it is
necessary that the capacity of the enployer to bear the
burden of the wage structure nust be considered. It is now
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not in dispute that so far as m nimumwage is concerned it
is to be fixed without any reference to the paying capacity
of the industry.

The M ni mum Wages Act, Act 11 of 1948, secures the paynent
of the mninmumwage. This Act was enacted with a view to
provide for fixing mninum rates of wages in certain

enpl oynment s. It provides wunder section 3 t hat the
appropriate Government shall fix the mninumrates of wages
according to the provisions of the section. Section 4

provides that the minimumrate of wages fixed or revised by
the Governnent in respect of scheduled enployments under
section 3 may consist ,of basic rate of wages and a specia

all owance at a rate to be adjusted, at such intervals and in
such nmanner as the appropriate Governnent may direct, to
accord as nearly as practicable with the variation in the
cost of living index.~ Section 5 provides the procedure for
fixing and revising m nimumwages. Section 3(2A) provides
that when an industrial dispute relating to the rates of
wages payable to any of the enployees enployed in a
schedul ed enmploynent is pending before a Tribunal or
Nati onal Tribunal under the Industrial Disputes Act, 1947 or
before any like authority under any other law for the tinme
being in force, or an award made by any Tribunal, Nationa

Tribunal or such authority is in

(1) [1962] 1 S.C.R 946,
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operation, and a notification fixing or revising the mnimm
rates of wages is' issued during the pendency of such
proceedi ng or t he operation of t he awar d, t hen

notw t hst andi ng anything contained in the Act, the, mninum
rates of wages so fixed or so revised shall not apply to
those enpl oyees during the period in which the proceeding is
pending and the award is nmade. It is therefore clear that
when a dispute is pending before any Tribunal regarding the
m ni mum wage, the award will bind and to that extent the
provisions of the Act will not be applicable but in other
cases the Governnent is entitled under the M ni num Wages Act
to fix a mnimmwage. Section 5 prescribes the ‘procedure
under which the mnimumwage is to be fixed and revised.
Provi si on is made for appointment - of conmittees and
consultation of the persons concerned before the m nimm
wage is fixed. The procedure is that in the absence of a
di spute pending before the Tribunal regarding the fixation
of m ni mum wages the m ni rum wages fixed by the Governnent

will bind the parties. It has been decided in Ahnedabad
M1 Omner s’ Associ ation v. The  Textile Labour
Association(1l), that in an industrial dispute a basic

m ni mum wage can be fixed when the statute has not fixed the
m ni mum wage. Section 3(2A) of the M ni mum Wages Act  does
contenpl ated fixation of m ni mum wages by the Tri bunal . In
fixing such a mininmnumwage the Tribunal nay take into
account all the facts and fix a m ni mumwage which 'may be
hi gher than the m ni mum wage cont enpl ated under the M ninum
Wages Act. We have already found that the Industrial
Tri bunal was not called upon to fix a mnimumwage for both
the enployers as well as the enployees proceeded on the

basis that the Tribunal was fixing a fair wage. In fact,
the enpl oyees requested the Governnent to fix a m ni num wage
which was accordingly done. In this view no further

reference need be made to section 3 (2A) of the M ninum
Wages Act. The Tribunal proceeded on the basis that it was
called upon to fix a fair wage. In the circunstances, we do
not find any support in law for the view taken by the High
Court that it was incunbent on the Tribunal to fix an
i ndustrial wage apart fromthe m ni num wage w t hout taking
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into account the paying capacity of the industry.

The Tribunal was not called upon to fix the mnimm wage.

The denmand by the enpl oyees was for a living wage and after
observing that living wage cannot be secured the Tribuna

proceeded to determine the fair wage. 1In the circumstances,

there is no substance in the plea of the respondent that the
Tribunal was only filing a m ninumwage. The plea of the
respondents that the cases under appeal fall under section 3
(2A) in that the dispute as to fixation of m nimumwage wag
pendi ng before the Tribunal and it was a continuation of the
proceedings in reference 9, 10 and 11 cannot be accepted,

for the three references in question got nerged in the
reference by the Governnent under section 39 which included
not only denands which were not included in the origina

reference but also disputes relating to either industries.

The reference as it has been pointed out earlier did not
relate to the fixation of mninumwages as shown either in
the agreement ~or in the order of reference by the
Gover nment .

(1) [1966] 1 S.C.R 382.
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At this stage it will be, proper to deal with the plea of
the respondents that the Tribunal was in error in stating
that so, far as ‘the -industries classified as B are
concerned, the enployees are not entitled to any relief by
way of fair wage fixation, fitnment or dearness allowance as
the concerns did not have the financial capacity. In view
of our finding that what the Tribunal ‘was cal l'ed upon to fix
was a fair wage and not a mnimm wage, the financia

capacity of the concerns classified under B is relevant and
the finding of the Tribunal that their finances would not
justify any provision for' fair wages has to  be accepted.
Further, it will be seen that the enployees of the 'concerns
classified wunder B have not preferred any appeal and the
guesti on cannot be gone into in these appeals.

The fixation of rate of wages which includes wthin its
conpass the fixation of scales of wages and fitnment of
workmen into wage scales will also depend upon the paying
capacity of the industry. The Tribunal dealing with 'Denand
No. 5 inits award accepted the suggestion that the Court
may grant some increments in proportion to the years  of
service put in by an enployee. It provided two increnments
for persons who have put in 2 to 5 years of service,  three
i ncrenents for persons who put in service of 5to 10 years,
four increments for persons who have put in service of 10 to
15 years and five increnents who have put in service over 15
years. The Tribunal also directed that there shall be a
fitment and the enpl oyee should be fitted into the scale of
pay by placing himat the stage in the scale equal to / next
above, his basic pay. The award regarding the fitnent and
i ncrenent was accepted by the High Court but in the order of
remand the Hi gh Court directed a general revision as it was
not satisfied with the manner in which the financia

capacity of the concerns was determ ned.

This leaves us with the question as to how the financia

capacity of the concerns is to, be determined. After fixing
of the financial capacity the fair wage which would include
fitment, wage scal es and dearness, allowance payable has to
be determned. The question as to the period during which
retrospective effect has to be given for paynent of fair
wages has al so to be considered.

A fair wage is a nean between the living wage and the
m ni mum  wage. Wages nmust be fair, that is to say
sufficiently high to provide a standard famly wth food,
shelter, clothing, medical care and education of children
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appropriate to the workmen but not at a rate exceeding its
wage earning capacity in the class of establishnent to which
he bel ongs. A fair wage is thus related to the earning
capacity and workl oad. VWiile the lower 1linmt of wage
structure is the mninumwage any increase over that wll
depend upon the capacity of the industry to pay. The
factors which determne the capacity to pay wll be the
productivity of the |abour, the prevailing rates of wages in
the same or simlar industries. in the sane or nei ghbouring
localities, the present economc position of the industry,
prospects in the near future etc. The fair wage will grow
with the grom h and devel opnent of the national econony and
the progress made by the industry and nust approximte to
the capacity of the industry to pay. As stated by the
National Conmi ssion on Labour a policy dealing with this
chroni c probl em cannot be sinmly
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econom c as it is to reckon Wth relative nulti-di nensional
soci al . Phenonena in which the workers and the managenent,
the consuner and the society at large and in consequence the
State are all vitally _interested. The claim of the
enpl oyees for a fair and hi gher wage depends not only on the
financial capacity of ‘the enployer but also on the interests
of the consumer and the State, the enployers’ desire for a
reasonable Profit, the rise in price which nay affect the
consunmer and the national econony which may have an adverse
effect on the |abour itself.

In Oder to determine the fair wage including the scale of
pay, the Price rise, the dearness allowance etc., the
financial capacity of the concern has to be determ ned. A
cl ose scrutiny of the concern’ s working has to be nade. The
profit and loss account, the prospects of the  Conpany
improving itself "in future and all other relevant matters
will have to be taken into account. The  expenses properly
incurred for working the industry such as buying of the raw
materi al s, expenses incurred in running the factory, office
and other transport expenses, the expenses incurred in
marketing and other such allowabl e expenditure has to, be
deduct ed. We are unable to accept the contention of the
| earned counsel for the respondents that the gross profit
alone has to be taken into account. Equally we are unable
to accept the pleas on behalf of the appellants that  net
profit alone should be the basis of determning t he
financial capacity.. The determ nation of gross profit ~and
net profit vary according to the basis of  accounting
adopted. in G anophone Conpany Ltd. v. Its Wirknmen(1), this
Court held that "Wen an industrial tribunal is considering

the question of wage structure and gratuity which, in._ our
opi nion, stands nore or |less on the sane footing as wage-
structure, it has to look at the profits made  wthout

considering provision for taxation in the shape of - income-
tax and for reserves. The provision for incone-tax and for
reserves must, in our opinion, take second place as conpared
to provision for wage-structure and gratuity, which stands
on the sanme footing as provident fund which is also a
retiral benefit. Payment towards provident fund and
gratuity is expense to be nmet by an enpl oyer like any other
expense including wages and if the financial position shows
that the burden of payment of gratuity, and provident fund
can be net w thout undue strain on the financial position of
the enpl oyer, that burden nust be borne by the enployer....
Wiile on the one hand casting of his burden reduces the
margin of profit , on the other it wll result in the
reduction of taxation in the shape of |ncome-tax". Thi s
court affirnmed the viewtaken in the case in Indian Link
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Chain Manufacturers Ltd. v. Their Wirknmen(2). The |law was
stated in Unichem Laboratories Ltd. V. The W rknen (supra)
at P. 583 as follows :-
"From the above decision it is clear that
(1) Fixation of wage-Structure stands nore or
less on the sane footing as framng of a
gratuity schenme and the principles applicable
for ascertaining the pro-fits are the sane;
(2) Provision for taxation and provision for
reserves cannot take precedence over
(1) [21964] 2 L.L.J. 131
(2) [21973] 1 S.C R 790..
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for gratuity and fixation of wages; and (3)
the provision for income tax-and for reserves
nmust take -second place as conpar ed to
provi'si on for wage-structure and gratuity."
Sunming up the position the Court held that the above
deci si on (Gramaphone Conpany Ltd. V. Its Wor knen)
categorically rules out any deduction of taxation. It also
excludes from deduction all provision for reserves which
will take in depreciation reserve also. The decision makes
it clear that provisions for taxation and reserve cannot

take precedence over gratuity and fixation of wages. The
provi sions for inconme-tax, reserve and depreciation are not
permtted. The High Court was therefore right inits view

that no rebate can be all owed towards paynent of incone-tax.
After allow ng certain deductions the Hi gh Court held that
so far as bonus 'is concerned-as the mnimum bonus is
conpul sorily payable it can be deducted in determining the
financial capacity of the enployer. But the H gh Court was
of the viewthat in the case of any amount which was paid as
bonus in addition to the m ni mum bonus fi xed, such ' anount
cannot be deducted. The reason given by the High Court is
that the incidence of m ninumbonus |ike the incidence of
basic wage is fixed and is known at the beginning of the
financial year of the enployer and is not to be calculated
unlike in the case of excess bonus after the end  of that
year when the amount of profit that is available surplus is

det er mi ned. W are unable to agree with the view taken by
the H gh Court that any anmount paid as bonus in addition to
the mnimm bonus cannot be deducted as expenses. The
amount which is paid as bonus goes, in substance, to
argunent the wages and as such is liable to be deducted  in
determ ning the paying capacity of the enployer. It ~seens

that the High Court was influenced by the fact that the
addi ti onal bonus cannot be deducted at the beginning of the
year. We do not think that it will make any difference for,
the paying capacity of the concern can be ascertai ned  after
deducting the anount in the subsequent year

The two questions that now remain for consideration-are the
fixation of dearness allowance and the date from which the
dearness allowance and the wage structure as determ ned
should be given effect to. The Governnent in fixing the
m ni mumrate of wages under the M ni num Wages Act al so nakes
a provision for special allowance to be paid along with the
basic rate of wages. The special allowance is fixed by the
CGovernment to accord as nearly as practicable with the
variation in the cost of living index nunber applicable to
such workers. So far as provisions under the, M ni mum Wages
Act relating to the mninumwages and speci al all owances are
concerned they are fixed without any reference to the paying
capacity of the enployer, but when a dearness allowance is
fixed as a part of the fair wage it will have to depend upon
the paying capacity of the enployer. It has been held that
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t hough the dearness all owance is Oven to conpensate for the
rise of cost of living, cent per cent neutralisation is not
given as it may tend to inflation. It was held in Cerks of
Cal cutta Trammays v. Calcutta Trammays Co. Ltd. (1), "W can
now take it as settled that in natters of the grant of

(1) [21956] S.CR. 772.
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Dear ness All owance accept to the very |owest class of manua
| abourers whose income is just sufficient to keep body and
soul together, it is inpolitic and unwise to neutralise the
entire rise in the cost of living by Dearness Allowance." In
Hi ndustan Times Ltd., New Del hi v. Their Wrkmen(2), it was
hel d that the purpose of Dearness Allowance was to

neutralise a portion of the increase in the cost of living.
The sane view was expressed in Kamani Metals and Al oys Ltd.
v. Their Worknen(2). It was noted that one-hundred per cent
neutralisation is not advisable as it will lead to inflation
and therefore Dearness Allowance is often a little |ess than
one- hundred per cent neutralisation. In fixing the dearness
al | owance, the principle that is followed in determ ning the
payi ng capacity for fixing wage -structure, is equally
applicable. |In determ ning the dearness allowance, increase

in the cost of living, the resulting change in the economc
conditions and the pattern of dearness allowance prevailing
in other concerns in the sane region are factors to be taken

into consideration. The increase in the cost of living
since the tinme when the dearness all owance was |ast fixed is
al so taken into account. In Ahnedabad M| Omners’

Associ ation v. The Textile Labour Association (supra) it has
been held that in giving effect to the demand for a fair
wage i ncluding the paynment of Dearness Al lowance to provide
for adequate neutralisation, industrial adjudication nust
always ’'take into account the problem of  the additiona

burden which such wage-structure would inpose upon the
enpl oyer and ask itself whether the enployer can reasonably
be call ed upon to bear such burden. ~ The Tribunal has taken
i nto account the paying capacity of the three concerns which
it has classified as A and fixed the dearness ~allowance
payable by them But the H gh Court has found that the
Tri bunal has not adopted the correct principles in arriving
at the paying capacity. The |earned counsel appearing for
the respondents also pointed out that —even a cursory
exam nation of the profit and | oss account woul d show that
the three conpanies which are classified as A had a |arger
income than was taken into account by the  Industria

Tri bunal . The High Court is not right in its observation
that the dearness all owance should, effect a cent per cent
neutralisation as it is not in conformty wth the decisions
cited above.

Regardi ng the date from which retrospective effect should be
given the Hi gh Court has observed that the reference was
made on 7th January, 1965 and the award was given on 10th
May, 1968, that is after a | apse of about three and a  half
years. Taking all the circunstances into account the  High
Court directed that subject to any other consideration

which nmay require to the contrary effect should have' been
given to the provisions of the award relating to the rates
and scal es of wages and dearness all owance as and from 7th
January, 1965 being the date of the general reference.
Having observed so the High Court left it open to the
Tribunal to exanm ne whether there are any other circum
stances which would require the |later date to be fixed in’
the case of all of any of the enployers. In granting
retrospective effect the Tribunal has a discretion to fix
the date taking into account the financial position of the
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conpany. The delay in giving the award and the subsequent
proceedings in the High Court and in the Suprene Court has
caused

(1) [1964] 1 S.C R 234.

(2) [1967] 2 S.C R 463.
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a | apse of several years. Though the enpl oyees are entitled
to be given the increase in wages fromthe date of reference
it may not be practicable taking into account t he
consi derabl e | apse of time. The enployers may not-have the

capacity to pay the entire arrears. It may be that in some
cases the enployer may be able to do so if it is directed to
nmake the paynment in instalnents. These questions will have

to be taken into account depending upon the facts and
ci rcunst ances of each case

To sumup we agree with the view taken by the Tribunal and
the H gh Court that the appellants belong to A category and
are liable to pay fair wages.

We do not agree with the viewtaken by the Hi gh Court that
the Industrial Tribunal should fix an industrial m ninmum
wage without taking into account the paying capacity of the
enpl oyer. To this extent the order of the H gh Court wll
have to be set aside.

M. Phadke, the ‘learned counsel for. the appel | ant s,
submitted that as the enployees have not preferred any
appeal against the judgnment of the High Court no order
adverse to the industry can be passedin these appeals. As
we have not agreed with the view of the H gh Court that an
i ndustrial mninmmwage should be fixed by the Tribunal even
through it was fixed by the Government under the M ninmum
Wages Act, the judgnment of the Hi gh Court cannot be
sustained. As in the absence of an appeal by the enployees
final decision can only be by the Tribunal, we confirm the
order of the High Court remanding the matter for afresh
di sposal by the Tribunal. But as we do not agree with some
of the conclusions arrived at by the H gh Court we nodify
the order of remand. W confirmthe classification of the
i ndustries into class A and B as determned by the  Tribuna
and the High Court. W also find that the appellants and
industries belonging to class A are in a position to pay
fair wages. W also find that so far as the order of the
Industrial Tribunal ,is confirmed by the Hgh Court that
the industries classified as B are not in a position to pay
anyt hing nore than the m ni mum wages under the M ninmum Wages
Act is concerned, it will have to be confirmed,

The High Court has found that the determination of the
payi ng capacity of the industry has not been satisfactory.
It has found that some of the accounts maintained by the

industry are suspicious and cannot be accepted. The
Tribunal wll have to examine the accounts afresh and
deternmine the paying capacity. In fixing the payi ng
capacity the Tribunal will have to fix the income as well as
permtted deductions and allowances properly i ncurred.
There can be no dispute that expenses incurred for purchase
of raw material, naintenance of the factory expenses
incurred towards rent, public charge,-,, nmaintenance of the

establishment and expenses incurred in narketing of the
produce should be deducted. The itens nentioned above are
not exhaustive. As to whether a particular item of
expenditure is liable to be deducted or not will have to be
determ ned on the facts of the case. This Court has clearly
| ai d down that no deduction should be allowed for paynent of
i ncome-tax or for allowances made for depreciation or for
maki ng
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provision for reserves. So far as expenses incurred towards
paynment & wage bill inclusive of dearness allowance, bonus,
gratuity etc are concerned they will have to be deducted.
After properly determining the paying capacity of the
i ndustry the Tribunal will have to proceed to fix fair wages
whi ch woul d include the fitnment, scale of wages and dearness
al | owance. Wil e after fixing the above the Tribunal wll
have to deternine as to fromwhich date retrospective effect
will have to be given for paynment of the wages thus fixed.
As the paying capacity will have to be re-determ ned the
wage structure including fitnent, scale of wages, dearness
al  owance, period during which retrospective effect is to be
given will have to be determ ned afresh.

We, accordingly, allow these appeals in part and nodify the
order of remand nmade by, the Hi gh Court to the extent and in
the nmanner indicated above. W nake no order as to costs.
As there has been enormous delay, the tribunal will dispose
of the case as expeditiously as possible preferably nore
t han six nonths.

S R Appeal s allowed in part.
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