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CASE NO. :
Appeal (civil) 744 of 2007

PETI TI ONER
Deepa CGourang Murdeshwar Katre

RESPONDENT:
The Principal, V.A V. College of Arts. & Os

DATE OF JUDGVENT: 13/02/2007

BENCH
Dr. AR Lakshmanan & Al tamas Kabir

JUDGVENT:

JUDGMENT
(Arising Qut of SLP(C) NO 22356-22358 OF 2005)

Dr. AR Lakshmanan, J.
Leave granted.

The above three Special Leave Petitions were filed

agai nst the judgnent ;and final order dated 13.4.2005 in
Wit Petition No. 1914 of 1999, final order dated
5.5.2005 passed by the High Court of Judicature at
Bonbay in Review Petition No. 65 of 2005 and fina

order dated 3.8.2005 passed by the H gh Court of

Judi cature at Bormbay in WP. No. 4851 of 2005 whereby
the Hi gh Court dismssed the wit petitions and review
petition filed by the Appellant.

Background facts

The Appel |l ant applied for appointment in the
col l ege, respondent No.1l, on the post of English Lecturer
pursuant to a vacancy whi ch had arisen by |eaving of an
English Lecturer after the Ist term  The appel |l ant was
duly interviewed by the | ocal selection connittee and
was appointed as full time |ecturer in English on
22.11.1993 on tenporary basis for 2nd termsubject to
the approval of the University. The appellant joined as
Lecturer and has been working since then.

The Col | ege advertised a nunmber of vacant posts for
the academ c year 1994-1995 on 29.4.1994 by way of
newspaper publication. One of the posts was the post of
English Lecturer, but the sane was reserved for
Schedul ed Caste candi date. The advertisenent, however,
provided that in case the backward cl ass candi date was
not available, then a candidate fromthe general category
woul d be consi dered for appoi ntnent on year to year
basis. No backward class candi date applied for the said
post. Three general category candi dates applied out of
whi ch the Appellant was sel ected and recomended for
appoi nt nent by the Six-Menbers’ Selection Conmittee
on 11.7.1994.

Vi de appointnment letter dated 15.7.1994, the
Appel | ant was appointed as full tine Lecturer in the
coll ege for one academ c year as per the advertisenent.

The problemof non-filling up of reserved seats in
CGovernment and Gover nnment - ai ded col | eges were subj ect
matter of various decisions by the Governnent. Earlier
there was a CGovernment Resolution of 25.1.1990 which
provided that if no backward class candidate is avail abl e
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for five years then the post should be de-reserved. By
way of the Governnment Resolution dated 19.1.1995, the
Government took a decision that in all Governnent-aided
col l eges, the reserved post of a Lecturer should be
advertised for five years. Thereafter, in the 6th year, an
advertisenent should be issued with interchangeability
clause and only if no eligible backward candi date is
avai | abl e, the post should be de-reserrved and the person
who has been occupyi ng the post on tenporary basis
shoul d be considered for regul ar appoi ntnent on the
post. The Munbai University vide order dated 17.7.1996
i mpl enented the said decision as would be clear from
para 3 of its order dated 17.7.1996. The said circular
was applicable to the existing posts al so.

Even in the 2nd acadenic year i.e. 1995-1996, the

post of English Lecturer was advertised for filling up the
same from Schedul ed Caste Category. No backward cl ass
category candi date reported for interviewto fill up the

sai d post ‘of the English Lecturer. The Appellant was,
therefore, once again appoi nted on tenporary basis on
the said post for a period of one academ c year

In the third academ c year i.e. 1996-1997 the post
of English Lecturer was again advertised as being
reserved for Schedul'ed Caste candi date. " Applications
were called for. However, no schedul ed caste category
candi date applied for and reported for interview.
Therefore, the Appellant was once again appointed on
tenmporary basis on the said post for one acadenic year
on 19.7.1996.

For the 4th academ c year again the post of Lecturer
of English was advertised by College as reserved post for
Schedul ed Caste Candi date on 28.4.1997. © However, no
schedul ed caste category candi date applied for and
reported for interview. Therefore, the appellant was once
agai n appoi nted on tenporary basi's on the said post for
one academ c year on 24.7.1997.

For the 5th academ c year (i.e. 1998-1999, the post of
English Lecturer was agai n advertised as reserved post
for Schedul ed Caste candidate. It was clearly nmentioned
in the advertisenent that this was the 5th advertisenent.
However, no Schedul ed caste category candi date applied
for and reported for interview Therefore, the appell ant
was once agai n appoi nted on tenporary basis on the said
post for one acadenic year on 15.7.1998.

Thus as per CGovernnent resolution and the
University circular, 6th advertisement with
i nterchangeability clause had to be issued. The draft of
the said advertisenent for the academ c year 1999-2000
was forwarded by the College to the University on
3.4.1999. The University duly vetted the said draft
advertisenent and returned the sane to the Col |l egeon
7.4.1999 for publication. Accordingly, the 6th
adverti sement was published by the College in
Maharashtra Times on 13.4.1999 clearly nentioning that
the post was being advertised for the 6th tine on
i nterchangeability basis as per Government Rul es.

However, no Schedul ed Caste candi date applied for and
reported for interview

The report of the Selection Conmittee Meeting was
forwarded by the College to the University on 30.7.1999
clearly nentioning that no backward cl ass category
candi date had reported for interview in English | anguage.
The nil report for appointnment to the post of lecturer in
Engl i sh was accepted by the University vide letter dated
1.11.1999.
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In the neantine, the appellant had approached the
H gh Court of Bonmbay by way of Wit Petition No. 1914 of
1999 for confirmation of her services as no candidate
from backward cl ass had appeared for even an interview
after six years. Vide order dated 12.7.1999, a Division
Bench of the Bonbay Hi gh Court granted interimrelief to
the appellant i.e. the appellant was not to be tern nated
from services.
In the nmeantine, a simlar matter of one Ms.
Madhuri Srivastava came up for hearing before the
Bonbay Hi gh Court. The Bonbay H gh Court vide order
dated 1.2.2001 observed that since no backward cl ass
category candi date had turned up for the interview, in
terns of the circular of the University dated 17.7.1996,
the | ecturer who was working on the post for nine years
was liable to be regularized. ' Just one day before the fina
hearing of the wit petition, the University filed an
affidavit to the effect that the 6th adverti senent had yet
not been published in terms of the University G rcul ar
dated 17.7.1996 and hence the post cannot be de-
reserved.  Said stand of the University was nost
unfortunate as not only the draft advertisement had been
vetted by the University, but subsequently the report of
the Selection Conmittee was al so accepted by the
Uni versity.
According to the | earned counsel appearing for the
appel l ant, the affidavit was nade avail able to the
appel lant only on the date of the hearing, the appellant
coul d not dispute the correctness of the sane and hence,
in such circunstances; the Bombay H gh Court passed
the i npugned order directing the publication of the 6th
advertisenent. The directions issued by the H gh Court
read as follows:
"(i) Respondent No.1 within four weeks from today
to forward to respondent No.2 a draft
adverti sement based on interchangeability. On
the draft advertisenent being received and after
verifying the sane and if earlier there had been
five advertisenent already issued by the
University to permt the respondent No.1l to
i ssue the advertisement based on
i nterchangeability.
(ii) If on the advertisenent being i ssued no
candi date fromreserved category is avail abl e,
respondents to pernmit the petitioner to continue
in the post presently held by her
(iii) After the sixth advertisenment, if no candidate
bel ongi ng to the backward class is avail abl e,
respondent No.1 to send representation to
respondent No.3 to de-reserve the post. The
University after conplying with the procedure to
forward the sane to respondent No. 4.
(iv) Respondent No. 4 considering the clause for de-
reservation and considering the judgnent of this
court in WP. No. 1914 of 1999 dated 13th April
2005 which has taken a viewthat it is not
necessary that after de-reservation, that post
nmust be re-advertised but it is open to the
CGovernment to relax the condition, to take the
appropriate decision and comuni cate the sane
to respondent No. 3.
(v) The Petitioner pursuant to the sixth
advertisenment if no backward cl ass candidate is
sel ected to be continued and the petitioner’s
services will not be termnated. |If the order be
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adverse it is not to be acted upon for a period of
twel ve weeks after the communication of the
deci si on of respondent No.4 by respondent No.1

to the petitioner.

Rul e nade absol ute accordingly. There shall be no
order as to costs.

Sd/- F.1. Rebello,J.
Sd/ - S.P. Kukday, J."

It is relevant to nention here that on the very sane
day, the very sane Bench of the Bonbay H gh Court

di sposed of two nore wit petitions by two simlarly
situated | ecturers of the very sanme college. 1In both the
cases, the 6th advertisement had been issued and since
the teachers had been working for a nunmber of years, the
H gh Court held that there was no need for fresh
advertisement -and, therefore, directed that the
petitionersin those wit petitions, will be treated as
per manent .

When the appellant cane to know that an incorrect
statenment has been made by the University that no 6th
adverti senent has been published, the appellant filed
Revi ew Petition No. 65 of 2005 clearly pointing out the
error apparent on the record and the m s-statenent by
the University.

When the said review petition canme for hearing on
5.5.2005, the University nade anot her incorrect
statenment that though the advertisenent had been

i ssued, no interviews had been held because of the stay
order of the H gh Court. The H gh Court found that the
6th advertisenment had been issued, but however, w ongly
found that the interviews were not conducted. As stated
above, the interviews were held on 5.7.1999 much before
the interimorder of the H gh Court on 12.7.1999. The
University had not taken this stand as the report of the
interview was sent to the University and the University
accepted the said report. The order dated 5.5.2005
passed by the Hi gh Court in Review Petition No.65 of
2005 reads as foll ows:

"The review is based on the contention that six
advertisenents for the post of Lecturer in English
havi ng i nterchangeability cl ause was adverti sed on
13. 4. 1999 and considering that directions given by

this Court in the Judgnment dated 13.4.2005 requires

to be revi ewed.

We have considered the contention of the

| earned counsel for the Review Applicant. W find that
after advertisenent was issued, petitioner approached
this Court by way of Wit Petition No. 1914 of 1999 on
12.7.1999 and interimrelief was granted in terns of
Prayer Clause (g). Prayer clause (g) was to the effect
that the services of the petitioner should not be

term nated and that she should be allowed to

continue. As such the Managenent could not have
proceeded with interview and by letter of 30.7.1999,
considering the order of this Court issued letter of
appoi ntnent in favour of the Petitioner herein.

Consi dering the above, as the interviews could

not be conducted in terns of the sixth advertisenent,
we do not find this to be a fit case to review the order
dated 13.4.2005. Wth the above directions,
application stands disposed of. No order as to costs.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 10

Sd/- F.1.Rebello,J.
Sd/ - S.P. Kukday, J."

VWhen the appellant cane to know even at the time

of hearing of the review petition an incorrect statenent
had been nmade, the appellant filed fresh Wit Petition

No. 4851 of 2005. The College filed the counter affidavit
bringing the correct facts to the notice of the H gh Court.
However, the High Court refused to entertain the fresh

wit petition on 3.8.2005 and passed the follow ng order
"CORAM A P. Shah & D.Y. Chandrachud, JJ.

3rd August, 2005
P.C

The present petition is in the nature of a
revi ew of the order passed by the Division Bench in
Wit Petition No. 1914 of 1999. ~The Petitioner, in fact,
sought review of the said order by filing a review
application which cane to be dismssed by the
Di vi sion Bench by order dated 5th May, 2005. It is not
perm ssible for the petitioner to seek the sane relief
again by filing a fresh petition. Petition'is, therefore,
di sm ssed

Sd/ - Judge
Sd/ - ~Judge”

The appellant filed the present appeal by way of

three special |eave petitions challenging all the three

orders passed by the Hi gh Court including the first

order dated 13.4.2005 passed in WP. No. 1914 of 1999

This Court vide order dated 24.10.2005 issued notice

to the respondent and granted status quo.

Duri ng the pendency of the special |eave petitions,

the University vide its letter dated 6.9.2005

acknow edged the facts that it woul d not be proper to

i ssue a fresh adverti senent and, therefore, requested

the College to send a proposal for de-reservation of the

post. The letter dated 6.9.2005 reads as foll ows:

" UNI VERSI TY OF MUMBAI

No.~(29)/6115/2005

Dat ed: 6t h Septenber, 2005

To

The Principa

Annasaheb Vartak College of Arts,
Conmer ce and Sci ence,

Vasai Road,

District Thane(W-401 202

Sub : Approval for advertisenent
Madam

This is in reference to your letter No.
AVC/ Advt/ 292/ 2005- 06 dated 18th May, 2005.

It is clear fromthe adverti sement annexed to the
aforesaid letter for the post of Lecturer (English) was
advertised with interchangeability clause on 13th April
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1999 in Maharashtra Ti mes newspaper and
accordingly interview was al so held on 5th July, 1999.
In view of the above, it would not be proper for
i ssuance of one nore advertisenent for the post of
Lecturer (English). You are, therefore, requested to
submit a proposal for de-reservation of the said post in
the format enclosed herewith to the University. After
recei pt of the proposal, the sane woul d be scrutinized
and sent to the State CGovernment for further approval.

Yours truly,

Sd/ -

illegible

Vi ce- Chancel | or
(Speci al Branch)"

Thus it is seen that the University has now

acknow edged that there is an error in the order of the
H gh Court and that the direction of the H gh Court to
i ssue 6th-advertisement was based on-wong facts. The
Col l ege vide letters dated 1.10.2005, 22.6.2006 and
24.8. 2006 requested for de-reservation of the post which
read as foll ows:

VI DYAVARDHI NI * S

Annasaheb Vartak Col l'ege of Arts,

Kedarnath Mal hotra Col |l ege of Comrerce &

E. S. Andrades Coll ege of Science

Vasai Road West-401 202, Distt. Thane

No. DI R/ 7226/ 2005- 2006 Dated 1.10.2005
To

The Addl . Secretary
Speci al Cell,

Uni versity of Minbai
Munbai - 400 032

Sub: De-reservation of Post : Ms. D-G

Mur deshwar Katre Lecturer in English
Sir,
That our coll ege had forwarded a proposal for de-
reservation of the post held by Ms. D.G Mirdeshwar-Katre,
Lecturer in English vide letter dated 6.5.2005 for necessary
action at your end. Pursuant to the tel ephonic conversation
hel d on 30.9.2005 with your office, we were requested to
forward the necessary details in Form A which isl encl osed
herewi t h.
It is requested that appropriate steps may be taken for
de-reservation of the post of Ms. D.G Mirdeshwar Katre.

Thanki ng you,
Yours truly,
Sd/-illegible
Pri nci pa
Encl: - Form A"
" AVC/ DER/ 202/ 2006- 07 22/ 6/ 06
To

The Regi strar,
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Uni versity of Minbai,
Munbai - 400 032

Sub: De-reservation of post-Ms. D.G Mirdeshwar-
Katre, Lecturer in English

Sir,

I am forwardi ng herewith application along with
encl osures of Ms. Deepa G Mirdeshwar Katre,
Lecturer in English for De-reservation of post.
| request you to |l ook into the matter and do the
needf ul .
Thanki ng you,

Yours faithfully,

(Dr. S.S. Kelkar)

Princi pal
Encl. As above
"VI DYAVARDHI NI * S
Annasaheb Vartak College of Arts,
Kedarnath Mal hotra Col | ege of Comrerce &
E. S. Andrades Col |l ege of Science
(Affiliated to the University of Mnbai)
AND Juni or Col | eges
Vasai Road West-401 202, Distt. Thane
Ref . No. AVC/ DER/ 1100/ 2006- 07 Dat e: 24/ 8/ 2006

To

The Dy. Registrar

Spl. Cell,

Uni versity of Minbai,

Munbai - 400 001.

Sub: De-reservation of post: Ms. D.G Katre-
Lecturer in English

Sir,

I have to informyou that our Proposal for
De-reservation of post of Ms. D.G Mirdeshwar
\026 Katre, Lecturer in English has been forwarded
to your office vide out |etter No. AVC DE-

R/ 257/ 2005- 06 dated 6/5/2005. The

information in Proforma ' A has been forwarded
vide our letter No. AVC DER/ 1226/ 2005-06 dt.
1/10. 2005. Zerox copies are encl osed herew th.
| request you to |l ook into the matter and

do the needful.

Thanki ng you,

Yours faithfully,

Sd/ -
(Dr. S.S. Kel kar)
Princi pal

Encl . As above"
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However, because of the directions of the Hi gh

Court in the inpugned order regarding issuing of 6th
advertisenent, the University has not forwarded the
proposal any further and is maintaining status quo.

We heard M. Gaurav Agrawal, |earned counse

appearing for the appellant and M. Ravindra K Adsure,

| earned counsel appearing for the University and M.
Prashant Kumar, |earned counsel appearing for the
Col | ege.

M. Gaurav Agrawal, |earned counsel appearing for

the appellant submitted that the Hi gh Court failed to
consider that its first order dated 13.4.2005 had been
passed by relying upon a fraudul ent m s-representation

of the respondent-University contained in the affidavit
dated 12.4.2005 that the 6th advertisenment had not been

i ssued, when the indisputable fact was that the said
advertisenent had been issued as per the approval of the
University itself on 13.4.1999. Therefore, |earned
counsel ~submtted that on this ground al one, the order
dat ed 13.4.2005 ought to have been recalled and the
factum of issuing the advertisenent was in termns

admitted at the tinme of hearing of the review petition. It
was further submitted that the Hi gh Court failed to

noti ce that pursuant to the advertisenent dated

13.4.1999 interviews for the reserved post of English
Lecturer in the Coll ege (respondent No.4) were held on
5.7.1999 and no candidate fromthe backward class had
turned up for the interview Likew se, the Hi gh Court
has not noticed that the Coll ege vide |letter dated
30.7.1999 had given a non-availability report in relation
to interviews for the post of English Lecturer and this
report was accepted by the University on 1.11.1999.
Therefore, the subm ssion that the-interview could not be
proceeded with in view of the interimorder of the High
Court was patently not correct. It was also submtted by
| ear ned counsel appearing for the appellant that the High
Court at the tine of hearing the review petition was al so
nm sl ead by the respondent-University as an inpression

was given that no interviews had been held pursuant to
the advertisenent dated 13.4.1999 which was clearly
belied by the docunents of the University itself. It is
clear that even the Bench hearing the review petition had
been m sl ead by the respondent-University by maki ng a

fal se statenment, the review order dated 5.5:.2005 was
vitiated by fraud and was liable to be recalled by the Hi gh
Court. It was also contended that the Hi gh Court erred
in dismssing the wit petition in a cursory manner by
the i npugned order dated 3.8.2005 without appreciating
the contentions raised by the appellant which were fully
supported by indi sputabl e docunents on record, which
documents enmanated fromthe Coll ege and the

University. The wit petition clearly indicates how the
H gh Court had been mislead by the fal se statenents

made by the University and the H gh Court ought to have
consi dered the subm ssions made by the appell ant.

The High Court, in our opinion, has erred in | aw
rejecting the wit petition without considering the nerits
of the matter though the nerits of the matter were
specifically argued by the appellant and the m s-
representati ons made by the University were brought to
the notice of the High Court.

It is not in dispute that the appellant has been in
service of the respondent-College for the last 12 years.
No candi date fromthe reserved category was avail able for
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six years. The appellant continued on the tenporary
basis year to year and hence it is a fit case where the
appel | ant shoul d be regul arized on this post after de-
reserving the sane and if the appellant is now thrown

out, the appellant would be age barred for any ot her

servi ce.

We are of the opinion that the case on hand is a fit

case for interference by this Court in exercise of the
jurisdiction under Art. 136 of the Constitution of India in
vi ew of the misrepresentati ons made by the respondent -

Uni versity and considering the | ong service rendered by
the appellant to the respondent-College at a tinme when

no ot her candidate was willing to take the assignnent.
This apart, the appellant woul d be deprived of her
livelihood if she is thrown out of her enploynent and
irreparable injury woul d be caused to the appellant if the
prayer made in the-appeal is not granted. On the other
hand, the respondents woul d not  suffer any prejudice by
granting the prayer nade in the appeal as the appell ant

is fully ‘qualified to teach English and has been doing so
for the last 12 years.

It is well settled by catena of decisions of this Court
that if a case of fraud or ms-representation of such a
di mension is discovered that the very basis of the order
passed by a Court of lawis affected, the Court can recal
its order. The power to recall an order founded upon
fraud and ms-representation is an inherent power of the
Court.

The present case is one such instance where the

Hi gh Court has m slead by incorrect representations

made by the University at the tinme of hearing of the wit
petition and the review petition. The question was

whet her the post occupi ed by the appell ant was entitled
to be de-reserved as for six years no backward cl ass

candi dat e was avail abl e.

We have already noticed that the statement made

before the Court was not correct. | The records al so /revea
that the interviews for the post of English Lecturer
pursuant to the 6th advertisenment were nade on

5.7.1999 and no candi dat e bel onging to the backward

class turned up for interview. The University was fully
aware of this as the University had on 1.11.1999

accepted the non-availability report. However, it mslead
the Review Bench of the High Court by sating that no
interviews were held. The review order dated 5.5.2005
was totally vitiated due to fraud which conpel the
appellant to file a fresh wit petition challenging the order
of the University of Bonbay calling for the 6th
advertisenent. However, the H gh Court by the

i mpugned order dated 7.8.2005 dismssed the wit

petition by relying on the dismissal of the earlier wit
petition and review petition w thout appreciating that the
previ ous orders had been founded upon fraudul ent m s-
representati ons made by the University and the said
orders were |liable to be recall ed.

When fraud was clear on the fact of the record, the

Hi gh Court erred in lawin dismssing the wit petition of
the appel |l ant.

Learned counsel appearing for the respondents was

not able to controvert the factual statements made by the
| ear ned counsel appearing for the appellant at the tine of
hearing. The argunents nmade by the | earned counse
appearing for the appellant are fully supported by the
records filed before the High Court and al so the
annexures and material placed before us. W, therefore,
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have no hesitation in accepting the argunents advanced

by the | earned counsel appearing for the appellant and

al l owi ng the appeal

In view of the letter of the University dated 6.9.2005
in which the University had acknow edged that the 6th
advertisenent had i ndeed been issued and it woul d not

be proper to issue a 6th advertisenent, the basis of the
i mpugned order is incorrect and, therefore, the sane is
liable to be set aside on this ground. |n such

ci rcunst ances, the case of the appellant would be sinilar
to that of Ms. Bina Patil and Ms. Mdhuri Srivstava
and since the appellant has worked continuously for the
|ast 13 years, it is a fit case for this Court to pass a
simlar order as in the matter of aforesaid two persons.
We, therefore, allow the appeal and set aside the

orders passed by the H gh Court with a direction to the
respondents to regul arize the services of the appellant on
the post in question after de-reserving the same.
However, there shall be no order as to costs.




