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ACT:

U P.State Road Transport Corporation Enpl oyees (other
than Oficers) Service Regulations, 1981: Regulations 17(2)
and 17(3)--Drivers--Medically exam ned--Found unsui tabl e
because of ill health or poor eye-sight-Wether services to
be dispensed with or to be offered alternative jobs--
Di scretion vested in the Corporation--Exercise thereof.

HEADNOTE

The respondents were enployed as drivers in t he
U P.State Road Transport Corporation. The Corporation has
framed the U P.State Road Transport Corporation Enployees
(other than O ficers) Service Regulations, 1981, Regul ations
17(2) inter alia requires the drivers to undergo nmnedica
t est particularly vision test every year and under
Regul ation 17(3) services of those drivers who fail to pass
the fitness test are to be dispensed with, with the proviso
that such drivers may, in the discretion of the Corporation
be offered alternative jobs. Pursuant to these Regul ations,
t he Managing Director of the Corporation Jissued two
circulars dated Decenber 19, 1986 and ‘March 12, 1987
directing the Regi onal Managers to term nate the Services of
the drivers who are nedically found unfit to drive the
vehicles with the further direction that such drivers should
be paid benefits like retrenchnment conpensation under
Section 6(N) of the U. P.Industrial Disputes Act.

The respondents were subjected to nedical examination
and it was found that their eye-sights were defective.
Consequently, the Corporation discharged the respondents
with imediate effect by paying themone nonth salary in
lieu of notice and al so retrenchnent conpensati on under the
U P. Industrial Disputes Act. The respondents challenged
their retrenchment by neans of wit petitions before the
H gh Court. The H gh Court allowed the wit petitions
directing the Corporation to offer alternative jobs to the
respondents. Being aggrieved, the Corporation has preferred
these appeals to this Court.

Al'l owi ng the appeals, the Court,
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HELD: 1. Regulation 17(2) requires that the drivers
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have to undergo medical test particularly vision test every
year, or at such intervals as may be prescribed by the
CGeneral Manager of the Corporation. Regulation 17(3) has two
branches. The first branch provides power to the Corporation
to renove the driver fromthe service who fails to pass the
nmedi cal test. The second branch of Regulation 17(3) though
styl ed as proviso is an independent and substantive
provision providing discretion to the Corporation to offer
an alternative job to the retrenched driver. [278B-D

2. The discretion conferred by Regulation 17(3) confers
no vested right on the retrenched worknen to get an
alternative job in the Corporation. Like all other statutory
discretion in the admnistrative law, Regulation 17(3)
creates no legal right in favour of a person in respect of
whom the discretion is required to be exercised other than a
ri ght to have his case honestly considered for an
alternative job by the Corporation. [279B]

3. The Hi gh Court was in error in directing the
Corporation to offer alternative jobs to the respondents
because ‘the Court cannot direct the statutory authority to
exerci se the discretion ina particular manner not expressly
required by law and that it could only comrand the statutory
authority by a wit of mandamus to perform its duty by
exercising the discretion according to law. The Court cannot
command the Corporation to exercise discretion in a
particul ar manner and in favour of a particul ar person. That
woul d be beyond the jurisdiction of the Court. [279E]

In the instant case, the Corporation has denied itself
the discretion to offer an alternative job which the
regul ation requires it to exercise in individual cases of
retrenchnment. Although it is open to an authority to which
di scretion has been entrusted to |ay down the norns or rules
to regul ate exercise of discretion, it cannot however deny
itself the discretion which the statute requires it to
exerci se in individual cases. The concerned authority of the
Corporation therefore are required to consider the cases of
retrenched drivers for alternative jobs.[279F-G 280A]

4.1 There are two aspects to be borne in mnd in
exercising the discretion. Firstly, there are -constraints
with which the Corporation has to exercise its discretion
and performits task. The Corporation.is a public utility
organi sation where nediating motion is —efficiency and
ef fectiveness of public servi ce. Ef ficiency and
ef fectiveness of public
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service are the basic concepts which cannot be sacrificed in
public admnistration by any statutory corporation. The
Corporation has to render this public service within the
resource use and all ocation.[280D]

4.2 The second aspect relates to the manner in /which
t he statutory discretion is to be exer ci sed. Every
di scretion conferred by statute on a hol der of public office
must be exercised in furtherance of acconplishnent of
pur pose of the power. [280E-QG

Sharp v. Wakefield, [1891] AC 173 at 179, referred to.

5. The Corporation therefore cannot act nechanically.
The discretion should not be exercised according to him
caprice and ritual. The discretion should be exercised

reasonably and rationally. It should be exercised faithfully
and inpartially. There should be proper value judgnment wth
fairness and equity. [280H]

Therefore, it would not be inproper if the discretion
is exercised with greater concern for and synpathetic
outl ook to the disabled drivers subject of course to the
par amount consi derati on of good and ef ficient
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adm ni stration. [281A-B]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal Nos.1756-59
of 1991.
From the Judgnent and Order dated 17.1.1990 of the
Al | ahabad Hi gh Court in C.MWP. Nos.10962, 10901, 10902 and
10903 of 1987.
Raj u Rama Chandran for the Appellants.
Prem Mal hotra for the Respondents.
The Judgrment of the Court was delivered by
K. JAGANNATHA SHETTY, J. We grant Special Leave and
proceed to di spose of these appeals.
These appeals preferred against the decision of the
Al | ahabad Hi gh Court raise conmon questions as to the scope
of Regulations 17(2) and 17(3) of the UP. State Road
Transport Cor poration Enployees (Qher than of ficers)
Servi ce Regul ations, 1981 (‘the Regul ations’).
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The respondents were appointed as drivers in the
erstwhile U P. CGovernnent Roadways. Upon the formation of
the U P.State Road Transport Corporation (‘Corporation’)
they were absorbed in‘the services of the Corporation. The
Cor poration has franed the Regul ati ons i nter alia
prescribing nedical test to drivers every year for the
pur pose of assessing their suitability for the job. Pursuant
to these Regulations, the WMinaging Director of t he
Corporation issued a circul ar dated Decenber 19, 1986 stating
that all drivers should be nedically exam ned and those
found wunsuitable either because of ill “health or poor eye-
sight, be not given duty and their services be dispensed
with. This was followed by another circular dated March 12,
1987 by which the Managing Director directed the Regiona
Managers to term nate the services of the drivers who are
nmedically found wunfit to drive the vehicles. It was also
directed in the circular that such enpl oyees whose services
are di spensed with should be paid benefits |ike retrenchnent
conpensati on under Section 6(N) of the U P. Industrial Act.
In the beginning of 1987, all the respondents were
subj ected to nmedi cal exami nation and it was found that their
eye-sights were defective. In view of the nedical report,
the Corporation discharged themwi th inmediate effect by
paying them one nonth salary in lieu of notice and also
retrenchnent conpensation under the Industrial Disputes Act.
The respondents chal |l enged their retrenchment by neans
of wit petitions before the Al ahabad H gh Court. The . Hi gh
Court has allowed the wit petitions directing the
Corporation to offer alternative jobs to the respondents.
The Corporation being aggrieved by the decision of the
Hi gh Court has appealed to this Court.
Regul ations 17(2) and 17(3) read as foll ows:
"17(2) A person, appointed to the post of driver,
wil | be required to undergo nedi cal test,
particularly vision test, every year or at such
intervals as nmay be prescribed by the GCenera
Manager fromtine to tine.
17(3) The service of a person who fails to pass
the fitness test, referred to in the sub-
regul ation (2), may be dispensed with:
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Provided that the persons, whose services are so
di spensed with may, in the discretion of the

Corporation, be offered alternative job."
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Regul ation 17(2) requires that the drivers have to
undergo nedi cal test particularly vision test every year, or
at such intervals as may be prescribed by the GCenera
Manager of the Corporation. Regulation 17(3) has t wo
branches. The first branch provides power to the Corporation
to renove the driver fromthe service who fails to pass the
nedi cal test. The second branch of Regulation 17(3) though
styled as proviso al so appears to be an i ndependent branch
It is not proviso. The proviso ordinarily carves out an
exception from the general rule enacted in the mai n
provi sion. However, somnetines the insertion of a proviso by
the draftsman is not strictly adhered to its legitimte use
and it nay be in substance a substantive provision adding to
and not nerely excepting sonething out of or qualifying what
goes before it. The proviso with which we are concerned in
Regul ation 17(3) does not carve out an exception from the
general rule contained in the first branch. It is an
i ndependent and substantive provision providing discretion
to the Corporation to offer an alternative job to the
retrenched ~driver. This offer isto be nade after the
exerci se —of —power under-the first branch of Regulation
17(3). There is therefore, no doubt that the second branch
of Regulation 17(3) is a substantive provision and not in
the nature of a proviso to first branch thereof.

The first branch of Regulation 17(3) appears to be in
the public interest. The driver who is found nedically unfit
to drive the vehicle on the public road certainly cannot be
permitted to continue as a driver. H's driving licence is
liable to be revoked. Hi s continuance as driver would,
perhaps be perilous to the interests of ~passengers and
pedestrians. The Corporation therefore, has been enpowered
to renove himfromservice as driver. At the sanme tine, the
second branch to Regulation 17(3) shows -concern ‘for the
person who has been renoved from service for want of mnedica
fitness. It confers discretion on the Corporation to offer
himan alternative job.

VWhat does this nean in practical terns? Does /it nean
that the retrenched driver has a statutory right to get an
alternative job? Is it obligatory for the Corporation to
offer an alternative job to the driver who is certified to
be medically unfit for the driver’s job? The H gh Court has
expressed the viewthat the Corporation before termnating
the service of a driver who fails to satisfy the nedica
test, is obliged to offer himan alternative job and that
of fer shall be in witing. In other
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words, the High Court seens to be of the opinion  that the
proviso to Regulation 17(3) inposes an obligation on._ the
Corporation to offer an alternative job to all those who are
found nedically wunfit to carry on their duties in the
exi sting jobs.

The view taken by the Hgh Court appears to be
fallacious. The discretion conferred by Regulation 17(3)
confers no vested right on the retrenched worknen to get  an
alternative job in the Corporation. Like all other statutory
discretion in the admnistrative law, Regulation 17(3)
creates no legal right in favour of a person in respect of
whom the discretion is required to be exercised other than a
right to have his case honestly considered f or an
alternative job by the Corporation.

The High Court was equally in error in directing the
Corporation to offer alternative job to drivers who are
found to be medically unfit before dispensing with their
services. The Court cannot dictate the decision of the
statutory authority that ought to be nade in the exercise of
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discretion in a given case. The Court cannot direct the
statutory authority to exercise the discretion in a
particul ar manner not expressly required by |law. The Court
could only conmand the statutory authority by a wit of
mandanus to performits duty by exercising the discretion
according to law. Whether alternative job is to be offered
or not is a matter left to the discretion of the conpetent
authority of the Corporation and the Corporation has to
exercise the discretion in individual cases. The Court
cannot conmmand the Corporation to exercise discretionin a
particul ar manner and in favour of a particul ar person. That
woul d be beyond the jurisdiction of the Court.

In the instant case, the Corporation has denied itself
the discretion to offer —an alternative job which the
regulation requires it-to exercise in individual cases of
retrenchnent. As earlier stated, the Managing Director has
issued two circulars: (i) dated Decenmber 19, 1986 and (ii)
dated /March 12 1987 directing the Regional Managers to
di spense ‘with the services of the drivers who are found to
be medically unfit to drive the vehicles. It is directed in
the circulars that such drivers should be paid benefits |ike
retrenchnment conpensation which they are entitled to under
the U P.Industrial Disputes Act. The circulars thus | eave no
scope for exercising discretion to consider the individua
cases of retrenched drivers for any alternative job. It may
be stated that the statutory discretion cannot be fettered
by self-created rules or policy. Although it is open to an
authority to which discretion has been entrusted to |ay down
the norms or rules to regul ate exercise
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of discretion it cannot, however, deny itself the discretion
which the statute requires it to exercise in individua
cases. The concerned authority of the Corporation therefore,
notwi t hstanding the said circulars are required to consider
the cases of retrenched drivers for alternative jobs.

Counsel for the respondents argued that the object of
Regul ation 17(3) was to rehabilitate the drivers 'who are
found to be nmedically unfit to drive vehicles and it is
therefore, obligatory for the authority or Officer of the
Corporation to exercise discretion in favour of such drivers
by offering them alternative jobs. But counsel- for the
Corporation considers that it is an absolute discretion of
the Corporation to offer or not to offer an alternative |job
to such drivers and there is no conpulsion in the matter.

These are, in our opinion, extreme contentions which
are not sustainable under |aw. There are two aspects to be
borne in mnd in exercising the discretion. Firstly, there
are constraints within which the Corporation has to exercise
its di scretion. The Corporation is a public utility
organi sation where nedicating notion is efficiency and
ef fecti veness of public servi ce. Ef fici ency and
ef fecti veness of public service are the basic concepts which
cannot be sacrificed in public admnistration by any
statutory corporation. The Corporation has to render  this
public service within the resource use and allocation. It is
within these constraints the Corporation has to exercise its
discretion and performits task. The second aspect relates
to the manner in which the statutory discretionis to be
exercised. The discretion allowed by the statute to the
hol der of an office, as Lord Hal sbury observed in Sharp v.
Wakefield, [1891] AC 173 at 179 is intended to be exercised
"according to the rules of reason and justice, not according
to private opinion; according to law and not hunor. It is to
be, no arbitrary, vague and fanciful but |egal and regular
And it must be exercised within the limts to which an
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honest man conpetent to the discharge of his office ought to
confine hinself." Every discretion conferred by statute on a
hol der of public office nust be exercised in furtherance of
acconpl i shment of purpose of the power. The purpose of
di scretionary decision naking under Regulation 17(3) was
intended to rehabilitate the disabled drivers to the extent

possi bl e and within the above said constraints. The
Cor porati on t her ef or e, cannot act nmechani cal | y. The
di scretion should not be exercised according to whim
caprice or ritual. The discretion should be exercised

reasonably and rationally. It should be exercised faithfully
and inpartially. There should be proper value judgnment wth
fairness and equity. Those drivers woul d have served
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the Corporation till their superannuation but for their
unfortunate nedical unfitness to carry on the driver’'s job
Therefore, it would not be inproper if the discretion is

exercised wth greater concern for and synpathetic outl ook
to the di'sabled drivers subject of course to the paranount
consi deration of good and efficient admnistration. These
are sone- of the relevant factors to be borne in mnd in
exercising the discretion vested in the Corporation under
Regul ation 17(3).

In the result we allow these appeals. In reversal of
the judgnent of the High Court, we direct the Corporation to
consider the cases of respondents in- the |light of the
observati ons nade.

In the circunstances of the case, however, we make no
order as to costs.

D.R L. Appeal s al | owed.
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