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ACT:

Legal Representative--Not resident within court’s jurisdic-
tion and not appearing--judgnent,  if bi ndi ng--Private
International Law-Applicability--Legatees under wll--If
| egal representatives of deceased defendant--‘Estate’, if

means whol e estate--Code of Gvil Procedure, 1908 (Act V of
1908), s.2 (11).

HEADNOTE

During the pendency of two connected suits for recovery of
noney filed by the appellant in the Hyderabad Court one of
the respondents died and his sons, daughters and / grand

daught ers were joined in the 'suits as his | ega
representatives as holding different pieces of his property
under a deed of settlement and a registered will executed by

hi m The suits were decreed by the said court but as the
decretal noney could not be realised in full the appellant
filed the present suit for the balance in the Madras Hi gh
Court on the basis of the judgments of the Hyderabad ~Court
At the time of filing, the previous suits were conmpetent and
within the jurisdiction of the Hyderabad Court as the
deceased respondent was a resident of Hyderabad but after
his death at the relevant tinme his |legal representatives
were not residents of Hyderabad. The respondents contended
inter alia that they did not submit to the jurisdiction of
the Hyderabad Court as it had no jurisdiction over them and
the foreign judgnments of that Court were not binding on
them the high Court held that under the rule of private
international law all personal actions nust be filed in the
courts of the country where the defendant resided and as the
| egal representatives were non-residents of Hyderabad the
decrees passed agai nst them were invalid.

Held, that the rule of private international |aw could not
be applied to a case where the suit as initially filed was
conpetent and the court before which it was filed was
conpetent to

392

try-it. If during the pendency of the suit the defendant
di ed and his nonresident |egal representatives were brought
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on the record to defend the suit on his behalf to the extent
of the assets of the deceased held by them the jurisdiction
of the court continued unaffected and the conpetence of the
suit as originally filed renmai ned uni npaired.

Sardar Gurdyal Singh v. The Raja of Faridkote, (1894) L. R
21 I. A 171, Travers v. Helley [1953] P. 246, Dunne v.
Saban [1955] P. 178, Mountbatten v. Mountbatten, [1959] P
43, Dulles v. Vidler, [1951] 1 Ch. 842, Schibsby v.
Westinholz, (1 870) L.R 6 Q B. 155 and Enmnuel v. Synon, |
1908] 1 K. B. 302, referred to.

Kanchamal ai Pather v. Ry. Shahaji Rajah Saheb, (1936)
l.L.R. 39 Mad. 461 and Erara v Sidramappa Pasare (1897)
I.L.R 21 Bom 424, not applicable.

Under s. 2 (1 1) of the Code of Cvil Procedure the clause
(a person who in law represents the estate of a deceased
person, nust include legatees under wills and that ,Estate"
cannot necessarily mean the whole of the estate.

Nat esa ~ Sastrigal v. Alanelu Achi, (1 950) 1 M L. J. 476,
di sappr oved.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 508 of 1958.
Appeal fromthe judgnent and decree dated July 27, 1951, of
the Madras High Court' in AL S. Nos. 172 and 194 of 1947.
A Ranganat ham Chetty, C. V. Narasinharao, A V. Rangam
and T. Satyanarayana, for the appellant.
A V. Viswanatha Sastri and S. Venkattakrishnan, for
respondents Nos. 1 to 3.

R Ganapathy lyer and T. K. Sundara Raman, for respondents
Nos. 5 to 9.

R Ganapathy lyer, Thiagarajan and RO Gopal akri shnan for
respondents Nos. 11 and 12.

1961. August 31. The Judgnent of the Court was delivered
by

GAJENDRAGADKAR, J.-This appeal has been brought /'to this
Court with a certificate issued by the Madras Hi'gh / Court
under Art. 133(1)(a) of the Constitution and it arises out,
of a suit (O S. No. 83 of 1945) filed by the -appellant the
Andhr a Bank
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Limted agai nst the twelve respondents. This suit was based
on two foreign judgnents. Exs. P. 1 and P.3, which -had
been obtai ned by the appellant against the said respondents
in Hyderabad. Respondent 1 is the, son of Raja Bahadur
Kri shnamachari (hereafter called Raja Bahadur) who died in
March, 1943. Respondent 1 and his father were residents of
Hyder abad. Raj a Bahadur was practising as an advocate in
Hyderabad and subsequently he was appointed the Advocate-
General . I n Septenber, 1935, respondent 1 was indebted to
the appellant in the sumof Rs. 14.876-3-7 in respect of an
overdraft account. In May, 1938, he becane indebted to the-
appellant in the sumof Rs. 8,217-11-6 in respect of -his
borrowi ngs on a pledge of sanitary-ware goods. Raja Bahadur
had executed a letter of guarantee (Ex. P-18) in January,
1932 whereby he guaranteed the repaynent of nonies borrowed
by respondent 1 wup to the limt of Rs. 20, 000. As the
amounts due, fromrespondent 1 renai ned unpaid the appell ant
had to institute two suits in the Hyderabad H gh Court for
their recovery. These suits were nunbered 47 and 53 of
Fazli 1353. After they were filed in the said H gh Court
they were transferred to the City Gvil Court and renunbered
as Suits Nos. 62 and 61 of Fazli 1353. Whilst the suits
wer e pendi ng Raj a Bahadur who had been inpleaded to the suit
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along with respondent 1 died. Thereupon the appellant
joined the present respondents 2 to 12 in those two suits as
legal representatives of Raja Bahadur on the ground that
t hey were in possession of different pieces of hi s
properties under a settlement deed of 1940 and a registered
will executed by himon August 28, 1942 (Ex. P. 7). In
both the suits the appell ant obtai ned decrees with costs on
Cctober, 5, 1944. The said decrees directed respondent 1 to
pay the whol e of the anmount clainmed by the appellant agai nst
hi m and respondents 2 to 12 to pay Rs. 20,000 which was the
l[imt of guarantee | executed by
394
Raja Bahadur. Al the respondents were directed to pay
interest at 3 per cent, on the anpbunt due against them
Wil st the suits were pending the goods pledged in Suit No.
62 were auctioned and the sale proceeds realised which
amounted to Rs. 4,232-1-7 were given credit for whilst the
Court , Passed the decrees in the said suits. According to
the appellant an anount of Rs. 27,923-6-5 was still due on
the said decrees and so in the present suit the appellant
claimed fromrespondent 1 the .whole of the said amount and
fromrespondents 2 to 12 Rs. 20,000 with interest and costs.
Respondent 2 is the son of Raja Bahadur and respondents 6 to
9 are his mnor sons. Respondents 3, 4 and 5 are the sons
of respondent 1./ Respondent 10 is the daughter of Raja
Bahadur while respondents 11 and 1 2 are his grand daughters
through his two daughters. Respondent 2 for hinself and as
guardian of his minor sons resisted the appellant’s claim
and contended that the Hyderabad Courts had no jurisdiction
over them and therefore the decrees passed by the City G vi
Court was without jurisdiction. They also alleged that they
had not been served with notice of  suit~ and had not
submitted to the jurisdiction of the Gty Cvil. Court
Respondent 1 did not resist the suit but his sons did.. They
al l eged that they were not the legal representatives of Raja
Bi hadur and had been inproperly added as parties to the
Hyderabad suit. They joi ned respondents 2 and 6 to 9 in
their contention that the Hyderabad Court was not a Court of
conpetent jurisdiction and they Pleaded that the foreign
judgrments had not been based on the nmerits —of the case.
Respondents 10 to 12 filed simlar pleas.
On these pleadings the learned trial judge framed five
principal issues. He held that the City Civil Court of
Hyderabad had jurisdiction to try the- suits and that the
contesting respondents were bound by the decrees passed in
the said suits. He
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also found that the respondents who had been inpleaded in
the suits as legal representatives of the deceased  Raja
Bahadur were his legal representatives in |aw and had' been
properly joined. The other issues framed by the trial court
in respect of the other contentions raised by ~ the
respondents were’ also found against them It is, however,
unnecessary to refer to those issues and the findings
thereon. In the result a decree was passed in favour of the
appel l ant for the ampunts respectively clained by it against
respondent 1 and agai nst the assets of Raja Bahadur in the
hands of respondents 2 to 12 with interest at 3 per cent.
per annum from the date of the plaint till the date of
realisation. The respondents were also directed to pay the
costs of the appellant.
Agai nst this decree two conpani on appeals were filed in the
H gh Court at Madras. Civil Appeal No. 172 of 1947 was
preferred by respondents 3 to 5, whereas Civil Appeal No.
194 of 1947 was preferred by respondent 2 and his sons
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respondents 6 to 9. It was urged by the two sets of
respondents in their two appeals that the trial court was in
error in holding that the Hyderabad Court was a Court of
conpetent jurisdiction and that the decrees passed by it
were valid. It was also urged that the decrees in question
were contrary to natural justice and that respondents 2 to
12 were in fact not the legal representatives of Raja
Bahadur and so the Hyderabad Court acted illegally in
passing the said decrees against them The H gh Court has
upheld the first contention raised by the respondents and
has held that the City Cvil Court of Hyderabad whi ch passed
the decrees was not conpetent to try the suits and so the
decrees cannot be enforced by a suit under s. 13 (a) of the
Code of CGvil Procedure. According to the High Court the
appellant had failed to prove that any of the contesting
respondents had submitted to the jurisdiction of the Hydera-
bad Court. Since the Hi gh Court canme to the concl usion that
the decrees wereinvalid it did not think it
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necessary to consider the two other argunents urged by the
respondents. Consistently with its findings that t he
decrees were invalid and had been passed by the Hyderabad
Court without jurisdictionthe Hi gh Court allowed both the
appeals preferred before it by the two sets of respondents
and has dism ssed the appellant’s suit. It is against this
decision that the appellant has cone to this Court wth a
certificate issued by the H gh Court.

The first question which falls to be considered in the
present appeal is whether the City Cvil Court at Hyderabad
was a Court of conpetent jurisdiction when it pronounced the
judgrments in the two suits filed by the appellant  in that
Court. Under s. 13 of the Code a foreign judgnent shall be
conclusive as to any matter thereby directly adjudicated
upon between the sane parties except where it has not. been
pronounced by a Court of conpetent jurisdiction. It is
common ground that when the suits were filed in Hyderabad
Raja Bahadur and respondent 1 were residents of Hyderabad
and the Hyderabad Court was therefore conpetent to try the
suits at the tine when they were filed. The ~actions in
guestion were actions in personam but they were within the
jurisdiction of the Hyderabad Court —at their -inception.
This position is not disputed. It is also not seriously
di sputed that respondents 2 to 12 who were added as |ega

representatives of the deceased Raja Bahadur did not reside
in Hyderabad at the relevant tine and were. foreigners for
the purpose of jurisdiction. The Hi gh Court has held that
under the well established rule of private international |aw
all personal actions nust be filed in the Courts of. the
country where the defendant resides, and since respondents 2
to 12 had not submitted to the jurisdiction of the Hyderabad
Court. The Hyderabad Court had no jurisdiction totry the
cl ai m agai nst them

397
The rule of private international |law on which the Hi gh
Court has relied is no doubt well settled. |t has been thus
enunciated by Dicey in rule 26 : "Wen the defendant in an

action in personamis at the time of the service of the wit
not in England the Court has no jurisdiction to entertain

t he action" (1). According to Cheshire’s "Private
International Law' this rule is based on the principle of
ef fectiveness. "Jurisdiction", observes Cheshire, 'depends

upon physical power, and since the right to exercise power,
or, what is the same thing in the present connection, the
power of issuing process, is exercisable only against
persons who are within the territory of the Sovereign whom




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 12

the Court represents, the rule at commopn | aw has al ways been
that jurisdiction is confined to persons who are, wthin
reach of the process of the Court at the tinme of service of
the wit. A Court cannot extend its process and so exert

soverei gn power beyond its own territorial limts"(2). This
[imtation on the conpetence of Courts to try persona
actions agai nst non-resi dent foreigners has been
enphatically laid dowm by the Privy Council in the case of
Sirdar GQurdyal Singh v. The Rajah of Faridkote(3). "In a
personal action", observed the Earl of Sel borne, speaking
f or the Board, "to which none of these causes of

jurisdiction previously discussed apply, a decree pronounced
in absentee by a foreign Court to the jurisdiction of which
the defendant has not in any way submitted hinself if; by

i nternational law an absolute nullity" (P.185). Thi s
position is not and cannot be disputed ; but the question
which still remains is whether-the High Court was right in
applying ‘this rule to the appellant’s case. As we have
already seen, at their inception the two suits brought by
the appellant in the Hyderabad Court were conpetent. They

wer e brought agai nst

(1) Dicey's "Conflict of Laws." 7th Ed., p. 182.

(2) Cheshire’'s "Private International Law', 5th Ed., P
107.

(3) (1894) L. R 21 1. A 171.
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resi dents over whomthe Hyderabad Courts had jurisdiction
and so there can be no nmanner of doubt that as they were
filed they were perfectly competent "and filed before a
Court of conpetent jurisdiction. |If after the death of Raja
Bahadur his 1legal representatives who were non-resident
foreigners were brought on the recordin the said suits,
does the rule of private international law in questions
i nval i date the subsequent continuance of the said suits in
the Court before which they bad been validly instituted at
the outset ? The High Court has answered this question in
favour of the respondents and the appellant contends that
the H gh Court was wrong in giving the said answer.

In this connection it has been urged before us by M.
Ranganat han Chetty, on behalf of the _appellant, that in
considering the effect of the rule of private internationa
aw on which the Hi gh Court has relied it may be ’relevant
to remenber that the recent judicial decisions disclose a
healthily tendency to relex the rigour of the said rule. In
fact M. Chetty has invited our attention to Exception 8
whi ch Dicey has stated as one of the exceptions to the rule.
Under this Exception, "whenever any person, out of England,
is a necessary or a proper party to an action properly
br ought agai nst sone other person duly served with a wit in
Engl and, the Court may assune jurisdiction to entertain an
action against such first nmentioned person as a co-def endant
in the action" (Pp. 201,202). The argunment is that this
Exception shows that where a. personal action is properly
brought against one person in an English Court and it is
found that a nonresident foreigner is a proper or_ a
necessary party to the action in order to sustain the claim
nmade against the resident in England, it would be open to
join the non-resident foreigner as a proper or necessary
party notw thstanding the fact that the said foreigner is
399

non-resident and not subject to the jurisdiction of the
Court. This Exception is pressed into service to show that
the rule in questionis not rigorously enforced in every
case.

In support of this argument M. Chetty has also invited our
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attention to the decision of the Probate Court in Travers v.
Holley (1). |In that case a husband and wife shortly after
their marriage in the United Kingdomin 1937 went out. to
Sydney in New South Wales and took with them all their
bel ongi ngs. The husband then thought that the Comronwealth
of fered himbetter prospects. Having settled down in Sydney
the husband invested noney in a business which, however,
col | apsed on the outbreak of war. For a tinme thereafter he
wor ked, on a sheep farmin Northern New South Wal es | eaving
his wife at Sydney where a child had been born in 1938.
Later he secured a Comm ssion in the Australian forces and
was in due course transferred to the British forces. In
August, 1943 the wife filed a petition for divorce in the
Supreme Court of New South Wales on the allegation that she
had been deserted by her husband since August, 1940. The
petition succeeded and the wife was granted a decree which
was made absolute in Novenber 30, 1944. The husband was
served with a notice of the petition but he did not defend.
In due course both the parties remarried. The husband’s
remarriage,~ however, proved unsuccessful and so in 1952 he
obtained -a decree for _divorce on  the ground that the
Australian decree was invalid because at the tinme it was
granted neither husband nor wife was domiciled in New South
Wales and the wfe by remarrying had been qguilty of
adul tery. Agai nst thi's decree the wife appealed, and her
appeal was all owed. In discussing the validity of the
decree passed by the Supreme Court of Now South Wales the
Court held that "the Courts of New South Wales by s. 16(a)
of the New South Wales Matrinonia

(1) [1953] P. 246.

400

Causes Act, No. 14 of 1899, and the English Courts by s. 13
of the Matrinonial Causes Act, 1937 clained the sane
jurisdiction, and it would be contrary to principle and
inconsistent with comty if the Courts of this Country
refused to recognise a jurisdiction which nutates nutandis
they claimed for thenselves ; and that even if, while in
desertion, the husband had reverted to his English domcile
of origin the New South Wal es Court woul d not be deprived of
jurisdiction". In other words, on the ground of the rule of
reciprocity the validity of the decree passed by the Court
of New South Wiles was not allowed to be effectively
chal | enged by the husband in that case, on the ground that
the relevant statutory provisions of the matrinonial |aw
were substantially the same. W ought, however to add  that
on two subsequent occasions the principle enunciated in the
case of Travers (1), it has been said, should be confined to
the special facts and features of that case. In Dunne V.
Saban (2) it is stated that "'the observations in Travers v.
Holley (1) as to recognition in certain circunstances of
forei gn decrees founded upon a jurisdiction sinmlar-to hours
were directed to a case where the extraordinary jurisdiction
of the foreign Court corresponded al nost exactly to the
extraordi nary jurisdiction exercisable by this Court” ; —and
in Muntbatten v. Muntbatten (3) Davies, J. has raised a
whi sper of protest agai nst maki ng any further extension of
the principle (p.81). M. Chetty, however, contends that the
principle of reciprocity is gradually finding nore and nore,
recognition in nodern decisions, and on the strength of. the
said decisions it should be held that the rel evant statutory
provi sions in Hyderabad and India being exactly the sane the
rule of private international |aw on which the H gh Court
relied should not be rigorously applied to the present case

(1) [1953] P. 246. (2) [1955] P. 178

(3) [1959] P.43.
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In support of his argument M. Chetty has also invited our
attention to the obiter observations nmade by Denning, L. J.
in In Re Dulles Settlenent (No.2) Dulles v. Vidler (1).
Denning, L. J. observed that the relevant rules prevailing
in the Courts in the Isle of Man corresponded with the
English rules for service out of the jurisdiction contained
in 0. 11 and added "I do not doubt that our Courts would’
recogni se a judgrment properly obtained in the Manx Courts
for a tort :committed there, whether t he def endant
voluntarily submitted to the jurisdiction or not; just as we
woul d expect the Manx, Courts in a converse case to
recognise a judgnent obtained in our Courts against a
resident in the Isle of Man, on his being properly served

out of our: jurisdiction for a tort commtted here". M.
Chetty points out that this observation again is based on
the rule of reciprocity and it illustrates the nodern

tendency to relax the rigorous application of the rule of
private international lawin,

qguesti on.

On the other hand it may be pertinent to point out that the
present editor of Dicey’s "Conflict of |aws" has comented
on the observations of Denning, L. J. by observing that
"this suggested application of the principle of reciprocity
is of a nore sweeping character than its application to
foreign divorces, because in the first place it extends to
enforcenent and not nerely to recognition, and in the second
place it would, if logically carried out nmean that English
Courts would enforce foreign judgments based on any of the
very numerous jurisdictional grounds specified in Oder 1

1, rule 1 of the Rules of the Suprene Court". The editor
further observes that "it may be doubted whether  English
Courts would be prepared to carry the principle of
reciprocity as far as this, for the suggestion ' under
di scussion was made by a single Lord Justice in an obiter
dictum and noreover it is directly at variance wth a
wei ghty decision of the Court of Queen’s

(1) [1951] Ch. 842.
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Bench" (Schibsby v. Wstenholz (1). Therefore we ~do not
think that this general argunment that the rigour of the rule
shoul d be rel axed can be accepted.

However, even if the rule has to be applied the question
still remains whether it has to be applied at the -inception
or the comencenent of the suit as well as at a later ~stage
when on the death of one of the defendants his |ega

representatives are sought to be brought on the record. In
ealing with this question it would be relevant to recall the
five cases enunciated by Buckley, L. J. in Emanual O's. V.
Synon(2) in which the Courts of England would enforce a

foreign judgnent. "In actions in personant, observed
Buckley, L. J., "It here are five cases in which the Courts
of this country will enforce a foreign judgment : (1) where

the defendant is a subject of the foreign country in which
the judgnment has been obtained ; (2) where he was resident
in the foreign country when the action began ; (3) where the
defendant in the rumin character of plaintiff has selected
the for which be is afterwards sued ; (4) where he has
Vol untarily appeared ; and (5) where he has contracted to
submit hinmself to the forumin which the judgment was
obt ai ned". It woul d be noticed that all these five cases
indicate that the material time when the test of the rule of
private international |aw has to be applied is the tine at
which the suit is instituted In other words these five cases
do not seemto contenplate that the rule can be invoked in
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regard to a suit which had been properly instituted nerely
because on the death of one of the defendants his |I|ega
representati ves who have been brought on the record are non-
resi dent foreigners. The procedural action taken in such a
suit to bring the legal representatives of the deceased
defendant on the record does not seem to attract the
application of the rule. |If that be so
(1) (1870) L. R 6 Q R 155 (Dicey, p.28). (2) [1908] 1 K
B. 302.

403
it is at the comencenent or the initiation of the suit that
the rule has to be applied, and if that is so there is no
doubt that the two suits in the Cty Cuvil Court at
Hyder abad were conpetent when they were brought and the Cty
Cvil Court at Hyderabad which tried themhad jurisdiction
to try them
In formthe claimmade by the appel |l ant agai nst respondents
2 to 12 in the Hyderabad Court was in the nature of a
personal ~/claim ; but in substance the appellant would be
entitled to execute its decree only against the assets of
the deceased Raja Bahadurin the hands of respondents 2 to
12. That is the true |legal position under s. 52 of the Code
of CGvil Procedure in India, and to the same effect is the
correspondi ng provi'sion of the Code of Hyderabad, Besides,
al representatives /are brought on the record
the procedural law both in India and Hyderabad requires that
they would be entitled to defend the action only on such
grounds as the deceased Raj a Bahadur coul d have taken. In
ot her words, the defence which the |l egal representatives can
take must in the words of 0. 22, r.4, ~sub-r. (2) be
appropriate to their character as |egal representatives of
the deceased defendant. No. plea which the deceased
def endant could not have taken can be taken by the |ega
representatives. That enphatically brings out the character
of the contest between the legal representatives and the
appel | ant . The appel l ant in substance is proceeding wth,
its claimoriginally made agai nst (the deceased Raja’ Bahadur
and it is that claimwhich respondents 2 to 12 can'defend in
a manner appropriate to their character as | ega
representatives. If the suits originally brought by the
appel lant in Hyderabad were conpetent how could it be said
that they ceased to be conpetent nerely because one of ~the
defendants died ? The Hyderabad Court had jurisdiction to
try the suits when they were filed and there is nothing
404
inthe rule of private international |aw to suggest that the
said jurisdiction automatically cane to an end as soon as
one of the defendants ’'died leaving as hi s | ega
representatives persons who were nonresident foreigners.
In considering this aspect of the natter we may refer to the
statenment in Salnond s "Jurisprudence" that "inheritance is
in some sort alegal and fictitious continuation of the
personality of the dead man, for the representative is in
some sort identified by the | aw with hi mwhom be represents.
The rights, which the dead man can no | onger own or exercise
in propria persona, and the obligations which he can no
longer in propria persona fulfil, he owns, exercises, and
fulfils in the person of a living substitute. To this
extent, and in this fashion, it nmay be said that the |ega
personality of a man survives his natural personality,

until, his obligations being duly perfornmed, and his
property duly disposed of, his representation anobng the
living is no longer called for" (1). These observations

support the appellant’s contention that essentially and in
substance and for the purpose of jurisdiction the suits

when

the leg
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brought by the appell ant agai nst Raja Bahadur did not alter
their character even after his death and continued to be,
suits substantially against his estate as represented by his
legal representatives. |If that be the true legal position
there woul d be no scope for urging that the Court which was
conpetent to try, the suits as originally filed ceased to be
conpetent to try them because the |egal representatives of
the deceased Raj a Bahadur were non-resident foreigners. ’'To
hold otherwise would lead to this result that the suits
agai nst Raj a Bahadur woul d abate on his "death though the
cause of Action survives and the decree passed against his
assets in the hands of his legal representatives can be
ef fectively executed.

The Hi gh Court seens to have thought that

(1) Salnmond On ' Jurisprudence’, 11th Ed., p. 482.

405

the Hyderabad Court"s jurisdiction termnated on the death
of Raj a Bahadur so far as the appellant’s claimagainst him
was concerned "l and the sane cannot avail against his |ega

representatvies", and it has observed that there is judicia

authority-in |I-support of this conclusion. The decision on

whi ch the High Court has relied in support of its conclusion
is the judgment’ of the Full Bench of the Madras Hi gh Court
in Kanchamal ai Pathar v. Ry. Shahaji Rajah Saheb & 5 Os.

(1). It is necessary to refer to the relevant facts in that
case 1in order to appreciate the point which was deci ded by
the Full Bench. ' In execution of a noney -decree certain

i movabl e property belonging to the judgment-debtor had been
attached, A proclanmation of sale was then settled and an
order passed for sale. At that stage the judgnent-debtor
di ed. The decree-holder and his vakil were aware of the
death of the judgnent-debtor, but even so no application was
made under s. 50 of the Code of Civil Procedure for |eave to
execute the decree ,,against the legal representatives of
the deceased Judgment -debtor, and so no notice -",as served
as required by O XX, r. 22, sub-r.(1). The sale was  then
held and at the sale the property was purchased by a
stranger. A question then arose as to whether the 'sale was
void or voidable and the Full Bench held that it was  void.

Before the Full Bench it was contended that s. 50 bad
reference only to the stage when it became necessary to
apply for execution against the | egal representatives ; it

did not apply to a case where the judgnent-debtor  hinself
was alive when the attachnent was nade. The argument was
that once the attachnment was nade the property attached was
custodia legis and the liability then was that of. the
property and not that of the person. That is how, failure
to bring the | egal representatives on the record UDder s. 50
or to apply for and obtain notice under 0. XXI, r. 22, / sub-

r. (1)

(1) (2936) I. L. R 59 Mad. 461
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was attenpted to be explained. This contention was
negati ved. It is in the context of this contention and

while rejecting it that Varadachari, J., observed that on
the death of a person proceedings for recovery of a debt due
by himor taken only against his estate and not against his
legal representative do not seemto be justified either by
legal history or by the | anguage of the Procedure Code.
Simlarly, in the sane context and while rejecting the said
argunent Venkat aramana Rao, J., observed that as soon as a
nman di es he disappears fromthe record and there is no party
over whomthe Court can exercise jurisdiction and it |oses
jurisdiction in one of its essentials. Then the |earned
judge has added that no, decree can be passed w thout
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bringing his representative on the record. After he is
brought he beconmes the defendant. Simlarly after the
decree he becones judgnent-debtor. It would be noticed that

these observations on which the Hi gh Court has relied nust
be read in the context of the facts before the Court in that
case, and their effect nust be appreciated in the |ight of
the argunent which was rejected. The Full Bench was really
concerned to deci de whether in regard to property which
had been attached in execution of a decree pr oceedi ngs
under s. 50 and under O XX, r. 22, sub-r. (1) have to be
taken or not, and it has held that when a judgment-debtor
dies no action can be taken against his estate wunless his
| egal representative is brought on the record and orders are
then passed agai nst the assets of the deceased in his hands.
In our opinion, therefore, the observations made in that
case cannot pressed into service when we are dealing with a
very different problem

The sane coment, with respect, falls to be made with regard
to simlar observations nade by Ranade, J. in Erava & Anr.

v. Sidramapa Pasare(l). In that case a nortgagee H had
obt ai ned
(1) (1897) |I.L.R 21 Bom 424.
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a decree against the nortgagor N but before the decree could
be executed N died l'eaving behind himas his heirs his
daught ers. Subsequently the decreeholder applied for
execution against the deceased judgnent-debtor by his heir
and nephew R R appeared and pl eaded that he was not the
heir and that the daughters of N were his heirs. Even so
the daught ers were -not inpleaded to t he execution
proceedi ngs nor were notices served on them under . s. 248 of
the Code (Act X of 1877). Utimtely the property was sold
and was bought by the decree hol der subject to his nortgage.
In due course the sale was confirmed and the sal e
certificate issued. The daughters of N then sued the
nort gagee for redenption and were nmet with a plea that since
the defendant bad purchased the property at court /sale he
was entitled to it free fromthe claimof the plaintiffs to
redeem This defence was rejected by the H gh Court. Candy
and Jardine, JJ. based their conclusion on the ground that
even if the auction purchaser got an absolute title to the
property the present suit had been brought —wthin twelve
years of the sale and did challenge it and so the plaintiffs
are entitled to redeem Ranade, J., however, based hinself

on the ground that the sale proceedings were null and
invalid and wthout jurisdiction because the true I|ega
representatives of N had not been brought on the record. It

is in this connection that he rejected the argunment of  the
auction purchaser that the auction sale affected the -estate
of the deceased Nonly and that it was a nere informality
that the true heirs’ names were not joined in the record in
execution proceedings. |In other words, according to Ranade,
J., execution proceedings could not properly and validly be
continued after the death of N unless his true heirs -and
| egal representatives were brought on the record. It is
thus clear that the probl em posed before the H gh Court in
that case was very nuch different from the problem with
which we are concerned in the present appeal, and so the
observati ons

408

made in that case cannot be of any assistance to the
respondents in support of their contention that t he
Hyderabad Court ceased to have jurisdiction over the
suit because on the death of Raja Bahadur his | ega

representatives wer e non-resi dent foreigners.
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Goi ng back to the narrow point which calls for our decision
in the present appeal we are inclined to hold that there is
no scope for the application of the rule of private

international law to a case where the suit as initially
filed was conmpetent and the Court before which it was filed
had jurisdictionto try it. |In such a case if one of the

defendants dies and his | egal representatives happen to be
non-resi dent foreigners the procedural step taken to bring
themon the record is intended to enable themto defend the
suit in their character as legal representatives and on
behal f of the deceased defendant and so the jurisdiction of
the Court continues unaffected and the conmpetence of the
suit as originally filed remains uninpaired. In formit is
a personal action against the | egal representatives but in
substance it is an action continued against them as |ega

representatives in which the extent of their liability is
ultimately decided by the extent of the assets of the
deceased ‘as held by them Therefore we nmust hold that the
Hi gh Court was in‘error in reversing the finding of the
trial court on-the question about the conpetence of the
Hyderabad  Court to try the two suits filed before it. In
this viewit is unnecessary to consider whether sone of the
| egal representatives had- submitted to the jurisdiction of
the Hyderabad Court ‘or not.

That takes us to the other argunent raised by M. Viswanatha
Sastri  on behalf of the respondents. He contends that
respondents 2 to 12 who are in possession of different
pi eces of property belonging to the deceased Raja Bahadur

under the will executed by’ himcannot be 'said to be his
409
| egal representative under s. 2(11) of the Code. Section

2(1) provides, inter alia that a | egal representative neans
a person who in law represents the estate of a deceased
person and includes any person who internmeddles with the
estate of the deceased. It “is well known that t he
expression "l egal representative" had not been define in the
code of 1882 and that led to a difference of /judicia

opinion as to its denotation. [In Dinanoni Chaudhurani v.
El ahandut Khan (1) the Calcutta Hi gh Court had occasion to
consider these conflicting decisions. It was urged before

the High Court that the term"legal representative” used .in
s.234 of the said Code had to be construed strictly and
could not include anybody except the heir, executor or the
adm nistrator of the deceased. The argunent was that the
term had been taken fromthe English |aw and its scope could
not be extended. This argunent was rejected by Brett and

Whodroffe, JJ. Whodroffe, J. exam ned the several judicia
decisions bearing on the point and observed "from this
review of the authorities it will appear that judicia

deci sions have extended the sense of the term /lega
representative" beyond that of its ordinarily meaning of
"adm ni strator, executor and heir" and though such extension
has been attended wi th doubt and has in some cases been the
subject of conflicting decision it appears to nme to be too
late now to endeavour, however convenient it mght be to
secure for the termthat which is perhaps its strict and
legitimate sense. | agree there fore, in holding that the
termis not limted to administrators, executors, and heirs
and amof opinion that it must now be held to include any
person who in |lawrepresents the estate of a deceased
j udgrment -debtor". It would be relevant to observe that the
view thus expressed by Wodruffe, J. has been, enbodied in
the present definition of "legal representative" by s.
2(11).

(1) (1904) 8 CWN. 843.
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M. Sastri concedes that a universal |egatee would be a
| egal representative and he does not «challenge that the
person who intermeddles even with a part of the estate of
the deceased is also a legal representative; but his
argunent is that a | egatee who obtains only. a part of the

estate of the deceased under a will cannot be said to
represent his estate and is therefore not a | ega
representative under s. 2(11). W are not inpressed by this
ar gunent . The whol e object of widening the scope of the
expr essi on "l egal representative" which t he pr esent

definition is intended to achieve would be frustrated if it
is held that | egatees of different portions of the estate of
a deceased do not fall within its purview Logically it 1is
difficult to understand how such a contention is consistent
with the adnmitted position-that person who interneddle with

a part of the estate are |l egal a representatives. Besi des,
if such a construction is accepted it would be so easy for
the estate of ‘a deceased to escape its legitinate liability

to pay ‘the debts of a deceased debtor only if the debtor
takes the precauti on of naking several |egacies to different

persons by his will. Besides, as a matter of construction
i f different intermeddlers can represent t he estate
different | egatees can |ikew se represent it. 1In regard to

the internmeddl ers they are said to represent the estate even
though they are in possession of parcels of the estate of
the deceased and so there should be, no- difficulty in
hol ding that the clause "a person whoin | aw represents the
"estate of a deceased person” nust include different |ega-

tees under the will. There is no justification for holding
that the "Estate" in the context nust mean the whole of the
estate. Therefore, we are satisfied that the pl ai n

construction of s. 2(11) is against M. Sastri’s argunent,
apart fromthe fact that considerations of |ogic and conmon
sense are equally against it.
In support of his argument M. Sastri has referred us to a
deci sion of the Madras Hi gh Court
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in Natesa Sastrigal v. Alanelu Achi - (1). |In that case the
Madras High Court no doubt seens to have observed that s.
2(11) does not include | egatees of part of the estate. Wth
respect, we think the said observation does not represent
the correct view about the interpretation of a. 2(11).
We accordingly hold that the foreign judgnents in the two
suits pronounced by the City Cvil Court at Hyderabad are
judgrments pronounced by a Court of conpetent jurisdiction
and so the defence raised by respondents 2 to 12 under s.
13(1) must fail. W have also held that respondents 2 to 12
are the legal representatives of the deceased Raja Bahadur
and so it follows that the estate of the deceased Raja
Bahadur was sufficiently represented by them when'the said
j udgrment s were pronounced.
In the result the appeal must be all owed, the decrees passed
by the Hi gh Court in the two appeal Nos. 172 and- 194  of
1947 nust be reversed and the decree of the trial court
passed in Civil Suit No. 83 of 1945 restored wth costs
t hroughout .
Appeal al | owed.
(1) [21950] 1 M L. J. 476.
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