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Leave granted in special |eave petitions.

Gvil Appeal No.1843 of 1989 & C.A. ~NO. OF 2000
SLP(C) No. 15477-80 of 1988:

The Appellants, in C-A No.1843 of 1989, are al
enpl oyees of the 509 Arny Base Wrkshop, Agra, working in
different offices and governed by the Rules franed by the
CGover nrrent . Apart fromtheir salary and other perquisites
they are getting conpensatory allowance in the formof Cty
Conpensatory Allowance (hereinafter referred to as / CCA),
Dearness Allowance (hereinafter referred to as DA) and
House Rent Allowance (hereinafter referred to as HRA).
Appellants filed Civil Msc. Petition No.470/98 in the
Al'l ahabad High Court challenging the inclusion of DA, HRA &
CCA paid to themin their incone for the purpose of Incone
Tax. Various other petitions raising simlar contentions
were filed by the central governnent enpl oyees, enpl oyees of
central governnent undertakings, bank enpl oyees, state
government enpl oyees and general insurance enployees. One
such petition is before us being Cvil Appeal No. of 2000
S.L.P.(C ) Nos.15477-80 of 1988 disputing the taxability of

vari ous al I owances, nanely, D. A, CCA, HRA, Leave
encashrment, linked wth |eave, travel concession, running
al l owance, night allowance, etc. Al the wit petitions
were disposed of by common judgrment and order @ dated

12.9.1988 by the Hi gh Court of Allahabad.

The question for consideration before the H gh Court
was - whether the receipts on account of CCA, HRA and DA are
in the nature of incone entailing tax liability? Bef ore
deciding the above question, the Court considered the
| egislative intent behind the passing of relevant section 17
whi ch defines salary, and the addition of Explanation to
sub-section (14) of Section 10. The H gh Court dism ssed
the wit petitions holding inter alia that: (1) the Incone
Tax, 1961 is a self contained code to judge the taxability
of a particular receipt and the taxability of DDA, HRA
and CCA will have to be seen only within the scheme of the
Act . That HRA, CCA and DA are not the reinbursements of
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necessary di shursenents. It is only for determnation of
CCA that the Central Govt. wll take care that grant of
conpensatory al |l owance does not becone a source of profit to
the enployees, but it does not nmean that the allowance in
the nature of HRA, CCA and DA do not ampunt to an advant age.
The allowances are surely in addition to pay. (2) The
tuition fees reinbursenment is fully covered by S.17(3)(ii),
and the paynent is not covered by any of the clauses of
Section 10. (3) The leave encashnment linked wth |eave
travel concession is taxable, being the profits in lieu of
salary within the meaning of section 17(3)(ii). (4) The
runni ng all owance and ni ght all owance cone to the enpl oyees
as an advantage by virtue of their enploynent. They are,
therefore, perquisite wthin the meaning of s.17(1)(ivV)
read with s.17(2) and hence are taxable under the head
sal aries under s.14, read with s.17.

The Court held that any type of reinbursement is fully
covered by Section 17(3)(ii) of the Income Tax Act, 1961
(hereinafter referred to as the Act) inasmuch as the
paynment is not covered by any of the clauses of Section 10
as mentioned in parenthetical clause of Section 17(3)(ii).
The Court, therefore, held that CCA, HRA and D.A. would be
taxabl e i ncome.

Cvil Appeal Nos.1784-86 of 1988.

These appeals are filed by the Conm ssioner of I|ncone
Tax, West Bengal -11, Calcutta agai nst the judgnent and order
dated 24th July, 1987 of the H gh Court of Calcutta passed
in Incone-tax Reference No.97 of 1977 holding that the CCA
paid to the assessee did not have the character of incone
within the meaning and scheme of the lncome Tax Act, . 1961
Fol I owi ng three questions were referred to the Hi gh Court by
the Tribunal for decision: -

1. Whet her, on the facts and in the circunstances of
the case the Tribunal was right in holding that C. C A
cannot cone within the charging sections and/or w thin the
meani ng of inconme of a CGovernment Servant in accordance with
Section 2(24) of the Incone Tax Act, 1961 read with the
Fundamental Rules and cannot conme within the anbit  of
nmeani ng of total income as contained in section 2(45) of the
Act ? 2. Wether on the facts and in the circunmstances  of
the case when the assessees case cannot conme wthin the
provisions of sections 15 and 17 of the Act, the Tribuna
was right in not «considering the applicability of the
provisions of section 16(v) of the Act? 3. \hether on the
facts and in the circunstances of the case upto the
assessment year 1974-75 because of the deletion of ~section
16(v) of the Act with effect fromlst April, 1975 C C A
could be allowed as an admi ssi bl e deduction under Section
16(v) of the Act.

It was contended before the Hi gh Court that the anount
received by way of CCA cannot be included in the tota
incone of the assessee inasnmuch as the same was receivable
by himby virtue of the Fundanental Rul es which govern the
terns and conditions of service of a Governnent enployee.
The Fundanmental Rules indicate that CCAis given not as a
source of profit or gain. |In support of this subm ssion
counsel relied upon the decisions in Comm ssioner of Incone
Tax, Bonbay City-1 v. D R Pathak 99 |ITR 14; Bi shanbar
Dayal v Commissioner of |Incone Tax, MP 103 |ITR 813 and
Conmi ssi oner of Income Tax, Gujarat v. S.G Pgnotale 124
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| TR 391. It was also contended that the assessee is
entitled to claimexenption in respect of CCA under Section
10(14) of the Incone Tax Act and in any case, CCA cannot
come either wthin the scope of salary or wthin the

definition of special allowance or perquisite. Hence, it
cannot be termed as incone and cannot be included wthin
the total incone and cannot be assessed to tax as per

sections 4 and 5 of the Income Tax Act.

After a careful consideration of the facts, the High
Court held that CC. A paid to the assessee was neither an
emol ument nor a fee nor a profit nor perquisite but
was only a paynent for part reinbursenment of the extra
expenses incurred by the assessee as of necessity by reason
of his posting. The said all owance does not have the
character of incone within the nmeaning and scheme of the
Income Tax Act, 1961. This is not an allowance granted to
the assessee specifically to neet his personal expenses, but
it is an all owance nmeant for part rei nbursenent of the extra
expendi ture necessarily to be incurred by himas a result of
his being posted in a city. Amount paid to the assessee on
account of this allowance -does not cone wthin t he
definition of incomeor total income nor within the purview
of the conputation or chargi ng sections under the |Incone Tax
Act, 1961. The Hi'gh Court answered Question Nos.1l and 2 in
the affirmative and in favour of the assessee. In view of
answers to the wsaid questions, the High Court did not
consider it necessary to answer question no. 3.

C.A.  Nos. 6054/ 94 and 6058/94.

Respondent s- enpl oyees of the L.1.C. and GI.C. filed
petitions wunder Article 226 of the Constitution before the
Hi gh Court of Calcutta in Matter No. nil of 1988 | praying
inter alia for issue of awit or “order directing the
appel l ants herein not to treat CCA paid and payable to the
enpl oyees of the appellants-Conpanies as their taxable
i ncomre and not to deduct income tax at source on CCA paid to
them The Hi gh Court by order dated 21.3.1988 follow ng an
earlier decision given by it on 17.3.1988 in Syndi cate bank
Oficers Association and Ohers vs. - Union of -India and
Ohers allowed the wit petitions and passed an order
restraining the appellants-Conpanies and other |[|nsurance
Conpani es from deducting any tax on C.C.A. or any allowance
in the nature of CCA in conmputing taxable inconme of the
enpl oyees for the year 1987-88 onwards. Hence, these
appeal s by special leave are filed by the Corporations.

Whet her CCA, HRA or other such paynent to the enployee
is covered by the word incone as defined under the Act?

In all these appeals it is conceded that in view of
the anmendment of clause (24) of Section 2 of the Act, it
woul d be difficult to say that the amobunt received as CCA or
HRA woul d not be covered by the inclusive definition of the
word incone. Rel evant cl auses of Section 2(24) read as
under: -

2(24) Inconme includes (i) to (iii)

(iiia) any special allowance or benefit, other than
perquisite included under sub-clause (iii), specifically
granted to the assessee to neet expenses wholly, necessarily
and exclusively for the perfornance of the duties of an
of fice or enployment of profit;
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(iiib) any all owance granted to the assessee either to
neet his personal expenses at the place where the duties of
his office or enploynent of profit are ordinarily perforned
by him or at a place where he ordinarily resides or to
conpensate him for the increased cost of |iving.

The said clauses are added by Director Tax Laws
(Amrendnent) Act, 1989, w.e.f. 1.4.1962. In CIl.T.
Calcutta v. RR Bajoria (1988) 169 ITR 162, the Calcutta
Hi gh Court considered this argunent in detail and arrived at
the conclusion that considering Rule 44 of Fundanental Rules
applicable to the Central CGovernnent enpl oyees, CCA paid to
themis neither an enolunent nor a fee nor a profit nor even
a perquisite but was only  a paynent for part of the
rei mbursement of the extra expenses incurred by the assessee
as of ~necessity by reason of  his posting. The Court
observed 'the said allowance does not have the character of
i ncome w thin the neaning and schene of the Incone-tax Act,
1961. This s not an allowance granted to the assessee
specifically to nmeet his personal expenses but it is an
al  owance nmeant for part reinbursement of the assessee for
the extra expenditure necessarily to be incurred by himas a
result of his being posted in a city.

In view of the afore-quoted anendnment of the word
i ncome, any special allowance or benefit ‘specifically
granted to the assessee to neet expenses wholly, necessarily
and exclusively for the purpose of the duties of an office
would be included in the word incone. |t has-also been
pointed out that under sub-clause (iii b) —“any ‘allowance
granted to the assessee either to neet his personal expenses
at the place where the duties of his office are ordinarily
performed by himor a place where he ordinarily resides or
to conmpensate himfor the increased cost of living is @ also
to be included in incone. Therefore, it is conceded that
the paynent of HRA or CCA, would be covered by ‘the word
i ncore. Hence, the basis of the decision rendered by the
Calcutta Hi gh Court would not survive.

VWhet her such amount is taxabl e?

Once it is conceded that receipt of such amount is
i ncome of the assessee, the only question would be  whet her
it is taxabl e under the head salary. For that purpose, we
have to refer to Section 17 of the Act to find out as to
what neaning can be given to the phrase profits.in lieu of
sal ary. For appreciating the contentions raised by the
| earned counsel for the parties, we would strai ghtway refer
to the relevant part of Section 17 of the Act, which is as
under: -

17. For the purposes of sections 15 and 16 and of
this section

(1) Sal ary includes

(i) wages; (ii) any annuity or pension; (iii) any
gratuity; (iv) any fees, conmi ssions, perquisites or
profits in lieu of or in addition to any salary or wages;

(iv) any advance of salary; {(va) any paynent received by
an enpl oyee in respect of any period of |eave not availed of
by him} (v) the annual accretion of the balance at the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 11

credit of an enployee participating in a recognised
provident fund, to the extent to which it is chargeable to
tax under rule 6 of Part A of the Fourth Schedule; and (vi)
the aggregate of all suns that are conprised in the
transferred balance as referred to in sub-rule (2) of Rule
11 of Part A of the Fourth Schedule of an enployee
participating in a recognised provident fund, to the extent
to which it is chargeable to tax under sub-rule (4) thereof;
(2) Perquisites include

(3) Profits in lieu of salary includes

(i) the amount of ‘any conpensation due to or received
by an assessee from his enployer or forner enployer at or in
connection with the termnation of his enploynment or the
nodi fication of the terns and conditions relating thereto;

(i), any paynent (other than any paynment referred to
in clause (10) [clause (10A], {[clause 10(B)], clause (11),
[clause 12) [clause (13) or clause (13A] of section 10), due
to or received by an assessee froman enployer or a forner
enpl oyer or froma provident or other fund, to the extent to
which it does not consist of contributions by the assessee
or [interest on such contributions or any sumreceived under
the Keyman insurance policy including the sumallocated by
way of bonus on such policy

Expl anati on. For the purposes of this  sub-clause,
the expression Keyman insurance policy shall  have the
nmeani ng assigned to it in clause (10D) of section 10.]

Reading of sub-section (1) of Section 17 of the Act
makes it abundantly clear that the word salary is' given
exhaustive meaning as stated in clauses (i) to (vii). The
inclusive definition of the word salary given in Section
17 provides that apart from sal ary received by the enpl oyee,
it includes wages, any annuity or (pension, any gratuity, any
fees, commi ssions, perquisites or profits in lieuof or in
addition to any salary or wages, any advance of salary, any
paynment received by an enpl oyee in respect of any period of
| eave not availed by himand other payments nentioned .in
cl auses (va), (vi) and (vii). These clauses (i) to (vii) of
sub- section (1) indicate that Legislature intended to
include in salary the specified or named amobunt paid tothe
enpl oyee in respect of services rendered by him Cl ause
(iv) of sub-section (1) provides inclusion of four types of
payments in the word salary (i) fees (ii) conm ssions
(iii) perquisites and (iv) profits in lieu of or in addition

to sal ary. In conmon par | ance, f ees, conmi ssi ons,
perquisites or paynents of profits in lieu of salary nmay not
be considered to be salary. But by this i-ncl usi ve
definition, it has been provided so. After giving this
exhaustive definition of the word sal ary, further
inclusive definition is given to the word perquisite, wth
which we are not concerned in these appeals. Thereafter,
sub-section (3) provides for inclusive definition of the
phrase profits in lieu of sal ary. Clause (i) of

sub-section (3) inter alia includes the anount of any
conpensation received by an assessee from his enpl oyer or
fornmer enployer at or in connection with the termnation of
his enploynment or the nodification of the terns and

conditions relating thereto. [Inclusion of this anpbunt of
conpensation has direct connection with the enploynent or
terns and conditions relating thereto. In the context of

the aforesaid sub- sections (1), (2) and (3), appropriate
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neaning to the words and phraseography used in clause (ii)
is to be given.

It has been contended by the | earned counsel for the

Revenue that «clause (ii) of sub-section (3), inter alia,
provides that profits in lieu of salary includes any
paynment received by an assessee froman enployer. He,

therefore, submtted that Gty Conpensatory All owance (CCA)
House Rent All owance (HRA) and Dearness All owance (DA) woul d

be covered by clause (ii) of sub-section (3). Lear ned
counsel submitted that salary includes profits in |lieu of
salary and profits in_ lieu of salary includes any

paynment received by the assessee fromthe enployer except
whi ch are excl uded.

As against this, the I'earned counsel for the assessee
submtted that the contention raised by the Revenue is
wi t hout any substance.” If any paynent de hors the profits
was to be included then Legislature would not have given
such exhaustive definition of the word salary and
thereafter woul'd not have given further neanings to the word
perquisite and the phrase profits in lieu of salary.
Legi sl ature, wthout ~ anything nore, could have easily
provided that salary would include any paynent due to or
recei ved by an assessee from an enpl oyer except the paynents
whi ch are exenpted under the Act. The contention is, if the
Legislature wanted to include any paynent received by the
enployee in its w dest sense, there was no necessity to give
such an exhaustive ‘definition  of the word salary in
Section 17 of the Act and to connect it with profits in
lieu of salary. |If such a sinple definition that salary
i ncludes any paynent received by the enployee from the
enpl oyer was i ntended to be given, the |egislature would not
have given inclusive neaning to the expression profits in
lieu of salary and the phrase any payment received by the
enpl oyee woul d be sufficient for all the purposes. Further
the legislature could have easily avoided giving of 'not only
such exhaustive definition but number of anmendnents and
additions to the said section. The |earned counsel for the
appel lant further nade it clear that for D.A", he 'is not
pressing the contention that it is not included in the word
sal ary. He submitted that C C A and H R A  cannot -be
included in the word sal ary as defined under Section 17 of
the Act.

Hence, the question would be, what does the expression
profits in lieu of salary signify? Wether profits in
lieu of salary would include any paynment received fromthe
enpl oyer relatable to or out of profits or it has nothing to
do with the profits as understood in comobn parlance? O
whet her profits is to be understood as any gain or
advantage in lieu of salary or in addition to salary for
whi ch any paynent is received by the assessee

It is submtted that salary includes any payment out
of profit in lieu of salary. Instead of salary any anount
is paid in ternms of profits, then the same is included in
salary as it is profits inlieu of salary. The basis
for paynent of such amount is profits. So the expression
any anmount received by the enployee is relatable to the
profits of enployer and that paynent out of profit is
considered to be the salary by inclusive definition
Reference is nmade to Earl Jowitts The Dictionary of
English Law which nentions profit asan arrangenent
whereby an enpl oyer agrees that his enpl oyees shall receive
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a share, fixed before hand, in the profits of the
undert aki ng. Hence, it is submitted that paynent received
by the enpl oyee should be relatable to profits and whatever
amount is paid to an enployee - is paid in lieu of salary
out of profits. Instead of paying salary, if percentage out
of the profits is paid by the employer, it would be included
in the word salary and it would be considered to be
profits in lieu of salary. It may be in addition to the
salary or only profits in lieu of salary. It is contended
that this would be the natural nmeaning of the phrase
profits in lieu of salary and in the present case as there
is no question of payment of CC A or HRA out of
profits ear ned by the Gover nirent or statutory
corporations, receipt of such amobunt woul d not be covered by
the phrase profit in lieu of salary’.

For this purpose, it s subnmtted that the word
profits’is not defined, but Section 28 of the Act provides
that the income nentioned therein shall be chargeable to
i ncome tax-under the head of profits and gains of business
or profession and hence, the word profits is to be
under st ood under the Act in its natural and proper sense and
as understood since years in comercial terms. Reliance is
placed on the foll'owi ng passage referred to by the Privy
Council in Pondicherry Railway Co. Ltd. Vs. Conmi ssioner
of Inconme-tax, Madras (Reported in ‘A l.R 1931 Privy
Council 165) dealing wth the word  profits wunder the
I ncome Tax Act. The Privy Council relied upon the principle
laid down by Lord Chancellor Halsburry in Gesham Life
Assurance Society V. Styles by stating that it is of
general application unaffected by the specialities of the
English tax system existing as under: -

The thing to be taxed, said his Lordship, is  the
amount of profits or gains. The word profits | think is
to be understood in the natural and proper sensein a sense
whi ch  no commercial man woul d nmi sunderstand. But when once
an individual or a conpany has in that proper / sense
ascertained, what are the profits of his business or his
trade, the destination of those profits or the charge which
has been made on those profits by previous agreenent _or
otherwise is perfectly inmaterial. The tax is payabl e upon
the profits realized and the nmeaning to my mind is rendered
plain by the words payable out of profits. (enphasis
suppl i ed)

Further, the meaning of the word profit as given in

Blacks Law Dictionary is as under: - Profit. Most
commonly, the gross proceeds of a business transaction'|ess
the costs of the transaction; i.e. net proceeds. Excess

of revenues over expenses for a transaction; sometinmes used
synonynously with net income for the period. Gain realized
from busi ness or investment over and above expenditures.

Profit means accession of good, valuable results,
useful consequences, avail, gain, as an office of profit,
excess of returns over expenditures or excess of inconme over
expenditure. U S. v. Mntzes, D.C Ml., 304 F.Supp. 1305,
1312.

The benefit, advantage, or pecuniary gain accruing to
the owner or occupant of land fromits actual use; as in
the famliar phrase rents, issues and profits, or in the
expression nmesne profits.
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Profit-sharing pl an. A plan est abl i shed and
mai ntai ned by an enployer to provide for the participation
in the profits of the conpany by the enployees or their
benefi ci ari es. In order to qualify for tax benefits, the
plan rmust provide a definite predetermined formula for
allocating the contributions nade to the plan anong the
participants and for distributing the funds accunul ated
under the plan after a fixed nunber of years, the attai nment
of a stated age, or upon the prior occurrence of some event
such as layoff, illness, disability, retirement, death, or
severance of enployment. Such plans are regulated by the
federal Enployee Retirement |Incone Security Act (ERI SA).
See al so Enpl oyee Stock Ownership Plan (ESOP).

Qualified profit-sharing plan. An enpl oyer-sponsored
plan that neets the requirenents of 1.R C  401. |If these
requirenments are met, none of the enployers contribution to
the planwill be taxed to the enployee until distributed to
him or her (402). ~The enployer will be allowed a deduction
in the year the contributions are nade. (404)

It is submitted that simlar should be the
interpretation of Section 17(1)(iv) read with sub-section
3(ii) of the Act. This clause is for taxing salary payable
out of the profits realized by the enployer and the said
neaning is rendered plain by the words profits in lieu of

sal ary. Foundation of any such paynment is the profits.
It is, therefore, 'submitted that the result would be
salary includes profits in l'ieu of salary, which

i ncludes any paynent,  but such paynent -~ should have
connection with or referable to profits of the enployer.

The | earned counsel for the assessee further subnitted
that the Legislature in sub-sections (1), (2) and (3) of s.
17 has used the word includes to give w der meaning than
natural rmeaning which is given tothe said word or phrase
and, therefore, the definition given by the Legislature is
to be accepted as it is without any further enlargenment. It
is contended that the word include is generally used in
interpretation clauses in order to enlarge the neaning of
words or phrases occurring in the body of the statute; and
when it is so used, these words or phrases must be construed
as conprehending, not only such things as they signify
according to their natural inport but also those things
which the interpretation clause declares that they shal
i ncl ude. The Ilearned counsel referred to The ~Regiona
Director, Enmployees state Insurance Corporation vs. M s
H gh Land Coffee Wrks of P.F.X  Saldanha & Sons. and
another, [AIR 1992 SC 129] wherein this Court considered the
inclusive definition of the word seasonal factory given
under Section 2(12) of the Enployees State |Insurance Act,
1948 and held that what is included in the nmeaning of
seasonal factory is a factory which is engaged for the
purpose nentioned therein. That is to say, it is first a
factory and then it would be considered to be a seasona
factory. Relying on the aforesaid observations, |[earned
counsel for the enployees subnitted that by the inclusive
definition of the phrase profits in lieu of salary what is
i ncluded is any paynent which nust be out of the profits
i.e. sharing of the profits by the enpl oyer. For this
purpose, he further referred to the words any fee,
conmi ssi on, perquisites or profits used in cl ause
(17) (1) (iv) and pointed out that in the inclusive definition
the Legislature wanted to include fee, commission or
perquisites which normally cannot be included in the word
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salary by specifically nmentioning the same. It is also
submitted that simlarly what is included in the word
salary is only profits in lieu of salary. Ther ef or e,

any paynent received by the enpl oyee fromthe enpl oyer woul d
have linmted neaning and is referable to only paynents
recei ved out of profits.

As against this, |learned counsel for the Revenue
submitted that salary includes profits inlieu of salary
which in turn includes any paynment received by an assessee
from an enployer. The word profits is to be given its
plain nmeaning to mean any benefit, advantage or pecuniary
gain accruing to the ‘assessee. Therefore any paynent
recei ved by an assessee from an enpl oyer would be profits in
lieu of salary or in addition to salary. For the purpose of
income tax, even if the paynment is mnade towards the
addi ti onal expenses incurred by the enployee for the purpose
of service, yet it i's taxable income, unless there is an
exenption as provided under different clauses of Section 10.

In —our —view, even though there is much substance in
the contentions raised by the |earned counsel for the
assessee yet it is to be stated that the Act is a
sel f-cont ai ned Code and the taxability of the receipt of any
amount or allowance is to be determ ned on the basis of
nmeaning given to the words or phrases in the Act. Section
2(24) of the Act gives wide inclusive definitionto the word
i ncore. Simlarly, for |levying tax on salary incone,
exhaustive definition is given under Section 17, which
i ncludes perquisites and profits in lieu of salary. Only
exclusion provided under sub-section 3 is -any paynent
referable to clause (10) [clause (10A], [clause 10(B)],
clause (11), clause (12), clause (13) or [clause (13A)] of
section 10. In view of this specific inclusion and
exclusion in the neaning of the word incone and sal ary,
it is rightly submtted that payment received by the
assessee has no connection with the profits of the enployer.
The word profits is used only to convey any advantage or
gai n by receipt of any paynent by the enpl oyee.

Websters Conprehensive Dictionary gives nmeaning of
the word profit inter alia to nean advantage or benefit.
It states:

Prof it Synonynmns: advant age, avai | , benefit,
emol ument, expedi ency, gain, good, inprovement, proceeds,
receipts, return, returns, service, utility, val ue

Advantage is that which gives one a vantage ground, either
for coping with conpetitors or with difficulties, needs, or
denmands; as, to have the advantage of a good education; it
is frequently used to what one has beyond another or secures
at the expense of another; as, to have the advantage in
argunent, or to take advantage in a bargain.

Applying the aforesaid general neaning of the word
profits and considering the dictionary neaning given to it
under Section (17)(1)(iv) and 3 (ii), it can be said that
advantage in ternms of payment of noney received by the
enpl oyee fromthe enployer in relation or in addition to any
sal ary or wages woul d be covered by the inclusive definition
of the word salary. Because of the inclusive neaning
given to the phrase profits inlieu of salary would
i ncl ude any paynment due to or received by an assessee from
an enployer, even though it has no connection wth the
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profits of the enmployer. It is true that Legislature m ght
have avoided giving of inclusive nmeaning to the word
salary by stating that any paynent received by the
enpl oyee from an enpl oyer woul d be considered to be salary
except the paynents which are excluded by Section 17(3)(ii)
i.e. clauses (10), (10A), (10B), (11), (12), (13) or (13A
of Section 10. However, it is for the Legislature to decide
the sane. This would not nean that by giving exhaustive and
i nclusive neaning, the word profits can be given a neaning
only when it pertains to sharing of profits by the enpl oyer.
For the assessee, the receipt of such ambunt would be a
profit, gain or advantage in addition to salary, even though
it is not nanmed as salary. Therefore, the word profits in
context is required to be understood as gain or advantage to
the assessee. Hence, ~ it is not possible to accept the
contention of the | earned counsel for the enpl oyees that as
the CCA amount is paid to neet the additional expenditure as
contenmplated by the statutory Service Rules, it cannot be
said to 'be profit, gain or additional salary. Under the
Act, such receipt of the amobunt as conceded is covered by
the definition of the wordincome and as provided it woul d
be in addition to salary. Hence, it would be part and
parcel of income by way of salary, which would be taxable
one. Learned counsel for the appellant further submtted
that assuming for the purpose of profits in lieu of salary,
enployer is not required to give any share out of the
profits, yet even in the hands of the enpl oyees, receipt of
the ampunt nust be profits. It is his contention that
what ever CCA, Government or Statutory Corporations pay to
t he enpl oyees, cannot be terned as profits by any standard
because the anmount is calculated in such a manner that it
reimburses less than extra cost incurred by them at a
station where they are posted. It is further submitted that
by including these payments as taxable, it would  cause
hardship to the honest enpl oyees whose source of inconme is
l[imted and are required to neet extra expenses at the
station where they are transferred and posted for ‘which
service rules provide for rei nbursenent of extra cost.: He
referred to the decision rendered by the Bonbay H gh' Court
in CI.T. v. D.R Pathak (1975) 99 | TR 14, wherein the
Court considered whether CCA was taxable as perquisite _as
contended by the revenue. The Court negatived it by holding
that paynment of taxable allowance under the order of the
CGovernment is neither an enolunment nor fee nor profit, ~but
it is a reinbursenent of personal expenses- required by the
CGovernment servant to be incurred on account of expenses of
living at a particular place.

May be that this is true to the extent that Governnent
or statutory corporations do pay sonething |ess than what is
required to be reinbursed and the recei pt of CCA can not be
termed as profit in conmon parl ance. However, | for
income, salary and its taxability under the Act, the
dictionary neaning given by the Legislature is to be taken
into consideration as for that purpose, it is a conplete

code. Incone tax is attracted at the point when the incone
is earned. Taxation of incone is not dependent upon its
desti nati on or the manner of its wutilisation. [ Re:

Tuticorin A kali Chemicals & Fertilizers Ltd. Madras vs.
Conmi ssioner of Incone Tax, Madras (1997) 6 SCC 117].
Therefore, there is no question of referring to the
Fundanental Rules framed by the Central Governnent or by the
statutory authorities for paynent of CCA, HRA or other such
al l owance for reinbursing the expenditure incurred by the
enpl oyees. Further, equity or hardship would hardly be
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relevant ground for interpretation of tax law. It is for
the Governnent or the statutory bodies to do the needful.
However, equitable it nay be that CCA cannot be held to be
profit in the hands of the assessee or it is not share out
of profit, yet it cannot be hel ped in view of inclusive and
excl usi ve neani ng gi ven under the Act.

In the result, we hold that DA, CCA and HRA would be
taxabl e incone. Since, counsel for the enpl oyees did not
make any submission with regard to other allowances |Iike,
ni ght allowance, tuition fee, |eave encashrment linked wth
| eave travel concession, running allowance etc. we do not
pass any order with regard to those all owances.

Accordingly, G vil Appeal Nos.1784-86 of 1988, 6054/94
and 6058/94 filed by the Revenue and General |[|nsurance
Corporation and others respectively are allowed and Givi

Appeal  No. 1843/89  and C. A  No. of 2000 SLP( Q)
No. 15477-80 of 1988 filed by Karancthari Union, Agra and Al
India Defence Accounts Association, Poona and ot hers

respectively -are dismssed. There shall be no order as to
costs.




