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PETI TI ONER
DEWAJI

Vs.

RESPONDENT:
GANPATLAL

DATE OF JUDGVENT:
06/ 08/ 1968

BENCH
SIKRI, SSM
BENCH
SIKRI, SSM
BACHAWAT, R S.
HEGDE, K. S.
Cl TATI ON
1969 AIR 560 1969 SCR (1) 573
ACT:

Berar Regul ation of Agricultural Leases Act (24 of
1951), as anmended by Amendnent Act of 1953, ss. 16, 16A and
16B--1f applicable to appellate proceedings.

Letters Patent Appeal --Jurisdiction of Bench to reopen
i nterlocutory order by single Judge.

HEADNOTE:

The respondent |eased his land to the appellant on
yearly |lease for the year 1950-51. As the appellant did
not vacate at the end of the year the respondent filed a
sui t for his eviction. Pending the suit, the Ber a
Regul ation of Agricultural Leases Act, 1951, cane into
force and the appellant contended that he continued to be a
tenant for the vyear 1951-52, that he was a  ’'protected
tenant’, and that the civil court had no jurisdiction to
eject him The trial court rejected the contentions. The
appel | ant appeal ed and whil e the appeal was pending the ~ Act
was anended by the 1953 Act. Sections 16A and 16B of the
Act as anmended provided, that whenever any question as to
whet her a transaction between a | andholder and a person
claimng to be his |essee was a | ease, arose in any Sui t
or proceeding, it should be referred to the revenue officer
that the revenue officer’s decision shall be accepted by the
civil court; and that no civil court shall entertain any
suit to obtain a decision on a matter which the revenue
of ficer was enpowered to determ ne. The appell ant “cont ended
in the appel late court that the deternmination of the
guesti on whether he was the respondent’s tenant was a natter
entirely within the jurisdiction of the revenue courts only.
The appellate court held that the 1953-Act did not affect
pendi ng proceedi ngs, that the appellant was not t he
respondent’s tenant for the year 1951-52, and dism ssed the
appeal . In second appeal, a single Judge of the H gh Court
held that in view of the 1953 anendments, it was for the
revenue courts to decide whether the appellant was the
respondent’s |essee for the year 1951-52 and referred the
matter to the revenue courts. The revenue courts held
that the appellant was paying rent to the respondent for the
year 1951-52, and remtted the finding to the .H gh Court.
Anot her Single Judge of the Hi gh Court, before whom the
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matter came up for final disposal, accepted the finding and
held that. the respondent was not entitled to eject the
appel | ant . He al so rejected the respondent"s contentions
that the 1953 anendnents were not applicable and that the
matter should never have been referred to the revenue
courts. The respondent thereupon appeal ed under Letters
Pat ent . The Bench hel d that ss. 16, 16A and 16B of the
Act were not intended to affect pending proceedings, that
the civil court could decide the question whether the
appellant was the respondent’s tenant in 1951-52, and
al  owed the appeal accepting the findings of the trial court
and the first appellate court that the appellant was not the
respondent’s tenant for the year 1951-52.

In appeal to this Court.

HELD: (1) It was open to the Letters Patent Bench to
decide all points decided by the single Judges even though

no appeal was filed against the order referring the
matter to-the revenue courts, as that order
574

was only an interlocutory one to which s. 105(2) C.P.C
was not applicable. [578H 579A-B.]

Sat yadhyan CGhosal v. Smt. Deorajin Devi, [1960] 3 S.CR
590,

(2) The intention of the Legislature was not to apply
the 1953-Act to pending proceedings and therefore ss. 16,
16A and 16B did not bar the jurisdiction of the civil.courts
in the present case.

The 1953-Act 'cane into force after the trial court
decreed the suit and an appeal ‘was pending in_ the first
appel l ate Court. The words 'suit or proceeding in s. 16A do
not ordinarily, indicate appllate proceedings and there is
nothing in ss. 16, 16A or 16B which can lead to the
necessary inference that these provisions were intended to
apply to appeal s pending when the 1953-Act cane into force.
Further, the words used in s. 16B are 'entertain’ and not
"entertain and try.’. If the intention was to affect
pendi ng proceedings the word "try.’” would have been in the
section along with the word "entertain’. [578 CE

JUDGVENT:
ClVIL APPELLATE JURISDICTION. Civil Appeal No. 1041 of
1965.

Appeal fromthe judgnent and decree dated August 9, 1962
of the Bonbav Hi gh Court, Nagpur Bench, in Letters Patent
Appeal No. 12 of 1961
S. V. Natu and AL G Ratnaparkhi, for the appellant.

S.N. Kherdekar and MR K. .Pillai, for the respondent.
The Judgrment of the Court was delivered by

Sikri, J. This appeal by certificate granted under
Art.-133 (1)(a) and (b) of the Constitution is directed
against the judgment of the Hi gh Court of Judicature at
Bonbay, Nagpur Bench, in a Letters Patent appeal allow ng
the appeal and restoring the decree nade in favour of the
plaintiff Ganpatl al --respondent before us and hereinafter
called the respondent by the Trial Court as confirnmed by
the District Court.

The facts relevant for the determ nation of the points
rai sed before us are as follows: The respondent, Ganpatl al
was the owner of Field Survey No. 56, neasuring 25 acres 4

gunt has, in Yeotnmal District. It appears t hat t he
r espondent used to lease the land to the def endant
Dewaj i - -appel l ant before us and hereillafter called the

appel I ant ---on yearly lease. For the vyear 1950-51 he
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gave the land to the appellant on the condition that at the
end of the year the lease will stand determ ned and t he
appel lant will hand over possession. On May 7, 1951, the
respondent served a notice on the appellant requiting himto
vacate the land in suit. The appellant however, continued
to remain in possession. Thereupon the respondent filed a
suit on Septenber 17, 1951. praying for possession, damages
and nesne profits, On Novenber 15, 1951, the Ber ar
Regul ation of Agricultural
575
Leases Act , 1951 (Madhya Pradesh No. XXV of
1951)--hereinafter called the 1951 Act--came into force, s.
16 of which provides as follows:
"Except as otherwi se provid.ed in this
Act, no Civil Court shall entertain any suit
instituted, ~or application mde, to obtain a
decision or order on any nmatter which a
Revenue ~ O ficer i's by or wunder this Act,
enmpowered to determne, decide or dispose of."
One  'of 'the pleas which the appellant took was that he
had been recorded as a 'protected tenant’ under the 1951 Act
and that the Gvil Courts had no jurisdiction to eject him
in view of 8 of that Act.~ The Trial Court held that the
appel l ant was not a protected tenant under s. 3(3) of the
1951 Act and the Civil "Court had , jurisdiction
The appellant then appealed to the District Judge and
the Additional District Judge held that the Gvil Court had
jurisdiction. He observed that "there is nothing in this
section (s. 16 of the 1951 Act) to suggest that the powers
of the Cvil Court were in any way curtailed in regard to
the question whether a particular person was a tenant or not
under section 3 of the Act. Moreover, there is nothing in
that Act to showthat it was intended to  apply to suits
which were pending at the date when this Act canme into
force." By the time the appeal was heard by the Additiona
District Judge, s. 16 of the 1951 Act had been substituted
by ss. 16. 16-A and 16-B by (the Berar Regulation of
Agricultural Leases (Anendrment). - Act, 1953---herei nafter
called the i953 Act. These. sections run as follows:

"16(1) Wenever any question ari ses
whet her any transaction between a | andhol der
and a person claimng to be his lessee is a
lease within the neaning of this Act, such
guestion shall be decided by the Revenue
Oficer.

(2) In deciding the question referred
to in subsection (1) the Revenue Oficer
shal I, notwi thstandi ng anything contained in
section 92 of the Indian Evidence Act, = 1872,
or in section 49 of the Indian
Regi stration Act, 1908. or in any other |aw
for the time being in force, have power to
inquire into and determine the real nature of
the transaction and shall be at |I|iberty,
not wi t hst andi ng anything contained in any |law
as aforesaid to adnit evidence of any ora
agreenent or a statenent or unregi stered
document with a view to such determ nation

(3) Any decision of the Revenue Oficer
under this section shall be binding on the
parties to the proceedings and per sons
claimng through them
576

16-A (1 ) Whenever any question as is
referred to in section 16 arises before a
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Cvil Court in any suit or proceeding, the
Court shall, unless such question has already

been determ ned by a Revenue Oficer, refer
the question to the Revenue Oficer for
deci sion and shall stay the suit or proceeding
so far as it relates to the decision of such
guesti on.

(2) The CGvil Court shall accept the
deci si on of the Revenue Oficer on t he
guestion and decide the suit or proceeding
before it accordingly.

16-B:. Except as otherwise provided in
this Act, no Cvil Court shah entertain any
suit instituted, or application nade, to
obtai n a decision or order on any matter which
a Revenue Oficer is by or under this Act,
enpower ed to determ ne, decide or dispose of."

Before the ~Additional District Judge the appellant
relied on these sections and asserted that the determ nation
of the ‘question whether a person is a tenant or not was,
under the 1953 Act, a matter —entirely wthin the
jurisdiction of the Revenue Courts and the jurisdiction of
the Gvil Courts had been ousted. The |earned Additiona
Di strict Judge repelled the argunent and held that the 1953
Act did not affect “pending proceedings. The | earned
Additional District Judge thereupon dism ssed the appeal

The appellant. then appealed to the H gh Court. The
appeal first cane up for hearing before Was, J. By an order
dated August 21, 1957, he held that in view of the
amendments nade by the 1953 Act, "it is not for the GCivi
Court to' decide but for the Revenue Oficer to ‘determ ne
whet her in the year 1951-52 al so the defendant was paying to
his landlord every week by way of rent one-third share in
the produce of the garden and was his |essee for that year
al so. " He further observed that "if the answer to this
question is in the affrmative, the defendant would be
entitled to all the benefits of '‘a protected tenancy, as
observed by the learned Chief  Justice in Pai ka .
Rajeshwar (1).'' In the result he set aside the judgnent and
decree passed by the | earned Additional District Judge and
directed "that the record and proceedings in this case be
sent to the Revenue Oficer that is, the SubDivisiona
Oficer, Yeotmal, and the said Revenue Oficer is directed
to decide whether the defendant’s avernment is right  or
otherwi se, nanely, that even after the expiry of" the year
1950-51, that is, even after 31st March, 1951, the defendant
used to pay to his landlord, the plaintiff, every week by
way of rent one-third share F in the produce of the garden
The deci sion of the Revenue O ficer
(1) [1957] Nag. L.J. 344.

577

shal | be subject to the usual course of appeal and revision

and. when the question which is referred to the Revenue
Oficer by this judgment is finally decided by the highest
Revenue Authority, the finding shall be conmunicated to this

Court. Until such time that this Court receives a finding
upon the question nmentioned above fromthe hi ghest Revenue
Authority, this appeal shall stand stayed. It shall be

di sposed of by this Court after the finding of the highest
Revenue Authority is received by it."

The Revenue Court then remtted the finding. The
Conmi ssioner, which was the |ast Revenue Court, gave a
finding confirmng the one as given by the Sub-Divisiona
Oficer that the appellant was paying rent to the respondent
for the year 1951-52.
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The appeal was then heard by Badkas, J. It was argued
before himthat Was, J., should not have referred the issue
to the Revenue O ficer for decision under s. 16 of the 1951
Act, but Badkas, J., held that it would not be appropriate
for himto sit in judgment over the decision given by VWyas,
J., and that the reference nade by VWyas, J., under s. 16 of
the 1951 Act had to be accepted. Accepting the finding of
,the Revenue Courts, Badkas, J., held that the respondent
was not entitled to eject the appellant. He further held
that it was not necessary to decide whether the 1951 Act was
retrospective or not as the 1951 Act cane into force
during the.year in which the defendant held survey nunbers
in question as | essee. He accordingly allowed the appeal

Havi ng obtained | eave, the respondent appeal ed under
the Letters Patent. It -was urged before the Letters Patent
Bench on behal f of the appellant that the Bench could not
deal with the question whether the 1953 Act applied to
pendi ng proceedi ngs-on the ground that this point had not
been argued before the |learned Single Judge. The Bench
found no 'substance in this contention as the point had been
rai sed before the | earned Singl e Judges. The Bench further
held that there was no bar to the question of applicability
of the 1953 Act being allowed to be raised.

Dealing with the nmerits, the Bench held that "taking the
schenme of the Act into account and the fact that there is no
section in the Act which nakes the Act applicable to pending
proceedings, it is at once clear that it was not intended to
af f ect pendi ng proceedi ngs. Pending proceedings nmust
continue unaffected by the provision of the Act and what ever
guest.ions arose in those proceedi ngs nust be decided by the
Cvil Courts."

The Bench then accepting the finding of the Cvi
Courts, held that there was no defence to the suit .and the
suit nust succeed. The Bench al so repelled the argument that
it was not open to Rto consider the entire merits ' of the
Second Appeal as the |eave had
578
been given by Badkas, J., and not by Was, J. The /Bench
observed that there was no substance in the contention since
the judgment of Was, J., was never open to the appeal it
being an interlocutory judgment.

The | earned counsel for the appellant contends that ss.
16, 16A and 16B, as substituted by the 1953 Act, had clearly
ousted the jurisdiction of the Civil Courts and Was, J, was
right in sending the case to Revenue Courts- for decision on
the question whether the appellant was a tenant in the year
1951-52 or not. He stresses the word "whenever" appearing in
s. 16 and says that this is a wwde word and no limtation
can be placed on it. In our viewthere is no substance in
this contention. The first point to be noticed in/ this
connection is that the 1953 Act cane into force after the
Trial Court had decreed the suit and an appeal was pending
before the District Judge. It cannot be disputed that if
the Legislature intends to oust the jurisdiction of Guvi
Courts, it must say so expressly or by necessary
i mplication. We cannot find any words in ss. 16, 16A and
16B which <can lead to the necessary inference that these
provisions were intended to apply to appeals pending when

the 1953 Act cane into force. It is true that the word
"whenever” is wde but s. 16A uses the words "suit or
proceedi ng" and these words do not ordinarily indicate
appel | ate proceedings. Further, s. 16B uses the word

"entertain" and not the words "entertain or try any suit" as
contained in s. 15 (2) of the 1951 Act. |If the intention
was to affect pending proceedings, the word "try" alongwth
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the word "entertain" would have been’ used in s. 16B of the
1953 Act. It seens to us that the intention was not to apply
the 1953 Act to pending appeals. If ss. 16A and 16B do not
bar the jurisdiction of the Civil Courts in this case the
Letters Patent Bench was right in accepting the findings
given by the Trial Court and the District Court in holding
that the appellant was not a tenant for the year 1951-52.
The |earned counsel then contends that it was not open
to the Letters Patent Bench to decide .this question of the
applicability of ss. 16, 16A and 16B because VWas, J., had
decided to the contrary and had not given |leave to appea
against his order. It seenms to us that the order of Was,
J, was interlocutory and it was not necessary for the
respondent to obtain separate |leave to appeal against this
order. It was open tothe Letters Patent Bench to decide
all points decided by Was, J., in the interlocutory ’'order
dated August 21, 1957 At any rate the sane point was
rai sed ~before Badkas, J. Further as held by this Court in
Sat yadhyan CGhosal v. Sm Deorajin Devi(l), "an interlocutory
order which didnot term nate the proceedi ngs and whi ch had
not been appealed from either because no appeal lay or even
though an appeal |ay an appeal was not taken, could be
chal |l enged in an appeal from
(1) [1960] 3 S.C. R 590.
579
the final decree or order." Section 105(2), C. P.C, does
not apply in this case, and therefore, the Letters Patent
Bench was entitled to go into the validity of the order
passed by VWyas, J.

The |learned counsel then urges that this was a new
point and the Letters Patent Bench shoul d not have all owed
it to be taken. But we agree with the Bench that the point
had been raised before the | earned Single Judges.. In view
of this it is not necessary to decide whether a new  point
can be taken up in a Letters Patent appeal or not.

In the result the appeal fails and i's dism ssed with costs.
V.P.S. Appeal di'sm ssed.
13Sup. Cl./68---6
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