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ACT:

Andhr a Pradesh Charitable and Hi ndu Rel i gi ous
Institutions and Endowrents Act, 1966.

Section 77-Tenpl e- Public or Pri vat e- Test of
determination -Wiat is - Entries inthe Inam Register -
Evi dentary val ue of

Secti on 103-Tenple-C aim for adver se possessi on-
Limtation-Rel evant date for~ considering whether right
acquire by prescription-Wat is.

Constitution of India, 1950: Article 136

Appeal by special |eave-Concurrent finding of. fact-
Power of Supreme Court to interfere wth:

HEADNOTE:

The appellant’s father filed an application’  under
sections 18 and 84 of the Madras Hindu Religious Endowrents
Act, 1926 claimng that Sri Anjaneya Swanm Tenple situated
at Val ut hi mmapuram in Peddapuram Tal uk — East CGodavar i
District of Andhra Pradesh, was private tenple and that he
was the hereditary trustee of the same. By its order dated
30th March, 1935 the Board of Comm ssioners dismissed the
application holding that the said tenple was a public
templ e. Thereafter he filed a petition in the  Court of
District Judges, East CGodavari for setting aside the Board’' s
order but later wthdrew it because he was appointed a
trustee of the tenple by the Board. He remmined in
possession of the tenple and the properties attached to it
till his death in 1946. Thereafter, the appellant came in
possession of the sane. He filed an application ‘under
section 57 of the Andhra Pradesh (Andhra Area) Hindu
Rel i gi ous and Endownents Act, 1951 (later replaced by 1966
Act) praying that the tenple be determined as a private
temple and that he should be declared its hereditary
trustee, Manger-cum Archaka. By its order dated August 30,
1969, t he Deputy Conmi ssi oner, Endownent s, Kaki nada
di sm ssed the application

48
holding that the appellant was not able to establish his
exclusive right over the suit tenple and that there was no
evidence to show that the trusteeship of the tenple was a
hereditary one.
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The appellant filed a suit in the Court of District
Judge East Godavari for setting aside the Dy. Conmissioner’s
order dated August 30, 1969 contending that :(i) the idol in
the tenmple was installed by his ancestors for exclusive
worship of their famly and there were no worshipers from
the public; (ii) the trusteeship nanagenent and archakat vam
vests solely in their fanmily ever since the inception of the
templ e and no outsider has succeeded to the office even by
appointnent; (iii) that his father was guilty of negligence
in prosecuting the proceedings before the Board and the
District Judge; he had no authority to wthdraw the
petition. Consequently the acts of his father were not in
any manner binding on his successor trustees.

The Executive Oficer of the tenple also filed a suit
for recovery of possession, ejection of the appellant and
for a direction to the appellant to render true and proper
accounts of the net proceeds realised by the appellant from
the suit lands.

By its ~common judgnent dated January 10, 1972 the
District " Judge dismissed the appellant’s suit and decreed
the Executive Oficer’'s suit holding that the tenple was a
public tenple and the appellant was not a hereditary trustee
of the tenple. The appellant was also directed to render
accounts of the net Jincone realised from the tenple.
Agai nst the judgnent of the District Judge appeals were
filed in the H gh Court which disnissedthe appeals holding
that the docunentary evidence - the partition deed and wll
executed by the predecessors of the appellant’s father and
extracts fromthe register prepared under section 38 of the
1926 Act by the appellant’s father - does not establish the
appel | ant’ s case.

In the appeals to this Court it was contended on behal f
of the appellant that: (i) the Hi gh court erred in holding
that the suit tenple was a public-and not a private tenple
and in arriving at the said finding the H gh Court has
neither applied the correct test nor has properly considered
the material docunents produced by the appellants; (ii) the
fact that the suit tenple is situated in the private
residential house of the appellant has not been  consi dered
by the High Court; (iii) even if the suit tenple is held to
be a public tenple the appellant has acquired title over

49
the suit properties by prescription inasnuch as after his
father’s death the appellant was in possession of the
property in his own right and the suit filed by the
Executive O ficer of the tenple was barred by Ilimitation
and (iv) the partition deed executed by predecessors of the
appellant’s father show that there was only a partia
dedi cati on of the property in favour of the deity.
Therefore the property retained its private character.

Di sm ssing the appeals, this court,

HELD: 1. The finding recorded by the Hi gh Court that
the suit tenple is a public tenmple and not a private one and
that the appellant has failed to establish his case that he

is a hereditary trustee of the sane is upheld. The said
finding is a finding of fact found by the trial court as
well as the High Court. It is not open to further scrutiny

by this Court unless it suffers froman error of law [65D
Fl

Nar ayan Bhagwantrao CGoasavi Bal ajiwal e v. Gopal Vinayah
Goasavi, [1960] 1 SCR 773, referred to.

1.1 It cannot be held that the Hgh Court was not
justified in preferring to place reliance on the entries in
the Inam Register as conpared to docunments executed by the
menbers of the appellant’s famly and the regi ster prepared
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by the father of the appellant after his appointnent as a
trustee wunder the Madras Hindu Religi ous Endowrents Act,
1926 [61G H]

Arunachel | am Chetty v. Venkatachal apat hi  Guruswam gal
(1919) 46 1.A 204; Narayan Bhagwantrao CGoswavi Bal ajiwale v.
CGopal Vinayah CGosavi, [1960] 1 SCR 773 and The poohari Fakir
Sadavarthy of Bondilipuram v. The Conm ssioner, Hi ndu
Rel i gi ous and Charitabl e Endowrents, [1960] Suppl. (2) 276,
referred to.

2. It is clear fromthe record that the tenple in the
residential house of the appellant is different from the
suit tenple and the suit tenple is not situated in the
resi dential house of the appellant. [58-B]

Deoki Nandan v. Murlidhar, [1956] SCR 756, referred to.

3. The nmere fact that the public is allowed to visit a
tenmpl e or thakurdwara cannot necessarily indicate that the
trust is public as opposed to private. |If the endownent was
in favour of the idol itself proof of

50
user by " the public without interference would be cogent
evi dence thatthe dedication was in favour of the public.
[ 64F- G

Babu Bhagwan G v. Gr Har Saroon, (1969) 67 1A 1
Deoki Nandan v. Murlidhar, [1956] SCR 756, referred to.

3.1 The entries in the I nam Regi sters .indicate that the
dedication in the present case was in favour of the idol
They indicate that the |lands attached to the suit tenple
were entered in the Registers as property of the deity.
[ 64G 62H, 63- A]

4. \Wile considering the question whether the suit
temple is a public tenple or a private tenple, it cannot be
ignored that the suit tenple falls inthe area which was

fornerly part of Madras Presidency. In the greater part of
the Madras Presidency, where private tenples are practically
unknown, the presumption is that tenples and their

endowrents formpublic religious trusts. Exception is nmade
in respect of Malabar, where the large forwards often
established private tenples for their own use and there is
no presunpti on one way or the other. [64-H 65A-B]

Mundancheri  Koman v. Achutan Nain & Os., (61) I.A
405, referred to.

5. So far as Tam| Nadu is concerned there is initia
presunption that a tenple is a public one, it being up to
the party who clains that it is a private tenple, to

establish that fact affirmatively and. this initia
presunption nmust be rebutted by clinching testinony.” In the
instant case, the said presunption, instead of bei ng

rebutted by the appellant, is reinforced by the entries in
the Inam Registers as well as by the oral evidence 'wth
regard to public having free access to the suit tenple for
the purpose of worshipping they deity. [65B-D

T.V. Mahalinga lyer v. The State of Madras & Anr., AR
1980 SC 2036, referred to.

6. The suit tenple falls in the Andhra Area of the
State of Andhra Pradesh and in view of s.103 of the Andhra
Pradesh Charitable and Hi ndu Reli gi ous Institutions and
Endowrents Act, 1966, the relevant date for considering
whether a right has been acquired by prescription is
Septenmber 30, 1951. Adverse possession on behalf of the
appel I ant has been clainmed after the death of his father in
1946. Even if it be assuned that the possession of the
appel | ant was adverse ever since 1946, it cannot be

51
said that he had acquired his title over the suit properties
by adverse possession before Septenber 30, 1951. In this
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view of the matter, it cannot be held that the appellant has
acquired title over the suit properties by adver se
possession. [66H, 67A-C]

Raja Har Narain Singh v. Chaudhrian Bhagwant Kaur and
Anr., (18) |IA 55; Troylokya Nath Bose v. Jyoti Prakash
Nandi, (1903) ILR 30 Cal. 761; Balwant Rao Bi shwant Chandra
Chor v. Purun Mal Chaubey, (10) I A 90; Anbal avana Pandara
Sanni dhi v. Meenaakshi Sundareswarlal Devastanam (by its
Manager) & Ors.,(47) |IA 191; Lala Hem Chand v. Lal Pearey
Lal & Os., Al.R 1942 PC 645 And Sri Sangadevar Peria Matam
JUDGVENT:

[1966] 1 S.C.R 908, referred to.

7. The entries in the Inam Regi sters show that there
was conplete dedication of the property to the deity.
Therefore, it cannot be held that there was only a partia

dedi cation of the suit property and the property continued
to retain its private and secular character. [67-F]

S..Shanmugam Pillai & Os. v. K ShannugamPillai & Os.,
[1973] 1 S.C.R 570, referred to.

&
ClVIL APELLATE JURISDICTION : G vil Appeal Nos. 301-302
of 1976

From the Judgnent and Order dated 25.4.1975 of the
Andhra Pradesh High Court in Appeal Nos. 87 & 362 of 1972.

C. Sitaramiah, A D.N Rao M- Venkateshwaralu And A
Subha Rao for the Appellants.

A.S. Nanbiar, T.V.S.N Chari, M. Suruchi Aggarwal and
Ms. Manjula Gupta for the Respondents.

The Judgenent of the Court was delivered by

S.C.  AGRAWAL, J. These appeals by special |eave
directed against the judgerment dated April 25, 1975 of the
Andhra pradesh Hi gh Court in Appeals Nos. 87 and 362 of
1972, involve the question whether the Tenple  of Sri
Anj aneya Swam (hereinafter referred to as ‘the sui t
temple’) situate at Val uthi mmpuramin Peddapuram Tal uk
East Godavari District of the

52

State of Andhra Pradesh is Private tenple and not a
public tenple and the appellant as the hereditary trustee
of the suit tenple is entitled to the possession of the
tenmpl e and the properties attached to it.

After the enactnment of the Mdras ~H ndu Religious
Endowrents Act, 1926 (Madras Act Il of 1927), hereinafter
referred to as ‘the 1927 Act, Turanga Rao, father of the
appel l ant, submitted an application (O A No. 117 of 1934)
under Section 18 and 84 of the said Act wherein it/ was
clainmed that the suit tenmple is a private tenple and the
applicant was the hereditary trustee of the same. - One M
Sat yanarayana Miurthy of peddapuramalso filed a petition
before the Board alleging that the suit tenple is a public
tenpl e and that he may be appointed as the trustee. The Said
application of Turanga Rao was di sm ssed by the Board  of
Conmi ssi oners Constituted under the 1927 Act by order dated
March 30,1935, And it was held that the suit tenple ia a
public Tenple in terms of section 9(12) of the said Act and
that the Act was applicable to it and to its endownents.
Turanga Rao filed a petition (O P.No. 15 of 1936) in the
Court of District Judge of East Godavari for setting aside
the order of the Board dated March 30, 1935 and to decl are
him as the hereditary trustee of the suit tenple. In the
sai d proceedi ngs Turanga Rao filed a petition (Exhibit. A7)
dated April 2, 1936 seeking to withdraw O P.No. 15 of 1936
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on the ground that the post of trustee for the suit tenple
was now vacant and the Board was proposing to appoint him
as the trustee. In view of the said application of Turanga
Rao, the District Judge Passed an order (Ex. A-8) dated
April 2, 1936 whereby O P. No. 15 of 1936 was di smissed. It
appears that thereafter, in 1936, Turanga Rao was appointed
as a trustee of the tenple for a period of five years. The
said appointment of Turanga Rao as a trustee was not
renewed on the expiry of the period of five years but he
continued to be in possession of the suit tenple and the
properties attached to it till his death in 1946. After the
death of Turanga Rao, the appellant came in possession of
the sane. Madras Act Il of 1927 was replaced by WMadras
Rel i gi ous and Charitable Endowrents Act of 1951 (Madras Act
19 of 1951). On the creation of the state of Andhra Pradesh
the said Act in its application to the State of Andhra
Pradesh, was styled as Andhra Pradesh (Andhra Area) Hindu
Rel i gi ous And Endownents Act, 1951, hereinafter referred to
as ‘the 1951 Act’. The said Act was replaced by the Andhra
pradesh. ‘Chartiable and Hindu Religious Institutions and
Endownents  Act, 1966 (Andhra Pradesh Act 17 of 1966),
hereinafter referred toas ‘the 1966 Act’, which cane into
force on January 26, 1957.
53

The appel | ant ‘'noved an application (O A No. 19 of 1967)
under section 57 of the 1951 Act, Corresponding to section
77 of the 1966 Act, whereby he pleaded that the nature and
character of the suit tenple be deternmined ‘as a private
temple and the appellant be declared as its hereditary
trustee, Manager-cum Archaka. The said application of the
appel | ant was dismssed by the Deput'y Conmi ssi oner
Endownents Departnent, Kaki nada by order (Ex. A-10) dated
August 30, 1969 where by it was held that the appellant had
not been able to establish his exclusive right over the suit
tenmpl e nor had he been able to extract proof that the temple
is a private one and that there was no evidence that the
trusteeship of the tenple is hereditary one. Thereupon, the
appellant filed a suit (O S.No 21 of 1970) in the Court of
District Judge, East Godavari District to delcare the suit
temple as a private temple and its trusteeship manager ship-
cum Archkaship is hereditary after setting aside the order
dat ed August 30, 1969 passed by the Deputy Comm ssioner
Endownents Departnent, Kaki nada. Another suit, which was
originally nunbered as O S.No. 41 of 1968, was filed by the
Executive O ficer of the suit tenple for recovery of
possessi on of the schedul ed | ands and ej ecting the appell ant
therefromand for directing the appellant to render the true
and proper account of the net proceeds realised by him_ from
the suit lands during the period of six years prior to the
suit and for recovery of the said proceeds. The said suit
was originally filed in the Subordinate Court, Kakinada but
it was wthdrawmn to the Court of District Judge, East
Codavari District to be tried along with O S.No 21 of « 1970
and on such withdrawal, it was tried as O S.No. 108 of = 1970
of the Court of District Judge, East Godavari District.

The case of the appellant in O S.No 21 of 1970 filed by
him was that the suit tenple was founded and the idol was
installed by the ancestors of the Janmmi family for the
exclusive worship of the Jamm family and there were no
wor shipers fromthe public and that certain |lands mentioned
in the annexed Schedul e were al so endowed by them for the
upkeep of the tenple and for performng ‘N thya Naivedya
Deepa Dhooparadhana’ and that the trusteeship, managenent
and archkatvamvests solely in the Jamm fanily ever since
the inception, devolving on the fam |y menbers by the rights
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of prinmogeniture and in the absence of descendants in any
one branch, by testanentary appoi ntnent by the last office-
hol der, and that no outsider had succeeded to the office
even by appoi nt nent . It was claimed that Janmi
Chi kacharyulu held the office of the trustee, manager-cum
Ar -

54
chaka since installation till 1862 and thereafter Janm
Mukhya Pranacharyulu Caru held it from 1962-73, Janm Pedda
Hanumantha Rao Garu from 1873-1917, Shrimati Janm Minenmma,
wi dow of Mikhyaprancharyul u, di scharged the function from
1917-1934, Jamm Turanga Rao, the appellant’s father, from
1934-1946 and that from 1946 onwards the appellant is

di scharging those functions. It was clained that the suit
temple is purely a private tenple and the public as such
have no legal right to access to the suit tenple. As

regards the proceedings which took place in 1935-36, the
case of the appellant was that Jamm Turanga Rao did not
care to /place all the material showing the nature and
character. of the tenple and hence the Board, by its order
dat ed March 30, 1935, heldthat the suit tenple was a public
temple and further that although Jammi Turanga Rao had
guesti oned the correctness of the order passed by the Board
by preferring O P.No. 15 of 1936, he did not properly
prosecute that matter and he jeopardised the interest of the
suit tenple as also of the hereditary trustees by bartering
away all rights in a conprom se whereunder he withdrew the
said petition on condition of the Board appointing himas a
trustee and that in.doing so, Turanga Rao acted in cross
dereliction of his duties as a hereditary trustee of private
tenmple since he had noauthority to conproni se and barter
away valuable rights of the temple and the trust ‘and that
the said acts of Turanga Rao cannot -in any nmanner bind his
successor trustees and the trust and that the order passed
by the District Judge disnmssing OP.No 15 of 1936 is not
val id. The said suit was contested by the defendant-
respondents who denied the allegation that the suit tenple
was built and idol was installed by the Janm famly and the
suit tenmple was constructed on the l'and of the appellant for
their exclusive worship and was clainmed that the suit tenple
area founded by the public for the benefit of all H ndus. It
was clained that the suit tenple is not a private tenpl e but
a public tenmple right fromits inception and that the
trust eeshi p, managenent - cum ar chakavat am di d not vest solely
in the Jammi family and it did not devol ve on the menbers of
the Janm family either by prinpgeniture or by testanentary
appointnent, in the absence of descendants in any one
branch, on the menbers of the Jamm fanmily. It (was denied
that the office of the trustee, nmanager-cum Archaka of the
suit tenple was held by persons nmentioned in the plaint,
several persons not bel ongi ng of Janm famly “acted as
trustees and further that even if sonme of the menber of the
Jamm famly assuned managenent of the suit

55
temple, it does not clothe the appellant wth trusteeship
much | ess hereditary trusteeship. It was al so asserted that

public have full access, right fromits inception, to the
suit tenple and all the H ndus have been worshipping the

deity in the suit tenple. It was also stated that in spite
of the efforts of the father of the appellant to secure an
order in his favour by placing all the material, he could

not succeed in showing that the suit tenple is his famly's
private tenple and that he was not guilty of negligence in
prosecuting the proceedi ngs before the board as well as the
Oiginal Petition before in District Judge, but since the
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materi al was agai nst his contention, the appellant’s father
had withdrawn the Original petition in the court of District
Judge and that the decisions in the proceedings initiated by
the appellant’s father were binding on the appellant and the
appel l ant was not entitled to lay claimonce again for the
relief asked for in the suit.

O S.No. 108 of 1970 filed by the Executive Oficer
proceeded on the basis that the schedul ed properties
bel onging to the suit tenple have been endowed to the tenple
in ancient time and that the appellant is a Archaka in the
tenpl e and had been in the managenent of the suit |ands and
was unaut horisedly and unlawfully utilising the income for
the scheduled |ands for his own personal use and that the
possessi on of the schedul ed properties by the appellants is
detrimental to the interest of the suit tenple and that he
is not entitled to be in possession of the properties. The
said suit was contested by the appellant on substantially
the same grounds which he raised in O S. No. 21 of 1970 filed
by him

By ‘his common judgenent dated january 10, 1972, the
Di strict Judge, East Godavari District, disposed of both the
suits and O S. No. 108 of 1970 was decreed. It was held that
the suit tenple is a public tenple and the appellant is not
a hereditary trustee of the tenple. the appellant was
directed to render accounts of the net inconme realised for
six years prior to the filing of O S. No. 108 of 1970 and it
was also held that plaintiff in the said suit was entitled
to future profits' till delivery ~of possession. The
appel lant filed Appeals Nos. 87 and 362 of 1970 against the
said judgenent and . decree of the District Judge, East
Godavari District. The said appeals were dismssed by the
H gh Court by judgenment dated April 25, 1975.

Shri  Sitaram ah, |earned counsel appearing for the
appel | ant has

56
urged that the High Court has erred in holding that the suit
tenmple is a public tenple of the famly of the appellant,
and that in arriving at the said finding, the H gh Court has
not applied the correct tests and has not properly
consi dered the material documents produced by the appellant.
Shri Sitaram ah has taken us through the relevant record and
the evidence adduced by the parties. Before we refer to the
same, we nay briefly set out the principles of lawthat are
applicable for determ ning whether an endowrent is public
or private.

In Deoki Nandan v. Murlidhar, [1956] < SCR 756, this
Court has indicated these principles. It has been observed,;

"The distinction between a private and a public
trust is that whereas in the forner t he
beneficiaries are specific individuals, "in the
latter they are the general public or<-a class
thereof. Wiile in the former the beneficiaries are
persons who are ascertained or capable of ' being

ascertained, in the latter they constitute a  body
whi ch is incapable of ascertainnment."
(pp. 759-60)
Wi | e dealing with the question, who are the
beneficiaries when a tenple is built, idol installed

therein and properties endowed therefor, it has been stated:
"When once it is understood that the true
beneficiaries of religious endowmrents are not the
idols but the worshipers, and that the purpose of
the endowrent is the maintenance of that worship
for the benefit of the worshipers, the question
whet her an endownent is private or public presents
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no difficulty. The cardinal point to be decided is
whether it was the intention of founder that
specified individuals are to have the right of
worship at the shrine, or the general public or any
specified portion thereof. 1In accordance with this
theory, it has been held that when property is
dedicated for the deity can only be the nenbers of
the famly, and that is an ascertained group of

i ndi vi dual s. But where the beneficiaries are not
menbers of a family or specified individual, then
t he endow

57
nment can only be regarded as public, intended to

benefit the general body of worshipers.™

(pp. 762-763)
In that case tenple was held to be a public tenple. One
of the considerations which weighed with the Court in
arriving at this conclusion was that the idol was installed
not even i'n the precincts of the residential quarters but in
a separate building constructed for that very purpose on a
vacant site. it was observed that "it is a factor to taken
i nto account in deciding whether an endownent is private or
public whether the place of worship is located inside a

private house or a public building." (p. 770)

Rel ying on thi's decision, Shri Sitaram ah has subnmtted
that in the instant case, the suit tenple is situate in the
private residential house of the appellant and this aspect
has been onitted from consideration by the H gh Court. The
said submission of Shri Sitaramiah is, however, not borne
out by the evidence on record, which showsthat the suit
temple is located at Val ut himmapuram and” the appellant’s
residential house is at Peddapuram and in Peddapuram there
is another templ e dedi cated to Anjaneya Swam '\ in the
resi dence of the appellant. 1In his deposition, as PW1, the
appel | ant has st ated:

"The suit tenmple is the last installation by him
near a forest in Valu Thimapuram ™"

"Along with the installation of the suit /idol,
Hanumat Deekshitulu, Garu.installed one in our
house itself. Chikkaryuiu, that is, the son of
Hanumat deekshitul u, constructed a tenmple for that
idol also, and dedicated his self acquired property
to the deity."

"Wthin 2 mles fromthe suit tenple, there is no
village, but wthin half a mle from the suit
temple, there is harijanawada."

Duri ng Cross-exam nation, P.W1 has further
clarified:

"Hanumat Deekshitulu, installed one tenple at
Koti pal i, anot her at Vi j eswar am one at

Dow eswaram one in our own house and the‘other is
the suit tenple.”

58
" and ny ancestors belong to Paddapuram
Val ut hi mmapuramis 2 mles to Peddapuram"”

It would thus be clear that the tenple in t he
resi denti al house of the appellant at Peddapuram is
different fromthe suit tenple situate at Val uthi mmapuram
and the suit tenple is not situated in the residential house
of the appell ant.

W nmay now briefly refer to the docunments on which
Strong reliance has been placed by Shri Sitaraniah, nanely,
Ex. A-4, Ex. A-6 and Ex. A-9. Ex. A-4 is a partition deed
executed in 1867 by Jamm Mikhya Pranacharyulu and Jammi
Bi ndhu Madhava Rao sons of Jamm Hanumant ha Charyul u and the
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sons of their deceased brothers Chi kka Charyulu, Venkata
Charyulu and Vyasaraya Charyulu wherein it is stated that
Chi kka Charyul u purchased sonme | nam Jyroythi lands in the
names of Addanki Ranmanna Pantulu and Venkata Krishna, the
father of his son-in-law Yerraan||li Kaneswara Rao and got
the same dedicated by them to the suit templ e at
Val ut hi mmapuram and that Chi kka Charyulu hinmself had been
exer ci si ng Sar vadhi kar at vam and Dhar nkart hut vam and as he
becarme ol d, he appointed, his brother, Bindu Madhava Rao to
do service to Shri Anj aneya Swarny enshri ned at
Val ut hi mmapur am It is further stated that Yerraamlli
Kaneshwara Rao had no nale issue and his daughter Minemm
alias Ramanamm, was given is second marriage to Mikhya
Pranacharyulu and as per the settlenment at the tinme of
marriage the Dharankarthutvam and the properties bel onging
to Shri Anjaneya Swany in Valu Thi mmapuram should after the
death of Chi kka Charyulu pass to Mikhya Pranancharyulu and
t hat offer the death of Chikka Charyulu the entire
properties standing in the nanme of Shri Anjaneya Swany
passed t'o Mukhya Pranacharyulu and he is enjoying the sane
and since Mkhya Pranacharyul u has becone old and has no
male issue, it is settled that Mikhya Pranachar yul u

hinsel f, during his life time shall appoint as Dahrnakartha
any nmenber from out of our famly only but should not
appoi nt any ot her /'person and the Dharnmakarthutvam of Shr

Anj aneya Swani shall remain in our fanily alone and that our
fam |y menbers al one shall performthe worship of the deity
wi t hout powers of 'disposition by way of gift and sale and
they shall enjoy the said lands truly fromson to grandson

and so on in succession. In the said deed it was also
st at ed t hat i f t he God wills ot herwi se, The
Dhar makart hrutvam of the deity at Val uthi mmapuramand the
entire property belonging to the said deity shall pass
hereditary,
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by rul e of prinogeniture,. in _-the famly of | ate

Chi kkachar yul u and from then( onwards the concer ned
i ndi vidual hinmself shall be the Dharnakartha and / shal
attend to the worship of the deity and maintain the famly.

Ex.A-6 is the will dated August 13,1973 executed by
Jammi Mukhya Pranacharyul u whereby the trusteeship relating
to Sri  Anjaneya Swam at Thi mmapuram which was in - his
possessi on was entrusted to Chi na Hanumant ha Rayudu and Peda
Hanumant ha Rayudu

Ex. A-9 is an extract fromthe register prepared under
Section 38 of the 1927 Act in respect of the suit tenple by
jamm  Turanga rao, the father of the appellant, who was
trustee of suit tenple at that tinme. Against colum 4. (a)
relating to nanmes of previous trustees, the periods of their
previous service, their addresses and dates of assum ng of
the said posts and their particulars, it has been “nentioned
: 1) Janm Chi kkacharayulu till the year 1862; 2) | Janmi
Mukhya Prana Charyulu till the year 1873; 3) Jamm ' Peda
hanumantha Rao Garu till the year 1917; 4) Jamm  Minenmmma
alias Ravanamm till the year 1931; and 5) Jamm Turanga Rao
till the vyear 1934. Against Columm 4(b) relating to whether
the suit Tenple is under the control of or whether it is
managed as per the scheme approved by the Court or whether
it is under the Managenent of the independent trustees who
were not governed by the such scheme whether the said
trustees are appointed by as per the terns of deeds or as
per the customother particulars, it has been stated : "As
per the deed executed in 1873 by Janm Mikhya Prancharyulu
and subsequently since 1934 onwards acted as defacto trustee
and as per the orders issued by the Board of Trustee in
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March 1936".

Wi | e consi deri ng whet her any wei ght could be attached
to the above nentioned docunents, the H gh Court has pointed
out that by order Ex.B-7 passed in O A No 117/1934, the suit
temrple was declared as public temple by the Board and
O P.No. 15/1936 filed by Turanga Rao, the father of the
appel l ant, for setting aside the said order of the Board was
di smssed since the said petition was w thdrawn by Turanga
Rao. In this context, the H gh Court has also referred to
the docunents Ex.B-2 and Ex.B-4 and Ex.B-5. Ex.B-1 is the
certified copy of Inam Register of the lands in T.D.No. 1620
in Village Valu Thi mmpuram Under colum No. 15 relating
to particulars regarding the nane of the present owner there
is the entry: "Sri Anjaneya Swami Varu Manager Yerramlli
Kameswar ao". This
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relates to the period 1869-70. - Ex.B-2 is certified copy of
| nam Regi ster No. 36, Village Value Thi mmapuramrelating to
suit lands in T.D. 192 Containing entries of the year 1860.
Under colum 2 relating to General Cass to which the |[|nam
bel ongs, it is nentioned, "Davadayem Religious Institutions".
Under colum 7 relating to-description of Inam it is
stated; "Devadayem granted for the daily offerings". Under
colum 12 relating to witten instrunents in support of the
claim it 1is stated; "Deed of sale executed by Godavari
Juggana to Yeramlli  Venkata Kroostnana on 1st Cct., 1844,
selling this Inamof 5 Joonas (not clear) for 44 Rupees".
Under colum 16 relating to particulars regarding present
owner it is nentioned: "Vali Tinmma Pooram Anjanaya Swany
Manager Yerramilli Camaswara Rao™. Under columil9, relating
to surviving heirs of the present incunbent, it is stated
"This Inamwas purchased by Yerram |li Venkata Kroost nama
t he father of the present Dharmachartha of Manager
Yerram | li Canmaswararao from Juggana son of the party in
col. 14 for 44 Rs. Docunents in support of this sale is
pr oduced". In Colum 21, relating to Deputy Collector’s
opi nion and recomendation, It is stated : "In the account
for fasly 1241, it is stated that this Inamof 5 Joons was
older (not clear) as thisis anold Ilnam it is 'to be
confirmed to the tenple as long as it -is nmaintained
properly". Thi s endorsenent bears the signature-of Deputy
Collector and the date January 11, 1860. Ex.B-4, i s
certified copy of the entry in the Inam Register ‘B for
the years 1312 Fasli for Village Val u Thi mapuram wherein in
colum 1 relating to particulars of Inam- it is stated
"I ncome fromthe tenple". Under colum 12 relating to nane
and profession of Pattadar entered in the Inam Register it
is mentioned; "Sri Anjaneyaswam Varu (Deity)". Simlarly
Ex.B-5 is the certified copy of I nam Register No. 31 of Valu
Thi mmapuram village wherein in colum no.2 relating to the
nane of the Inandar there is the entry "Sri - Anjaneya

Swam varyu", and in colum no. 16 relating to names of the
managers of Religious Endowrents and | nanms, Archakas and
trustee, there is the entry "Manager Yerramlli Kaneswa
Rao" . This entry relates to the year 1308 Fasli (1901

A.D.). After referring to these docunents, the H gh Court
has observed
"These docunents, which relate to the suit tenple
and the suit lands, clearly show that the menbers
of the Jamm famly were not nentioned either as
trustees or nmanagers of the suit tenple or as the
persons in possession and enjoynent of the suit
| ands, though they nention that Anjaneyaswanm as
the pattahol der of
61
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the said lands and Yerram|li Kameswara Rao as the
manager or as Dharnmkartha of the tenple and its
| ands. If the plaintiffs predecessors were in

possession of the Ilands described in the suit
schedul e of O S.No. 108/1970, they would have paid
taxes and the plaintiff could have proved the
possession and enjoynment by filing the necessary
docunents. Not even a single |land revenue receipt
was produced by the plaintiff to show that the | and
revenue or the quit rent was paid by t he
plaintiff’s father and forefathers. 1In the absence
of any such docunents and in the face of Exs. B-1

B-2, B-4, and B-5 it is clear that the nenbers of
the Jammi family never dealt with the suit |ands or
with the suit tenple in the manner as nentioned in
Exs. A-4 and A-6-or.in Ex. A-9 and that Exs. A4
and A-6 were never acted upon by the Janm famly."

The High Court has further observed

“In view of Exs.B-1, B-4, and B-5, it is difficult
toaccept the plaintiffs case that the |ands which
were —endowed to the tenple were purchased by
Chi kkacharyul uwi th his own funds. Whatever may be
the recitalsin Exs. A-4 and A-6, it is clear that
there is no iota of evidence to show that in fact
the plaintiffs father’'s predecessors acted as
hereditary trustees and enjoyed the suit |ands as
mentioned in Exs. A-4 and A-6. On the other hand.
Exs. B-1, B-2, B-4 and B-5 neke it abundantly cl ear
that Yerranm|lli Venkatakrishnamma and Yerramlli
Venkat akri shnamma and Yerram | |i Kameswara Rao were
acting as Dharnakarthas or nanagers of  ‘the suit
temple and the suit lands. Hence Exs. A-4 and A-6
were never acted upon. Thus Exs.  A-4 and A-5 are
of no consequence."

W are wunable to hold that the H gh Court was not
Justified in preferring to place reliance on the entries in
the Inam Register (Exs. B-1, B-2, B-4 and B-5) as /conpared
to Ex.A-4 and Ex. A-6 which are docunents executed by the
nmenbers of the appellant’s famly and Ex. A-9, the register
prepared by Turanga Rao, The father of the appellant after
his appointment as a trustee under the 1927 Act. Laying
stress on the inportance of the entries in the -Inam
Regi sters, the Judicial Commttee of the Privy Council, in
Arunachal |l am Chetty v. Venkatachal al pat hi Gur uswani gal ,
(1919) 46 1.A. 204, has observed:
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"It is true that this making of this Register was
for the ultimte purpose of determning whether or

not the lands were tax free . But it nust not be
forgotten that the preparation of t he I nam
Regi st er was great act of state, and its

preparation and contents were the subject of much
consi deration wunder elaborately detailed reports
and mnutes. it is to be renenbered that the  Ilnam
Conmi ssioner through their officials made inquiry
on the spot, heard evidence and exam ned docunents,
and with regard to each individual property the
Covernment was put in possession not only of the
conclusion come to as to whether the |land was tax
free, out of a statenent of the history and
tenure of the property itself."
(pp. 217-218)
It was held that they could not fail to attach "the
utnost i nportance, as part of the history of the property,
to the information set forth in the |Inam Register". These
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observation were reiterated by this Court in Nar ayan
Bhagwantrao Gosavi Balajiwala v. GCopal Vinayah Gosavi,
[1960] 1 SCR 773 at p. 780.

Shri Sitaram ah has placed reliance on the decision of
this Court in The Poohari Fakir Sadavarthy of Bondilipuram
V. The Comm ssioner, Hndu Religious and Charitable
Endownents, 1960 Suppl. (2) 276, wherein after referring to
the decision of the privy Council in Arunachellans case
(supra), it was observed

"The observati ons of the privy Counci | in
Arunachellanis case that in the absence of the
original grant the Inam Register is of great
evidentiary val ue, does not nean that the entry or
entries in any particular colum or colums be
accepted at their face value without giving due
consideration to- other matters recorded in the
entry itself." (p.291)

Inthe present case it cannot be said that there is an

anmbiguity in-the “entries in the Inam Registers. They
indicate that |lands attached to the suit tenple were
purchased by ~Yerami|li Venkata Kroostnama, the father of
Yerram | 1li Kaneswara Rao, and Yerramilli kameswara Rao was

i n possession as Dharam Karta or Manager and that the |[|ands
were entered
63
in the said Registers as property of the deity, namely, Sri
Anj aneya Swami and the Inam was "Devadayam' for t he
religious institution and was grantedto the tenple as |ong
as it was maintai ned properly. These entries relate to the
years 1860, 1869-70, 1901 ~and state that Yerram | |i
kameswar a Rao was t he manager of the suit tenple in these
years and the | ands were granted in Inamfor the maintenance
of the tenple.
Apart fromthe aforesai d docunentary evidence, there is

oral evidence of DW 1 to 4 DW1, Bachala Chandrayya, is a
Harijan residing in valu Thi mmpuram He has stated:

"Peopl e from Kondapal i (used to visit the tenple.

Settbalijas from nmy village used to visit the

templ e. Kurukuri Subbanna of Rayabhupal apat nam

for 3 years, got the pujas perforned in Karteeka

Masam in the suit tenple and also arranged
f easting. One Kittanestti Grangar aj u of
Peddapuram a Devangi by Community, presented eyes
to the idol".

On cross-exam nation, he has stated:
"Some people used to offer Nanmaskaram to GCod,
standi ng outside on the road, and some people used
to go inside the tenple. P.W1 used to |ock the
temple and keep the key in a niche and whoever
wanted to enter the tenple in the absence of P.W1,
used to open the tenple with the key “from the
ni che, and used to pay homage and go after locking
and keeping the key in the niche"

Simlarly, D W 2, Pithani Subbarao, who belongs to

Val u Thi mmapuram has st at ed:

"I ama Settibaliju. I amin the habit of visiting
t he temple along with others nenbers of ny
conmunity.--- Not only the people of my village,

but also the people of the neighbouring villages
visit the tenple".
On cross-exam nation, he has stated:
"When P.W 1 |leaves the tenmple, he | eaves the key
in the niche so that anybody that visits the
temple in his absence, may open
64




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 15

the lock with the key and break coconut and |lock it
again and go away".

D. W3, Kurukuri Subbanna of Village Raj abhaopal apat nam
has st at ed:

"On auspicious days, | used to get Abhishekam
performed by the Archaka. For three vyears, |
arranged Santarpana in Karteek Masamin the suit
t empl e"

On cross-exam nation, he has stated:

"l arranged Santarpana not only for ny workers but
also for villagers, and the persons bel onging to ny
village in the suit tenple”.

D.W 4, Duvva Raju of Village Anuru Kondapalli has
st at ed:

"While passing in front of the suit tenple, I and
other villagers offer homage to the God, and break
coconuts. It is not the exclusive temple of PW 1
and it is open to all".

On cross-exam nation, he has stated:

"I used to go to the tenple at 10.00 A M There
used to be none by that time. Sonetines it used to
be |ocked, and sonetinmes it used to be kept open
The keys to be kept in the niche".

It is no doubt truethat "the mere fact that the public
is allowed to visit a tenple or thakurdwara cannot
necessarily indicate that the trust is public as opposed to
private" (Babu Bhagwan Gr v. Gr Har Saroon, (1939) 67 IA
1. But, as pointed out by this Court, in Deoki Nandan v.
Murlidhar, (supra), if the endowrent was in favour of the

i dol itself "proof ~of user - by the public wi t hout
i nterference woul d be cogent evidence that dedi cation was in
favour of the public". The entries inthe Inam Registers

mentioned above (Exs. B-1, B-2, B-4 and B-5) indicate that
the dedication in the present case was in favour of the ido
(Sri Anaj aneya Swami).

VWi | e considering the questionwhether the suit tenple
is a public tenple or a private tenple, it cannot be ignored
that the suit tenple falls
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in the areas which was fornmerly part of Madras Presidency.
In the greater part of the Madras Presidency, where private
tenmples are practically unknown, the presunption is that
tenmples and their endownents formpublic religious trusts:
Exception is that tenples and their endownents form public
religious trusts. Exception is made in respect of Ml abar
where the large tarwads often established private tenples
for their own use and there is no presunption one way or the
ot her. Mundancheri Koman v. Achutan Nair & Ors,. 61 I.A
405 at p.408. In T.V. Mhalinga Iyer v. The State of Madras
& Anr., AR 1980 SC 2036, It has been observed that so far
Tami | Nadu is concerned there is initial presunption that a
temple is a public one, it being up to the party who clains
that it is a private tenple, to establish that fact
affirmatively and this initial presunption nust be rebutted
by clinching testinony and the crucial questionis as to
whet her the public worship in the tenple as of right. In
the instant case, we find that the said presunption, instead
of being rebutted by the appellant, is reinforced by the
entries in the Inam Registers as well as by the ora
evidence of DW 1 to 4 with regard to public having free
access to the suit tenple for the purpose of worshipping the
deity.

As pointed out by this Court in Narayan Bhagwantrao
Cosavi Bal ajiwale’s case (supra), the finding that the suit
tenmple is a public tenple and not a private one is a finding
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of fact. In the instant case, the trial court as well as
the Hgh Court have found that suit tenple is a public
temple. The said finding is not open to further scrutiny by
this Court unless it suffers froman error of law. W have
exam ned the contentions urged by Shri Sitaram ah to assai
this finding but we do not find any nmerit in the same. Ve,
therefore, wuphold the finding recorded by the H gh Court
that the suit tenple is a public tenple and not a private
one and that the appellant has failed to establish his case
that he is a hereditary trustee of the sane.

Shri Sitaram ah has urged that even if the suit tenple
is held to be a public tenple, the appellant has acquired
title over the suit |lands by prescription inasmuch as after
the death of his father, Jamm Turanga Rao in 1946 he has
been in possession of the suit property in his ow right and
that O S.No. 108/ 70 was filed only in 1968, long after the
expiry of the prescribed period of limtation. Shri
Sitaramiah has conceded that plea of Ilimtation was not
rai sed by the appellant at any stage earlier but he argued
that in view of the express provision contained in Section 3
of the Limtation Act,1963 it is pernmissible for the
appel l ant to raise the plea
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before this Court i'n these appeals and in this context he
pl aced reliance on/the decision of the Privy Council in Raja
Har Narain singh v. Chaudhrian Bhagwant” Kaur & Anr., 18 IA
55 and decision of the Calcutta H gh Court in Troyl okya Nath
Bose v. Jyoti Prakash Nandi (1903) 1LR 30 Cal 761. In
support of his submission that rights can be ‘acquired in
property of a religious and charitable trust by adverse
possession Shri Sitaram ah has place reliance  on the
decisions of the privy council in Balwant~ Rao  Bi shwant
Chandra Chor v. Purun Mal Chaubey, 10 1A 90, Anbal avana
Pandara Sanni dhi v. Meenakshi Sunderaswaral Devastanam (by
its nmanager ) & ors., 47 1A 191, Lala Hem Chand v. Lala
Pearey Lal & Os., AIR 1942 PC 64 and the decision of this
Court in Sri Srangadevar Peria Matam & Anr. v. Ramaswam
CGounder (Dead) by Legal Representatives, [1966] 1 SCR 908.
Shri Nanbi ar, The | earned counsel for the respondent has, on
the other hand, subnitted that since the appellant obtained
possessi on over the suit properties as the | ega
representative of Turanga Rao, who was the trustee, the  bar
of Limtation would not apply in view of section 10 of the
[imtation Act, 1963. In our opinion, the objection wth
regard to the bar of limtation was rightly not  raised by
the appellant before the lower courts in view of the
provisions contained in s. 94 of the 1951 Act andin s. 103
of the 1966 Act. S.94 of the 1951 Act provided as under

"Nothing contained in any law of Ilimtation for
the tinme being in force shall be deened to vest in
any person the property or funds of any “religious
institution which had not vested in such person or
his predecessor-in-title before the comencenent of
this Act."

S. 103 of the 1966 Act reads us under

"Not hing contained in any law of limtation for the
time being in force shall be deened to vest in any
person the property of funds of any charitable or
religious institution or endownent which had not
vested in such person or his predecessor-in-title
before the 30th Septenber, 1951 in the Andhra area
of the State and on the date of conmmencenent of
this Act in the remaining areas of this State".

The suit tenple falls in the Andhra area of the State
of Andhra Pradesh and in view of s. 103, the relevant date
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for considering whether a right has been acquired by
prescription is Septenber 30, 1951. In order
67

to succeed the appellant would have to establish that he had
acquired the right to over the suit properties by
prescription before Septenber 30, 1951. Shri  Sitaram ah
does not dispute that possession of Jamm Turanga Rao,
father of the appellant, was not adverse to the trust in
view of the having been appointed as the Trustee in 1936.
Adverse possession on behalf of the appellant has been
clained after the death of his father in 1946. Even if it
be assuned that the possession of the appellant was adverse
ever since 1946, it cannot be said that he had acquired his
title over the suit properties by adverse possession before
Septenber 30, 1951. Inthis wview of the matter, it cannot
be held that the appellant has acquired title over the suit
properties by adverse possession. In these circumstances,
we do not consider it necessary to go into the question
whet her in view of section 10 of the Limtation Act the
appel | ant. _cannot- claimtil e by adverse possession since he
obt ai ned possession of the suit property as the |ega
representative of Jamm Turanga Rao who was in possession of
the suit property as Trustee.

Shri Sitaram ah has lastly contended that Ex. A-4 shows
that after neeting 'the expenses for the upkeep of the deity,
the income fromthe suit property was to be used for the
benefit of his fanmly which nmeans that there was only a
partial dedication of the property in favour of the deity.
The submission of Shri Sitaramiah'is that in view of the
fact that the dedication was only partial, the property
retained its original private and secul ar character and that
there was only a charge on the common obligation used as
part of the income for the upkeep of the deity and
therefore, the said property attached to the tenple cannot
be regarded as the trust property. Reliance has been placed
on the decision of this Court in S. -ShanmugamPillai & Os.
v. K ShanmugamPillai & Os., [1973] 1 SCR 570, at p. 582-
83. Since we have not accepted the case set wup by the
appel l ant on the basis of the aforesaid docunent™ and have
found that in view of the entries inthe Inam Registers,
there was conpl ete dedication of the property to the deity,
it cannot be held that there was only a partial dedication
on the suit property and the property continued to retain
its private and secul ar character.

In the result, the appeals fail and ~are ~accordingly
di sm ssed with costs.

T.N A Appeal di sm ssed
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