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C. K THAKKER, J.

1. Both these appeals are filed by the
State of Del hi agai nst judgnent and order
passed by the Hi gh Court of Delhi in Crimna
Appeal Nos. 111 and 47 of 1999. By the said
order, the High Court confirned an order of
conviction recorded by the Additional Sessions
Judge, Del hi in Sessions Case No. 98 of 1996
dated Cctober 14/ Cctober 21, 1998, but
restricted the sentence to the period al ready
under gone by the convict.

2. Short facts of the case are that D dar
Singh, Circle Inspector along with Constable
Ram Karan was on patrolling duty on Septenber
07, 1996. At about 8.15 p.m, they reached
near car parking at old Lajpat Rai Market.
There they received secret information that two
persons aged about 35-40 years were likely to
cone fromthe side of Bagichi Angoori Bagh and
they were possessing jute bags containi ng poppy
straw powder. They would catch a bus going to
Punjab. On receipt of such information, Sl

Di dar Singh organized a raid party along with
police officials and 4/5 persons from genera
public. At about 8.35 p.m, two persons were
apprehended. Both of themwere carrying two
jute bags on their heads. On inquiry, one of
the accused disclosed his name as Jitti and the
ot her gave his nane as Vai shnu Dass, resident
of District Hoshiarpur in Punjab. The secret
information was then disclosed to both of them
and they were given option to be searched in
presence of Gazetted O ficer or Magistrate.
They, however, declined the offer. Thereafter
the search was carried out. From accused Jitti,
22 Kgs. of poppy straw powder was found whereas
fromother jute bag 23 Kgs. of poppy straw
powder was recovered. Thus in all, 45 Kgs of
poppy straw powder was found. Sanples were
taken from each jute bag and placed in two
bags. The remai ni ng poppy straw powder was kept
in the same jute bags again. Usual seals were
af fi xed. Sanples were then sent to Centra
Forensi ¢ Sci ence Laboratory. The result

di scl osed that sanples were found to contain
poppy straw powder.
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3. After usual investigation, charges
were franmed agai nst the accused under Section
18 of the Narcotics Drugs and Psychotropic
Subst ances Act, 1985 (hereinafter referred to
as \ 021t he Act\022). The accused pl eaded not guilty
to the charges | evelled agai nst himand cl ai med
to be tried
4, The Additional Sessions Judge, Delh
after examining the evidence of w tnesses
produced by the prosecution, by an order of
convi ction recorded on Cctober 14, 1998 hel d
that it was proved beyond reasonabl e doubt that
the accused was guilty of an offence puni shabl e
under Section 18 of the Act. The accused was
thereafter heard on the quantum of sentence and
finally on Cctober 21, 1998 the Court inposed
puni shment on the convict. The operative part
of the order reads thus;

\ 023The convict has been convicted
under Section 18 of the NDPS Act. The
of fence under Section 18 of the NDPS
Act is punishable w th rigorous
puni shment for a termwhich shall not
be I ess than 10 years and shall al so
be liable to fine which shall not be
| ess than Rs. 1l | akh. /As per the
provi sions of Section 18 of the NDPS
Act, the mninmum sentence is 10 years
Rl and fine of Rs.1 |akh. The Court
has no discretion in the matter. Hence
the convict is sentenced with-Rl for
10 years and to pay a fine of Rs.1
[ akh. In default of paynent of fine to
undergo RI for 2 years. File be
consi gned to record room 024.

5. Bei ng aggri eved by the order passed by
the trial Court, the accused preferred appeal s
before the Hi gh Court of Delhi. As observed by
the Hi gh Court, the counsel for the accused was
\021not in a position to challenge the order of
convi ction\ 022 and confined his argunents only on
the question of sentence. It was subnmtted

that the accused was found in possession of

45 Kgs of poppy husk/ powder. Relying on the

provi sions of Section 41 of the Act as anended

by the Narcotics Drugs and Psychotropic

Subst ances Act, 2001 [Act 9 of 2001], it was
submitted that as per the anended provision
conmercial quantity in respect of poppy husk

was 50 Kgs. The accused was found to be in
possessi on of 45 Kgs. It was, therefore,

submtted that when the quantity was not
\021commerci al quantity\ 022, rigorous inprisonnment
for ten years was not the m ni num puni shnment,

but the maxi mum puni shnent. It was only in
respect of conmercial quantity, the m ninmm
puni shment was for ten years. It was subnitted

that the accused had al ready undergone 5= years

in jail and he should be rel eased by passing an
appropriate order that the sentence undergone

by himwas sufficient.

6. Though it was contended by the | earned
counsel for the State that the said provision

(Section 41 as anmended by Act 9 of 2001) would
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not apply to cases pending in appeals, the High
Court held that a view was taken in G nni Devi
v. State, that the amendnment would al so apply
to cases pending in appeal. Accordingly, the
Court partly allowed the appeal, confirnmed the
convi ction but reduced the sentence of

i mprisonment of the accused to inprisonnent

al ready undergone and directed to set him at
liberty forthwith if not wanted in any other
case. The accused was, therefore, set at
liberty pursuant to the above order of the High
Court.

7. Bei ng aggri eved by the order passed by
the H gh Court, the State approached this

Court.

8 On March 3, 2003, when the matter was

pl aced for adm ssion hearing, it was found that
there was del ay of 209 days in filing the
speci al |leave petition in this Court. Notice
was, therefore, issued for condonation of delay
as al so on special |eave petitions. Interim
stay of the operation of the judgnment was al so
granted and bail abl e warrants were issued.
Since the warrants were not served, non-
bai | abl e warrants were i ssued on July 7, 2003.
Direction was al so issued to the Conmi ssi oner
of Police, Delhi to execute them On Septenber
8, 2003, when the matter cane up before this
Court, it was noted by the Court that though
non-bail abl e warrants were issued, they could
not be executed. No report of the Conm ssioner
of Police in regard to the steps taken was
filed. A direction was, therefore, issued to
the Conmi ssioner of Police, Delhi to file
report within two days as to conpliance of
earlier order. Actions were thereafter taken
to locate the respondent and finally warrants
were executed. On Septenber 26, 2003, del ay was
condoned, |eave was granted. Since the
respondent was arrested, meanwhile, he was
ordered to be released on bail on his

furni shing self bond of Rs.1,00,000/- (rupees
one lakh) with two sureties each for the |ike
amount to the satisfaction of the trial Court.
It appears that the respondent could not
furni sh surety as per the order of this Court
and therefore could not be rel eased on bail. A
prayer was, therefore, nmade on his behalf to
hear the matter finally.

9. We have heard the | earned counsel for
the parties.
10. It was submitted by the | earned

counsel for the State that the H gh Court was

not right in applying Section 41 of the Act as
amended in 2001 to the present case. It was

urged that proviso to sub-section (1) of

Section 41 is explicitly clear and expressly
states that \023it will not apply to cases pending
in appeal\024. Section 41, as anended by Act 9 of
2001 reads thus;

\02341. Application of this Act to

pendi ng cases.-(1) Notw thstanding

anyt hi ng contai ned in sub-section (2)

of section 1, all cases pending before

the courts or under investigation at
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the comrencenent of this Act shall be
di sposed of in accordance with the
provi sions of the principal Act as
amended by this Act and accordingly,
any person found guilty of any offence
puni shabl e under the principal Act, as
it stood i medi ately before such
comencenent, shall be liable for a
puni shment which is | esser than the
puni shrent for which he is otherw se
liable at the date of the comm ssion
of such of fence

Provided that nothing in this section
shal |l apply to cases pending in
appeal

(2) For the renoval of doubts, it is
hereby decl ared that no act or

om ssion on the part of any person
shal | be puni shabl e as an of fence

whi ch woul d-not have been so

puni shable if this Act has not come
into force\024.

11. He, therefore, submtted that the
appeal deserves to be al l'owed.
12. Lear ned am cus curiae for the

respondent - accused subnmitted that the High
Court was right in passing the inmpugned order.
The High Court had also taken a simlar viewin
ot her cases. It was alternatively urged that on
the facts and in the circunstances of the case,
the respondent had undergone about ten years of
ri gorous inprisonment. Therefore, the appea

may be di sposed of |eaving the question open.
13. We have given our anxi ous

consi deration to the contentions raised by the
parties. Fromthe record, however, it appears
that the incident took place on Septenber 7,
1996 and on the sane day, the respondent was
arrested. It is stated by the respondent in
Crimnal M scell aneous Petition Nos. 10614-
10615 of 2007 filed in this Court with the
affidavit that he was in jail from Septenber 7,
1996 fromthe day he was arrested till the
final order was passed by the Hi gh Court of
Del hi on April 2, 2002. Thus, he was in jai

for nmore than 5= years. The said fact is also
noted by the Hi gh Court while disposing the
appeal. It was further stated in the affidavit
that after the special |eave petition was filed
by the State in this Court, he was again
arrested. Fromthe two affidavits filed by V.
Renganat han, Deputy Conmi ssi oner of Police
(Headquarters), |.P. Estate, New Del hi dated
Sept ember 10, 2003 and Septenber 24, 2003, it
appears that the respondent was arrested on
Sept enber 23, 2003. This Court, no doubt,
passed an order releasing himon bail. In view
of the fact, however, that the respondent could
not comply with the conditions of bail, he was
not rel eased on bail and till today, he is in
jail. Thus he is in jail since about ten years.
14. Taking into account the totality of
facts and circunstances and factual scenario,
nanely, that the respondent-accused is in jai
since \021labout\ 022 ten years, the H gh Court partly
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al l owed his appeal and ordered to release him
the present appeal challenging the said
decision is filed by the State, the respondent
could not be released on bail as he was unabl e
to furnish sureties, in our opinion, ends of
justice would be nmet if wthout expressing
final opinion on the question of |aw raised

bef ore us, we dispose of the appeal s observing
that since the respondent had undergone
sentence of \02lal nost ten years\022, he should be
set at liberty unless he is required in any

ot her offence. As and when the question raised
in these appeals will conme up for consideration

in an appropriate case, it will be decided on
its own nerits.
15. In view of the order passed above, the

appeal s as well as Crimnal Mscell aneous
Petition Nos. 10614-10615 of 2007 stand
di sposed of.




