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PETI TI ONER
K. BASAVARAJAPPA

Vs.
RESPONDENT:
TAX RECOVERY COWM SSI ONER, BANGALORE AND OTHERS
DATE OF JUDGVENT: 11/10/ 1996
BENCH

A.S. ANAND, S.B. MAJMUDAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. B. Maj nudar, J.

Leave granted in these Special Leave Petitions.

By consent of |earned advocates of contesting parties
the appeals were heard finally and are being di sposed of by
this judgment.

A short question falls for our consideration in these
two appeals arising out of a common judgnment or Division
bench of the Karnataka Hi gh Court in Wit Appeal No 293 of
1991 connected with Wit Appeal No.721 of 1991 the question
is whether the conmon appellant in these appeals  who was
original petitioner no.2 in these Special Leave Petitions
had any |locus standi to prefer an application under Rule 60
of the Second Schedule to the Income Tax Act, 1961 for
setting aside the sale of imovable property of the
defaul ter income tax assessee fromwhom he is -alleged to
have agreed to purchase the said property and which property
was sold in auction by the Incone Tax Departnent in
execution of Certificate of Recovery of |ncone Tax issued
agai nst the defaulter, owner of the property.

In order to answer this question the backdrop facts may
be noted at the outset. One Y.S. Devendra Murthy who was the
owner of the property auctioned by the i ncone Tax Depart nent
had comm tted default in paynent of incone tax dues assessed
against him for the relevant assessnent years. The Tax
Recovery Officer under the Income Tex Act issued notice to
himon 3rd September 1973 as per Rule 2 of the Second
Schedule to the Income Tax Act which deals with Procedure
for Recovery of Tax. The said defaulter Shri Y.S, Devendra
Murthy entered into an agreenment dated 20th Novenber 1982
with the common appellant to sell his property being
agricultural land being Survey No.20 and part O Survey
no.21 for Rs.2,80,000/- and received an advance of Rs
1.62,000/-. The Sale deed was to be executed by said shri
Y. S. Devendra Murthy within eight months which tine limt was
further extended by five nonths. The appellant filed a quit
for specific performance of the Agreenent to sell on 2nd
January 1984 alleging that said Shri Y.S. Devendra nurthy
had failed to execute the sale deed pursuant to the
agreement. Earlier an ex parte decree was passed in the said
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decree was set aside and the proceedings remai ned pending.
In the neantinme by an order dated aforesaid properties to
Y.S. Devendra Murthy and thereafter proclamation of sale was
i ssued for putting the tax dues of the defaulter. the Tax
recovery officer brought the said attached properties to
sale on 14th march 1988. The third respondent herein was
the successful bidder at the said auction and he becanme
auction purchaser of these properties. thereafter on 12th
April 1988, that is, within thirty days fromthe date of
the auction sale the appellant filed an application under
Rul e 60 of the Second Schedule to the Income Tax Act. To the
sai d application was annexed a letter fromthe general power
of attorney holder of the defaulter Shri Y. S. Devendra
Murthy authorising himto deposit the anount of tax arrears.
The appellant along with the said application sought to
deposit the interest and -solatiumat the rate of 5%wth
costs. The appellant also deposited Rs.3,42,322/- being the
arrears of tax with interest and solatiumwth costs with
the tax recovery ~officer on the sanme day, that is 12th
April 1988 He accordingly prayed for setting aside the
auction sale. ~The tax Recovery officer by his order dated
20th April 1988 rejected by the conm ssioner of |ncone Tax,
Karnataka |1, Bangalore to  confirmthe auction sale he had
confirmed the auction sale he had confirmed the auction sale
and hence the appellant carried the matter in appeal before
the Tax Recovery conm ssioner who rejected the said appea
and passed order dated 13th June 1988. At that stage the
appel | ant al ong with the general power of attorney hol der of
Y.S. Devendra Mirthy, named Shri~ Y.S. Surender filed a wit
petition in the Karnataka H gh Court challenging the orders
of the Tax Recovery O ficer and Tax Recovery Conmi ssioner

A learned single Judge of the High Court by his order dated
14t h Decenber 1990 allowed the wit petition and quashed the
orders dated 20th April 1988 passed by Tax Recovery O ficer
and dated 13th June 1988 passed by Tax Recovery
Conmi ssi oner. The | earned Single Judge held that the
application noved by the appellant was nmintainable under
Rule 60 and as he had in the neantime wthdrawn the
deposi ted amount he permtted the general Power of Attorney
hol der of Y.S. Devendra Mirthy to make deposit within the
weeks and directed the Tax Recovery Oficer to deal with the
matter in accordance with |aw An amount of Rs. 4,45, 783/-
was accordingly deposited with the Tax Recovery Oficer. The
aforesaid order of the learned Single Judge was chal |l enged
by the Tax Recovery Conm ssioner. Karnataka |1., Bangal ore
and Tax Recovery Oficer by way of Wit “Appeal No.293 of
1991 while respondent no. 3 preferred Wit Appeal No. 72l of
1991 against the very judgnent and order of « the |earned
Single Judge as by the said order of the learned Single
Judge the auction sale in favour of respondent no.3 was
liable to be set aside if the remanded proceedings under
Rul e by were successful. Both these wit appeals were heard
together by a Division Bench of the Karnataka Hi gh Court
consi sting of S.P. Bharucha, CJ (as he then was) and Justice
Shivraj Patil. The Division Bench of the H gh Court came to
the conclusion that the appellant‘s application under Rule
60 was not maintainable and he had no |l ocus standi to file
such an application. Consequently the wit appeals were
allowed and the wit petition was dism ssed with the result
that the order of the Tax Recovery O ficer dated 20th Apri
1988 and the further order of the Tax Recovery Conmi ssi oner
dated 13th June 1988 cane to be confirned. Aggrieved by the
comon order of the Division Bench of the high Court in the
aforesaid two wit appeals two Special Leave petitions were
nmoved in this Court initially by two petitioners. The first
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petitioner was VY.S. Surendra, the general Power of Attorney
hol der of the defaulter and the present appellant was
petitioner no.2. But during the proceedings at notice stage
the original petitioner no.1l, the Power of Attorney hol der
of the defaulter , Y.S. Surendra withdrew fromcontest with
the result that original petitioner no.2 remained the
solitary petitioner in both the S.L.Ps and has now pursued

the present two appeals as the sole appellant.

Learned senior counsel, Shri P P. Rao, for the
appel l ant submitted that the Division Bench of the High
Court arred in taking the view that the appellant's

application under Rule 60 of Second Schedule to the Income
Tax Act was not nmmintainable. That his application was
backed up by the authority letter entitling himto deposit
the tax amount on behal f of the defaulter and that authority
letter was duly signed by the Power of Attorney hol der of
the defaulter and that —application was noved within thirty
days of the auction -sale. It was, therefore, perfectly
mai ntainable and it was too mich to contend that the
def aul ter. cannot be the anpunt deposited through anyone nuch
| ess through the appellant who had interest in the property
ad his suit for specific perfornmance was not only pending on
the date of the auction sale but had got decreed by consent
on the very next day of moving such application. Shri P.P.
Rao submitted that the application was noved on 12th Apri
1986 and the suit in favour of the appellant was decreed by
consent of parties on the day on which the Tax Recovery
Oficer rejected the appellant‘s application he was already
having the full title in this -property as  successor-in-
interest of the defaulter. It was vehenently submtted that
even assuming it is held that the defaulter ~through his
Power of Attorney hol der had not filed a separate
application under Rule 60 and had nerely supported the
application of the appellant even then as per the said Rule
the appellant had sufficient~ locus standi as he was
interested in the property which was subject-matter of the
auction sale and that Revenue was only concerned with its
tax dues. Once the deposit fully nmet the said claimof the
Revenue it could not insist on such a technicality that the
appel l ant‘s application was not rmaintainable the auction
purchaser respondent no.3 who did not get any better right
by the auction in his favour which was liable to be set
asi de on paynent of tax within thirty days of the auction by
the defaulter or by any of his agents. In support of this
contention strong reliance of the Kerala Hi gh Court in the
case of H Rajgopal v. Secretary state Transport Authority,
Trivandrum and others (1978) 115 |I.T. R 364.

On the other hand |earned counsel for the Revenue as
wel |l as |earned senior counsel Shri Salve for respondent no
3 auction purchaser vehenently contended that the D vision
Bench of the Hgh Court was perfectly justifiediin taking
the View that appellants application was not naintai nable
under Rule 60 of the Rules as his alleged agreenent to
purchase the property was avoid from the inception as the
sai d agreenent dated 20th Novenber 1982 few in the face of
statutory prohibition engrafted by Rule 16 sub-rule (1) of
the Rules in the Second Schedule of the Income Tax Act. It
was also submitted that once the defaulter’s property was
attached on 11th February 1988 as per Rule 51 of the Rules
the attachment related back to the date of service of
notice, that is, 3rd Septenber 1973 and, therefore, the
agreenment itself becane void. In any case according to Shr
Salve the application noved by the appellant could not have
been entertained and was rightly rejected by the Tax
authorities as because of such an agreenment which was
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violative of provisions of Rule 16 sub-rule (1) and Rule 51
read with Rule 48 the appellant could not be said to be a
person having any legal interest in the property put to
auction. That such an interest nust be of a person who had
required some legal right or interest in the property prior
to the issuance of notice under Rule 2 of the Second
Schedul e and woul d not cover a person whose transaction with
the defaulter was within the sweep of the prohibition of
Rule 16 sub-rule (1) and Rule 51 read with Rule 48 of the
Rules. In Rejoinder |earned senior counsel Shri Rao for the
appel l ant submitted that the application noved by the
appel l ant could not be said to be by an unauthorised person
or a stranger to the property as he was having sufficient
legal interest in the property and his agreenent was not
void at initio but was subject of the superior right of
recovery of the tax by the Revenue and once that was assured
by the appellant by depositing the entire amunt wth
interest and costs the Revenue could not contend that it
woul d still insist-on going ahead with the auction and
getting it confirmed. That the appellant had noved
application under Rule 60 within the permssible lint of
thirty days fromthe date of auction.

In the light of the aforesaid rival contentions we now
proceed to deal with the question posed for our
consideration. Rule 60 of the Rules in the Second Schedul e
to the I ncome Tax Act’ reads as under

"60 (1) Where inmmvable property

has been sold in execution of  a

certificate, the defaulter, or any

person whose interests are affected

by the sale nay at any tine within

thirty days fromthe date of the

sale, apply to the Tax Recovery

Oficer to set aside the sale, on

hi s depositing-

(a) the amount specified in- the

proclamation of sale as that for

the recovery of which the sale was

ordered. with interest thereon at

the rate of fifteen per cent - per

annum cal cul ated fromthe date of

the proclamation of sale to the

dat e when the deposit is nade; and

(b) for paynent to the purchaser

as penalty, a sumequal to five per

cent of the purchase noney, but not

| ess than one rupee.

(2) \Were a person makes an

application under rule 61 for

setting aside the sale of his

i movabl e property, he shall not,

unl ess he wi t hdr aws t hat

application, be entitled to nmake or

prosecute an application under this

rule.”

It is no doubt true that original defaulter Shri Y.S.
Devendra Murthy whose property was put to auction had
sufficient locus standing to nobve an application under Rule
60 within thirty days of the sale far getting it set aside
on his depositing the requisite amount as |aid down by the
said provision and his general Power of Attorney holder
could also legitimately contend that he had | ocus standi to
nove such an application on behalf of the defaulter. However
for reasons best known to himhe had not done so. It is not
the case of the appellant that Shri Y.S. Devendra Murthy or
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his Power of Attorney holder Shri Y.S. Surendra had noved
such an application. On the contrary his consistent case is
that he hinself had noved such an application but he was
supported by the authority given by the Power of Attorney
hol der of Y.S. Devendra Murthy to deposit the anmount of tax
arrears, Shri P.P. Rao, learned senior counsel for the
appel l ant was right when he contended that once an
appropriate application is noved by the defaulter or his
Power of Attorney hol der under Rule 60, the further question
as to fromwhi ch source he gets noney for being deposited or
through whom be gets the noney deposited would pale into
insignificance and that even a peon of the defaulter can
also carry out the mnisterial act of actually depositing
the noney on his behal f. But unfortunately for the appell ant
such is not the case here. Wen we run to the application
dated 12th April 1988 noved by the appellant under Rule 60
it becones at once <clear that. it was not the defaulter or
hi s Power of Attorney hol der who was moving this application
but it was only the appellant who was arned wth an
agreenment . to purchase the property put to auction who was
novi ng this application and the noneys were being deposited
by him on his own behalf and for which action he had got
authority from the  Power of Attorney holder of the
defaulter. The foll owwng pertinent recitals in the
application nake this position clear:

"I am the prospective purchaser of

t he properties beari ng Nos.

20/1,2,3 and 21. si tuat ed at

Byaderahal |i village, Viswaneedam

Post, Bangal ore-560 091, and Y.S.

Devendra Mirthy has executed an

agreenment in this behalf agreeing

to sell the properties. | have

filed t he sui t for specific

per formance of the contract to

enforce the said agreenent in QS

No. 5/ 1984 on the file of the

Additional Civil Judge, Bangal ore.

| have paid the anmount also in

advance. In the neantine, your

Hon' bl e Authority was pleased to

hold auction on 14. 3. 1988 in

respect of arrears due in respect

of Sri Y.S. Devendra Murthy. Stil

there is time to pay the ampunt by

the said Y.S. Devendra Murthy. As |

am having right and interest over

the property t hat has been

auctioned. I amready and wlling
to pay the anpbunt in full. To this
effect. Sri Y.S. Surendra the

brother and the Power of Attorney
Hol der of Sri Y.S. Devendra Murthy

has authori sed in to pay the
ampbunt. The sai d aut hori sati on
letter is encl osed herew t h.
Accordingly, | amprepared to pay

the anount t hat your Hon' bl e

Authority is entitled to recover

from Y.S Devendra nurthy. The

amount detail ed bel ow may ki ndly be

accepted and the sale may kindly be

set aside.”

In the prayer clause of the said application it has
been stated that above application is filed under Rule 60 of
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Schedule Il of Income Tax Act, 1961 and the sale be set
aside by accepting the amount deposited by him It is of
course. true as contended by | earned senior counsel Shri Rao
for the appellant that along with this application he al so
annexed the authority letter given to himby the Power of
Attorney holder of the defaulter. He invited our attention
to the said letter annexed to the appellant’s application
under Rule 60. The said letter is addressed to the |ncone
Tax Conmi ssioner by the Power of Attorney holder of the
defaulter Shri Y.S. Devendra Murthy. by the said letter the
Power of Attorney holder has inforned the Income Tax
Conmi ssi oner that he was prepared to pay the anount that was
due to his brother as his Power of Attorney holder and in
this behal f he had authorised K Basavarajappa, plaintiff in
Oiginal Suit No.5 of 1984 0on the file of Additional G vi

Judge Bangal ore (the appellant herein), to pay the anmpunt.
Now it becomes clear that this letter addressed to the
I ncome Tax Comm ssioner, Third Circle. Bangal ore, could by
no stretch of i maginati on be considered to be an application
under Rul'e 60, nmoved by the defaulter or his Power of
Attorney holder Shri Y.S.~ Surendra-as such an application
has to be nmoved before the Tax Recovery Oficer who has
conducted the auction sale with the prayer to get it set
aside. That letter i's nerely an intimation to the |Incone Tax
Conmi ssi oner that he had authorised the appellant, plaintiff
of the suit, to make paynment on behalf of his defaulter
brother. Such a letter. therefore. could not constitute an
appropriate application under Rule 60 by the defaulter or
his Power of Attorney holder for ~getting the section sale
set aside. So for as the appellant is concerned he no doubt
noved that application under  Rule 60. But his application
was noved on the basis that he was already filed a civi

suit for specific performance of his agreenment to purchase
the suit property which was subject nmatter of auction. Thus
he was putting forward his own claim as prospective
purchaser of the property. On the date of the application he
was not arned with any decree granting specific perfornmance
of the agreenent. We also find considerable substance in the
submi ssion of Shri Salve |earned senior counsel for the
auction purchaser that when equities-are to be balanced
between the two rival claimants, namely, the prospective
purchaser of the auctioned property under —an agreenment to
set on take one hand and the auction purchaser who had
purchased the property in the tax recovery proceedi ngs on
the other, it has to be seen further the appellant could
claimany legal interest and even a preferential interest in
the property which would entitle himto get the auction sale
set aside. 1In this connection Rule 16(2) on  which strong
reliance was placed by Shri Salve, is found clearly to have
hit the said agreenent in favour of the appellant. To
recapitulate, notice wunder Rule 2 of the Second Schedul e of
the Income Tax Act was issued to the defaulter '‘on and
Septenmber 1973. It nay be that the attachnent m ght have
taken place years afterwards but on 20th Novenber 1982 when
the defaulter agreed to sell off his property to  be
appel l ant he totally bypassed the requirenent of Rule 16(2)
which lays down that where a notice has be served on the
defaulter under Rule 2 the defaulter or his representative-
in-interest shall not be competent to nortgage. charge,
| ease or otherwise deal wth any property belonging to him
except with the perm ssion of the Tax Recovery O ficer, nor
shall any «civil <court issue any process against such
property in execution of a decree for the paynent of noney.
By entering into such an agreenent to sell his property the
defaulter had clearly conmitted breach of Rule 16 and had
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bypassed the procedure laid down therein for getting
perm ssion of the Tax Recovery Oficer. In this connection
Shri P.P. Rao, |earned senior counsel for the appellant was
ri ght when he contended that such dealing with the property
by the defaulter was not absolutely prohibited but it was
subject to the perm ssion of the Tax Recovery O ficer while
under sub-rule (2) of Rule 16 once attachment has been made
under this sub-rule any private transfer or delivery of the
property attached or any interest therein and any paynent to
the default of any debt, dividend or other npbneys contrary
to such attachnment, shall be void as against all clains
enforceabl e under the attachnment. However this does not
inmprove the situation for. the appellant for the sinmple
reason that once attachnent was |evied on 11th February 1988
by virtue of Rule 51 it related back to the date of the
notice. that 1is, 3rd Septenber 1973 and the appellant’s
agreenment was in between. It was contended by Shri P.P. Rao
relying on the judgment of the Kerala Hi gh Court in the case
of M |Rajgopal (supra) that all that Revenue was concerned
with was " security of its dues and consequently even though
any transaction which was~ hit by the provisions of Rules
16(1) and (2) the parties to such transaction would have
sufficient interest to nove an application under Rule 60 for
setting aside the auction sale on offer to deposit full tax
dues. It is not possible to countenance this subm ssion. If
a party with open eyes bypasses the statutory requirenent of
Rule 16(1) and gets an agreenent to sell —-executed by the
defaulter, it cannot on the basis of such an agreenent claim
to get the auction sale of defaulter‘s property set aside by
depositing the anount after the property is put to auction
for recovering the tax dues-of the departrment. It would
amount to circunventing statutory provisions of rule 16(1)
and (2) read with Rule 51 and 48 of the Rules. It nust,
therefore, be held as rightly submitted by Shri Salve,
| earned senior counsel for respondent no.3 that the
appel l ant had no | ocus standi to nove the application dated

12th April 1988 for getting the auction sale set aside. It
is also to be noted that he had no legal interest in the
said property on the date of the application. /It is
axiomatic that mere agreement to sell creates no |ega

interest or right in the property which is the subject-
matter of the agreement. In this connection-a D vision Bench
of the Karnataka H gh Count in D.V. Satyanarayana & Ors. V.
Tax Recovery Oficer & Os. (1992) 197 |I.T.R 407 has taken
the view that a person who had obtained an agreenment to sel

which is hit by Rule 16 of the Second Schedule to the |ncome
Tax Act cannot make an application under Rule 61 for setting
aside the sale as a person holding interest in the property.
On the schene of the Rules aforesaid this view represents
the correct |legal position. On the sane analogy -such an
agreenment hol der cannot equally apply under Rule 60 in his
own right to get such auction sale set aside. The decision
of the | earned Senior Judge of the Kerala Hi gh court heavily
relied upon by learned senior counsel for the appellant is
of no assistance to himfor the sinple reason to in the case
The court was not concerned with any attachnent foll ow ng
the notice under Rule 2 of Schedule Il to the Income Tax
Act. The Court was concerned with the short question whether
the Tax Recovery O ficer could issue any notice to the
transferee from the defaulter who had received notice under
Rule 2 and whether such a Power few fromRule 16 sub-rule
(1). It is no doubt true that it has been observed that
there would be tine |ag between the service of notice and
attachment of property and such time lag was fairly |ong
since the Revenue mi ght take tine to ascertain the
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properties the defaulter is possessed of. And because of
Rule 51 any attachnment of immovable property is nmade
operative fromthe date of service upon the defaulter to pay
the arrears. The question in the present case is entirely
different. By nere agreenent to sell the appellant got no
interest in the property put to auction to enable himto
apply for setting aside such auction under Rule 60 and
especially when his transaction was hit by Rule 16(1) read
with Rules 51 and 48. Consequently he could not be said to
be having any legal interest to entitle himto nove such an
application. Consequently no fault could be found with the
decision of the Division Bench of the Hi gh Court rejecting
the entitlenent of the appellant to nove such an
application. It is, however, pertinent to note that though
originally the Power of “Attorney hol der of the defaulter was
also a party to these proceedings as petitioner no.l,
pendi ng these proceedings he had wthdrawmm from these
proceedi ngs and ~he has acquiesced in the order of the High
Court rejecting the appellant’s claimfor being entitled to
nove such —an application, The order of the Hi gh Court qua
the defaulter —and his Power of~ Attorney hol der has becone
final. Therefore, as on date the appellant is not supported
by the defaulter or his Power of Attorney holder either. He
has to swimor sink onhis own. Under these circunstances,
therefore, the appellant nmust be held 'to be devoid of any
| ocus standi for noving an application under Rule 60 of the
Rul es for setting aside this auction sales.

In the result these appeals fail and are dism ssed. In
the facts and circunstances of the case to there will be no
order as to costs.




