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PETI TI ONER
Ms. SITALPUR SUGAR WORKS LTD.

Vs.

RESPONDENT:
COW SSI ONER OF | NCOVE- TAX, BI HAR AND ORI SSA

DATE OF JUDGVENT:
10/ 04/ 1963

BENCH

ACT:

I ncome  Tax--Expenditure  incurred on dismantling a
factory at one place and setting it up at another--Capita
expenditure and not revenue expendi ture--Depreciation on
capital expenditure-Depreciation not allowed on anount
spent flor-acquiring an advantage--Indian |ncome-tax Act,
1922 (11 of 1922), s. 10 (2) (vi).

HEADNOTE:

The appellant, a conmpany nanufacturing sugar, shifted
its factory fromthe old site to a newsite-and incurred a
total expense of  Rs. 3,19,766/- ~on the dismantling of
bui |l dings and nmachinery, transporting machinery from the
original site to the newsite and refitting the sane there.

Hel d that the appellant was not entitled toa ‘deduction
of this expense for incone-tax purposes as an . expense
incurred for carrying on the concernor in earning. profit,
it was an expense incurred m effecting a per manent
i mpr ovenent in the profit-making -machinery and was,
therefore, an expenditure on capital account.

The expense was on capital ~account al so because it was
nmade, "not only once for all, but with a view to  bringing
into existence an asset or an. advantage for the enduring
benefit of a trade" wthin the dictumof Viscount Cave in
Atherton v. British Insulated and Hel sby Cabl es  Ltd. I'n
order that that dictummay apply it is not necessary that
by the expenditure a material asset or a permanent right in
the nature of capital should be acquired. There nay be an
expense incurred on capital account though not hing was
thereby added to the capital value of an asset.

Atherton v. British Insulated and Hel sby Cables Ltd. (1925)
10 T.C 155, Assam Bengal Cenent Co. Ltd. wv. The
Conmi ssioner of |Incone-tax, West Bengal, [1955] 1 S/C R
972, Ganite Supply Association Ltd. v Kitton, (1905) 5
T.C. 168 and Bean v. Doncaster Amal ganated Collieries Ltd.
(1945) 27 T.C. 296, referred to.

18

An expense would not be on revenue account sinply
because it was incurred to turn a losing concern into a
profitabl e one.

Though the expense incurred by the appellant was of a
capital nature, it was not entitled to any depreciation on
it under s.10 (2) (vi) of the Incone-tax Act because no
tangi bl e asset had been acquired by the expenditure which
can be said to have depreciated. Neither was the appell ant
entitled to depreciation under part V of the Formof Return
given in the Rules franed under the Act which dealt with a
claimfor depreciation and by colum 3 required a statenent
to be nade for "capital cxpenditure during the vyear for
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additions, alternations, inmprovenents and extensions," for
to be so entitled to deductions under this part there has to
be an inprovenent of the capital asset or increase in its
value and there is no evidence of any such inprovenent or
i ncrease. Further, no claimfor depreciation on inprovenent
to capital asset had been nude.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 350 of
1962.

Appeal by special leave fromthe judgnment and decree
dated Novenmber 30, 1960, of the Patna Hgh Court in
M scel | aneous Judi ci al Case No. 799 of 1958.

G S. Pathak and G G- Mathur, for the appellant.

N. D. Karkhanis and R N Sachthey, for the respondent.

1963, April 10. ~The Judgrment of the Court’ was delivered by
SARKAR' J. -- Thi's case does not seemto us to present any rea
difficulty. It arises out of a reference to the Hi gh Court
of Patna of two questions both of which were answered by the
High Court against. the assessee, the appellant in this
Court.

The appellant is. a conmpany manufacturing sugar. It
had its factory originally at a place called
19
Sital pur. That place was found to be -di sadvantageous for

the appellant’s business as sugar cane of good quality was
not available in sufficient quantity in the nei ghbourhood
and also as it suffered fromravages of flood. Wth a view
to inprove its business the appellant renoved its factory
from Sitalpur to another place called Garaul and in the
process of di smantling the building and machi nery,
transportation from Sitalpur to Garaul ‘and refitting the
machinery at the latter place, it incurred a total | expense

of Rs. 3,19,766/- in the year of account. In the assessnent
of its income-tax. it clainmed a deduction of these /expenses
as revenue expenses. That claim was rejected. The

questions referred concern these expenses.
The first question was this:
"Whether the expenditure of Rs. 3,
19, 766/ -i ncurred by the assessee m di smantling
and shifting the factory from Sital pur and
erecting the factory and fitting the machinery
at Garaul was expenditure of a capital  nature
and not revenue expenditure Wit hin t he
meani ng of section 10 (2) (xv) of the Income-
tax Act ?"
Considering the matter apart fromthe authorities, it seems
to us inpossible that the expenditure could be revenue
expenditure. It was clearly not incurred for the purpose of
carrying on the concern but it was incurred in setting up
the concern with a greater advantage for the trade than it
had m its.previous set up. The expenditure was . not.
recurred m caring any profit but only for putting its
factory, that is, its capital, in better shape so that it
m ght produce larger profits, when work.ed. It really .went
towards effecting a permanent inprovenent in the profit
maki ng machinery, that is, in the capital assets. It was,
t her ef or e, a capital expenditure and not a revenue
expendi t ure.
20
The case, furthernmore, is conpletely governed by
authorities. W think it conmes clearly within the well-
known dictum of Viscount Cave in Atherton v. British
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Insulated and Helshy Cables Ltd (1). That "when an

expenditure is nmade, not only once and for all, but with a
view to bringing into exi stence an asset or an advantage for
the enduring benefit of a trade, | think that there is very
good reason (in the absence of special ci rcumnst ances

leading to an opposite conclusion) for treating such an
expenditure as properly attributable not to revenue but to

capital". The test formulated by Viscount Cave has been
accepted by this Court: see Assam Bengal Cenent 6’ 0. Ltd. v.
The Commi ssioner of | ncone-tax West Bengal (2). Here the

expenditure produced an enduring advantage in the shape of
transfer to a better factory site, an advantage which
enabl ed the trade to prosper and an advantage that could be
expected to last for ever. It was an expense properly
attributable to capital under Viscount Cave'dictum

M. Pathak did not question the authority of the test
laid down in Atherton’ s case (1), but said that that test
had no application in the present case as it would not apply
unl ess by the expenditure a material asset or a covenant or
right in the nature of capital was acquired. W find
neither principle nor authority to support this contention
If an expenditure incurred, say for acquiring an additiona
plant, is capital expenditure, an expenditure incurred in
dismantling and refitting the existing plant at a better
site would be equally capital expenditure. They would both
be capital expenditure because both  were incurred for
i ncreasing the capacity of the profit nmaki ng machine to earn
profits and neither was incurred for earning the profits
thenselves. In principle, therefore, there is no reason to
make a distinction .as to the nature of the expense between
an expenditure incurred for acquiring material capita
(1) (1925) 10 T.C 155. 192, (2) [1955] 1 S.C R, 972,
21

asset or a legal right in the nature of capital @and an
expenditure incurred for acquiring any other advantage of
an enduring nature for the benefit of the trade. It is true
that it has been said, as M. Pathak pointed out, that the
advantage acquired by the expenditure nmust be analogous to
an asset (see Hal sbury’s Laws of England, 3rd ed.” Vol. XX p

162.) but that only neans advantage of the nature of a

capital asset, that is to say, "an advantage to the
per manent and enduring benefit of the trade". see ibid p
161. It is obviously not necessary for an advantage to be

of such a nature that it nust be the acquisition of a
materi al asset or of a chose in action.

As to the authorities, they are all against the view for
which M. Pathak contends. W propose to refer to two of
them only. First, there is the case of Ganite Supply
Association Ltd. v. Kitton (1). The assessee was a conpany
whose business was to buy and sell granite. It found it
necessary to shift to a larger yard and in doing so-incurred
expenses for removal of stones and cranes fromthe old to
the new yard and for re-erecting the cranes in the latter
yard. It was held that the Conmpany was not entitled to a
deduction for these expenses. It was said that the expenses
were of the same kind as those which mght have been
incurred in the buying of new cranes. Lord MacLaren said (p.
171L "1 think that the cost’ of transferring plant from one
set of prem ses to another nore conmodi ous set of prem ses
"is not an expense incurred for the year in which the thing
is done, but for the general interests of the business. It
is said, no doubt, that this transference does not add to
the capital 'value of the plant, but | think that is not the
criterion.” Lord MaclLaren’s observation is conmpl etely
agai nst the view advocated by M. Pathak that to constitute
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an enduring benefit a material asset or a right nust be
creat ed.

The above case, furthernore, is indistinguishable from
the case in hand. M. Pathak sought to
(1) (1905) 5 T.C. 160.
22

di stinguish the present case from the Ganite Suppl y
Association Ltd. case (1), on the ground that there the
busi ness was not running at a loss in the old yard and the
expenses were incurred only to enlarge the business and
hence were on capital account. W find it difficult to.
appreciate this distinction. VWet her an expense is on
capital account or not would not depend on whether it was
incurred for earning larger profits than before nor would an
expenditure be on revenue account because it was incurred
for turning a | osing concerninto a profitable one.

The other case to which we will refer is Bean v.
Doncaster . Anal gamated Collieries Ltd.(2). The Colliery
Conpany was required by a statute to incur expenses for
renmedi al 'works necessary tO obviate |oss of efficiency in an
exi sting drainage systemdue to subsidence caused by the
Conpany’s wor ki ngs. The Drainage Board forned a genera
drai nage inprovenent scheme and the Company paid a part of
the expenses of the new drainage constructed under the
schene. As a result of the new drainage the Conpany was
enabled to work its seans w thout incurring the liability
under the statute as the new drainage systemhad been so
constructed as to remmin unaffected by ‘the Company’s
wor ki ngs. It was contended by the company that the
payment for the new drai nage was a revenue expendi ture
as it had not resulted in the acquisition of any-capita
asset, but this contention was rejected and it was held that
the expenditure was on capital account and no deduction for
it was allowable. Viscount Sinobn-said (p. 312), that the
expenses had been incurred "to secure -an enduring advantage
within the proper application of Lord Cave's phrase in
Atherton v. British I nsul at ed and Hel sby Cabl es
Ltd. (10 T.C 155, at page 192)". He also quoted (p.312)
with approval the observation of Uhwatt J. in the Court of
Appeal that, "The result of the transaction

(1) (1905) 5 T.C 168. (2) (1946) 27 T.C 296

23

clearly was that the value of the particul ar coa
neasures--a capital asset remai ni ng unchanged in

character--was increased both for use and - exchange. ~There
was, therefore, as the result of the transaction, brought
into existence, not indeed an asset, but an advantage for
the enduring benefit of the trade of t he Conpany. "
Qoviously, therefore, there can be an enduring advantage
acquired without an addition to or increase in the value of
any capital asset.

It is no doubt true that the distinction between revenue
expenditure and expenditure on capital is very fine and
often it is difficult to decide wunder which class an
expenditure properly falls. No such difficulty, however,
arises in the present ease. W think, for the reasons
earlier nentioned, that the present is a plain ease and we
feel no doubt that the expenses for shifting and re-erection
were incurred on capital account. The first question
referred was clearly correctly answered by the H gh Court.

The appellant’s ease is even weaker with regard to
the other question which was this:

"Whet her the assessee was entitled to claim
depreci ation on the said expenditure of
Rs. 3,19, 766/-7?"
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Thi s question was raised presunably on the basis that if in
respect of the first question it was held that t he
expenditure was on capital account, then depreciation should
be payabl e on the amount of the expenditure in the same way
as depreciation is allowed on capital. The claim for
depreciation was made under s. 10 (2) (vi) of the Income-
tax Act. But as the Hi gh Court rightly pointed out, no such
depreciation could be claimed because no tangi bl e asset had
been acquired by the expenditure which could be said to have
depr eci at ed.
24

M. Pathak, therefore, put the case of the appellant
from a slightly different point of view He referred us to
Part V of the Formof Return given in the Rules franed under
the Act. That Part deals with a claim for depreciation
Colum 3 of this Part requires a statenent to be made for
"Capit al expendi ture during ~the year f or addi ti ons,
alternations, inprovenents and  extensions". M. Pat hak
contended that this Part showed that depreciation is
al | owabl e on capital expenditure for inprovenents, and
that in view of our answer to question No. 1. the appellant
woul d be entitled to depreciation on the expense as capita
expenses incurred for inprovenent. This is an obvi ously
fallacious argument.” In- order to be entitled to deduction
on account of depreciation under this Part of the Form
there has to be an inprovenent of the capital asset, an
increase inits value. Al that we have here is an expense
incurred for acquiring an advantage for the trade. That nay
or may not be an inprovenent in the capital = assets. The
appel | ant cannot cl ai m depreci-ation on the anount spent for
acquiring an advant age. Whet her it coul d claim
depreci ati on on inprovenents effected to capital assets
is not a question referred to the Court. The ' second
guestion, therefore, was also correctly answered 1in t he
negative by the H gh Court.

This appeal is dismssed with costs.
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