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Thi s appeal by special |eave inpugns the judgnent of the Del hi Hi gh
Court in Letters Patent Appeal No.331/1999.

The appel |l ant joined the service in Del hi Stock Exchange \ 026 the First
Respondent in this appeal - as General Manager with effect from5.5.1992.
Initially, he was in-charge of the Market Division and |ater on made in-
charge of Investor Gievances Cell. “He is highly qualified academically,
holding two first class Masters Degrees in Comrerce and Arts, and three
core professional Degrees of Chartered Accountant, Conpany Secretary and
Cost Accountant. In the initial stages, the appellant’s service was very mich
appreci ated by the First Respondent as a result of which he was granted
accel erated increnents. Wiile he was in charge of the Investors Gievances
Cell, he took strict action against certain nmenbers of the Respondent Stock
Exchange. This caused some dissatisfaction in the minds of sonme of the
brokers. On 9th June 1995 there was a nurderous assault on the appellant
and an FIR was | odged with the police. It is the case of the appellant that till
about COctober 1995 the Executive Director, in-charge of the First
Respondent appreciated the appellant’s nerits and was supportive.

Thereafter, there was a period of time when there was no Executive Director
bet ween 25th Cctober, 1995 and 13th Decenber 1995. During this Period the
First Respondent’'s affairs were nanaged by elected nenber-directors. The
appel | ant contends that, because of strict action taken by hi magai nst sone
of the nenber-Directors, the nenber-Directors were waiting for an
opportunity to get rid of him The appellant clains that during the period
26t h October 1995 to 12th Decenber 1995 he was subj ected to conti nuous

hum liation and victimzation. |In the neanwhile, the Delhi Police after

i nvestigation gave out a press release on 7th March, 1996 nanmi ng one of the
br okers, Shiv Charandass Aggarwal, as having engineered the assault on the
appel | ant by payi ng noney to sone hooligans. The said Shiv Charandass
Aggarwal was arrested by the Del hi Police and during interrogation he
admitted that he was involved in the incident, as the appellant had been
harsh agai nst himand i nposed a penalty of Rs. 2 |lakhs in a public grievance
appeal filed against him On 7.3.1996 the office of the Deputy

Conmi ssioner of Police issued a press release stating these facts. According
to the appellant, despite periodic notes put up by himindicating how sone
of the brokers were acting contrary to the rules of the Exchange and of |ega
provi sions, no action was either proposed or taken agai nst such erring
brokers by the First Respondent. After the press rel ease was published, the
menber-Directors felt that the appellant was responsible for maligning one
of the nenbers. In the nmeanwhile, on 22.5.1996, the appellant, in
accordance with the guidelines of the Mnistry of Finance, issued notices to
various brokers including the President, Vice-President and senior Directors
of the Stock Exchange. This, perhaps, was the last straw on the canel’s
back. On 23.5.1996 the First Respondent issued a notice to the appell ant
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termnating his service with i nmedi ate effect on paynent of three nonths
salary. The termi nation was purportedly in exercise of the power vested in
the Board of Directors, vide Para 4 of the appointment letter of the appellant
dated 12.11.1993.

The appel | ant chall enged the term nation of his service by a wit

petition under Article 226 of the Constitution before the Del hi Hi gh Court.
The | earned single Judge allowed the wit petition on 7.7.1999 hol di ng that
the First Respondent is ’'State’ within the nmeaning of Article 12 of the
Constitution; and that the term nation of the services of the appellant was
mal afide and illegal. In this view of the matter, the | earned single Judge
guashed and set aside the order of term nation of the appellant’s service and
decl ared that the appellant shall be continued in the service of the First
Respondent with all consequential benefits. The First Respondent chall enged
this order of the learned single judge by a Letters Patent Appeal. It was
argued before the DivisionBench in appeal that the termination of the
contract of enploynment of the appellant was on account of |oss of

confidence and that the |earned single Judge had failed to address hinself to
this issue despite the material on record being pointed out. The Division
Bench remitted the matter to the | earned single Judge to give his finding on
the following two issues:

i) Whet her the termnation of the contract of enployment of the

CGeneral Manager of Del'hi Stock Exchange by the Board of

Directors after taking into account the material on record which

| eads to | oss of confidence is not valid in law ?

ii) Whet her in a case where the Stock Exchange has | ost
confidence in its General Manager who was hol ding the post of
trust shoul d be reinposed on the Stock Exchange or is it not
appropriate to grant him conpensation in |ieu of reinstatenent
as per the ratio of judgment of Suprenme Court in the case of
O P. Bhandari v. |1TDC, AR 1987 SC 111.*"

By judgnent dated 1.3.01 the |earned single Judge held that the two
i ssues had not been argued before himat all. Referring in detail to what
transpired before him he held

"When the point had not been taken in the counter-

affidavit and when | eave was sought to file an additional -
affidavit and the point is nentioned only in the witten

argunents, which are subnmitted after the judgment was

reserved, it is too much for the litigant to say, especially before
any court, that the point argued was not considered. It is inthe
above backdrop that | amdriven to the conclusion that the two
guestions woul d not arise for consideration."

The Division Bench finally heard the Letters Patent Appeal and raised
the follow ng questions which arose for its consideration in the appeal
1. Whet her the Del hi Stock Exchange is State under Article
12 of the Constitution of India and is anenable to wit
jurisdiction ?

2. Whet her the issue relating to the term nation of service of
the General Manager is purely in the real mof contract

and, therefore, not amenable to wit jurisdiction ?

3. Whet her the termnation of contract of enpl oynent of
the General Manager of Del hi Stock Exchange by the

Board of Directors after taking into account the nateria

on record which leads to | oss of confidence is not valid in
| aw ?

4. VWet her in case where the Stock Exchange has | ost
confidence in its General Manager who was hol ding the

post of trust should be reinstated on the Stock Exchange

or is it not appropriate to grant himconpensation in lieu
of reinstatenent as per the ratio of judgnent of Suprene
Court in the case of O P. Bhandari v. |ITDC, Al R 1987
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5. Whet her the Wit Court commtted an error of

jurisdiction in not considering one of the fundanenta
contentions as was pressed that being a case of |oss of
confidence and t he enpl oyee having the post of trust ?

Answering question no.1, the Division Bench held that the Delh

St ock Exchange satisfied the conditions laid down by this Court in Ramana
Dayaram Shetty v. International Airport Authority of India (AIR 1979 SC
1628), and therefore, the First Respondent was ’'State’ within the meaning
of Article 12 and anenable to the wit jurisdiction of the H gh Court.

On the second question, the Division Bench cane to the concl usion

that the appellant was a permanent enpl oyee. Having regard to the fact

that the provision corresponding to clause (4) of his letter of appointnent
has been held ultra vires in.a series of judgnments of this Court, the Division
Bench was of the opinion that the appellant’s service could not have been
di spensed with by relying on or-on the basis of the provisions contained in
paragraph 4 of the letter of appointnent.

Question Nos. 3 to 5 were considered together by the Division Bench

whi ch did not disagree with the findings of the | earned single Judge that
the termnation of the services of the appellant was illegal and arbitrary. In
fact, the Division Bench observed: "the fact, however, remains that |oss of
confi dence was not a ground for termnation of service. The order
termnating the service, ex facie, was not stigmatic. Froma statement nmde
in the counter-affidavit, as also the additional affidavit, it is evident that
there were serious charges against the wit petitioner".

The Division Bench was of the view that, on the one hand the

appel | ant had made serious allegations on the nenber-Directors of the

St ock Exchange including its President, Vice-President and other senior
menbers, while on the other there were serious allegations made agai nst
hi m of using his office for unauthorisedly maki ng correspondence with the
authorities. The Division Bench concluded that such allegations and

counter allegations of serious nature were thenselves a pointer to the fact
that there was bad bl ood between the parties and hence it would not be

advi sable to direct reinstatenent irrespective of the fact that |oss of
confi dence had not been pl eaded or proved. The Division Bench pl aced

heavy reliance on the judgnent of (this Court in O P, Bhandari v. |TDC
(supra).

The Division Bench partly allowed the appeal of the First Respondent

\ 026 Del hi Stock Exchange and directed as under

“In that view of the matter, we are of the opinion that

payment of conpensation for a sum of Rs.12 lakhs shal

neet the ends of justice. Qut of the aforenentioned

amount of Rs. 12 | akhs, the anpbunt which has already

been paid to the respondent by the appellant shall be

adj usted. Such bal ance anmount shoul d be paid to the

appel lant within a period of three nmonths from date.

M. Shanti Bhushan adnitted that the wit petitioner had
tried to obtain enploynment but did not succeed so far. It

is, therefore, not ruled out that he has a chance of getting
re-enpl oyment. As agreed to by the |earned counsel for

the parties, the wit petitioner may be technically
reinstated in service for a period of three nonths.

However, as the wit petitioner would neither join in his
service, nor he shall be assigned with the duties and the
functions as agreed to by the | earned counsel for the wit
petitioner. He would not claimany salary for the said

peri od but he would during the afore-nmentioned peri od,

try to obtain an alternative job. The appellant, however,
shall issue a fornmal letter of reinstatement on the

af orenmentioned terns which Dr. Singhvi, |earned counse

for the appellant agreed." (italics ours)
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M. Shanti Bhushan, |earned counsel for the appellant strenuously

urged that the H gh Court’s judgnent was self contradictory. He contended

that having conme to the conclusion that paragraph (4) of the letter of
appoi nt nent gave no authority to the First Respondent to terminate the

service of the appellant, and further having found that the action of the First
Respondent was illegal and nal afide there was no justification whatsoever

for the H gh Court to have refused the normal relief of reinstatement with

full back wages and consequential benefits. He relied on the sane authorities
that were cited before the Division Bench of the High Court and referred to

in the judgnment under appeal

M. Mikul Rohtagi, |earned counsel appearing for the respondent,

reiterated the arguments which were nade before the Hi gh Court and

supported the judgnent of the H gh Court.

We are in agreenment with the conclusions of the Division Bench that

the respondent no.1 is anenable to the wit jurisdiction, that the ternination
of services of the appellant in purported exercise of powers vested under

par agraph (4) of letter of appointnent dated 12.11.1993 is illegal and that,
in the facts and circunstances of the case, the renpval of the appellant from
the service was both nal afi de and unjustified.

This takes ~us to the question of relief to be granted to the appellant.

From a readi ng of the judgnent it appears to us that the D vision
Bench of the Hi gh Court decided that conpensation in |ieu of reinstatenent
was the better option-and noulded the relief according to what the parties
had agreed. It is not possible for us, therefore, to accept that the judgnment of
the H gh Court is wholly erroneous, as urged by the | earned counsel for the
appel | ant .

Taki ng into consideration all circunstances, we are of the view that,
al t hough the termination of the appellant’s service was illegal and
unjustified, the totality of the circunstances of the case render it inproper
and unjust to direct the relief of reinstatement with full back wages. The
Hi gh Court, even while noulding the relief  on agreenent of the parties,
directed a sumof Rs. 12 |akhs to be paid to the appellant as conpensation
fromwhich the anpbunts already paid fromtinme to tinme under orders of the
H gh Court were to be adjusted.

In our view, the inpugned judgnment needs to be upheld with a slight

nodi fication on the issue of conpensation. The compensation payable in
lieu of reinstatement and back wages shall be increased to Rupees Fifteen
| akhs (Rs. 15, 00,000/-).

We partly allow the appeal and nodify the inmpugned judgnent as
under: -

The conpensation payable in lieu of reinstatenent and back wages
shal | be Rupees Fifteen | akhs. The anmpunt, if any, already paid under the
directions of the H gh Court shall be |iable to be set off therefrom

The appel l ant shall be given term nal benefits, if any, adm ssible
under the terms of service.

The appel |l ant shall be paid Rupees One | akh towards costs in the High
Court and in this Court.




