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PETI TI ONER
M V. JAVAL

Vs.

RESPONDENT:
MAHAJAN BOREVELL & CO. & ORS

DATE OF JUDGVENT: 26/ 09/ 1997

BENCH
M K. MJKHERJEE, M JAGANNADHA RAO

ACT:
HEADNOTE:
JUDGVENT:
ORDER
Speci al Leave granted. Heard the | earned counsel for

the parties.

The appellant, = who is an ~Assistant Conm ssioner of
Income Tax, filed a conplaint in the Special Court for
Economic Offences at Pantalone alleging conmssion of an
of fence under section 276B, read with- section 278B, of the
Income Tax Act, 1961 ("Act’ for short) by Ms Borewell &
Co., a registered partnership firm<(the respondent No.1l) and
its three partners (the respondent Nos. 2 to 4). The
Special Court took cognisance of the offence alleged and
i ssued process agai nst the respondents for their attendance.
After centering appearance they filed an application praying
for their discharge under Section 245(2) of the Code of
Crimnal Procedure. The Special — Court all owed the
application on the ground that before granting sanction for
their prosecution under Section 279(1) of the Act, the
Sanctioning Authority did not give the respondents a
personal heari ng. The other grounds raised by the
respondents for their discharge were however ~kept ~open
Assailing the order of discharge the appellant filed a
revision petition in the H gh Court which was dism ssed by
the i nmpugned order. Hence this appeal

I n uphol ding the order of discharge, the Hgh Court did
not deal with the ground that found favour with the Specia
Court but held - relying upon its earlier judgnent in P.V.
Pai Vs. R L. Rnawmma [ILR 1993 Karnataka 709] - that the
prosecuting of respondent No.1 wunder section 276B was not
mai ntai nable for if ultimately the Special Court found it to
be guilty it (the Court) could not Ilegally inpose a
substantive sentence upon it which was mandatory thereunder
As regards the other respondents, though the Hi gh Court
found it to be gquilty it (the Court) could not Ilegally
i npose a substantive sentence wupon it which was mandatory

t her eunder. As regards the other respondents, though the
Hi gh Court found that the prosecution against them was
mai ntai nable for the above offence, it still upheld their
di schar ge.

To answer the question whether a conpany, belong a
juristic person and thus incapable of being sentenced to
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i mprisonment can be prosecuted - and for that nmatter
convicted - for committing an offence under the Act which
provides for conmpul sory inprisonnent and fine, it wll be

necessary to refer to the provisions of the Act with which
we are concerned in this appeal

Section 276B | ays down that if a person fails to pay to
the credit of the Central Government, the tax deducted at
source by himas required by or under the provisions of
Chapter XVII-B [which includes section 194 C (2) for
violation of which the prosecution in the instant case was
| odged] he shall be punished with rigorous inprisonnent for
a term which shall not be Iess than three nmonths but which
may extend to seven years and with fine. Section 278 B
reads as under;

278B (1) "Were an offence under

this Act has been committed by a

conpany, every person who; at the

time the offence was com tted, was

in charge of, and was responsible

to, the conpany for the conduct of

t he busi ness of the company as well

as the conpany shall be deened to

be quilty of the offence and shal

be liable to be proceeded against

and puni shed accordingly.

Provided that nothing contained in

this sub-section render any such

person liable  to any punishnent if

he proves that the offence was

conmmitted wthout his knowedge or

that he had exercised all due
dilligence to prevent t he
commi ssion of such office.

(2) Not wi t hst andi ng anyt hi ng

contai ned in sub-section (1), where
an offence wunder this Act has been
conmitted by a conmpany andit is
proved that the offence has been
commtted with the consent or
conni vance of, or is attributable
to any neglect on the part of, any

director, rmanager, secretary or
ot her officer of the conpany, such
director, nmanager, secretary or

other officer shall also be deemed
to be quilty of that offence and
shall be liable to be proceeded
agai nst and puni shed accordi ngly.
Expl anation - For the purposes of
this Section-
(a) "conmpany" neans a body
corporate, and includes-
(i) afirm and
(ii) an association of persons or a
body of i ndi vidual s whet her
i ncorporated or not; and
(b) "director", In relation to-
(i) a firm means a partner in the
firm
(ii) any association of persons or
a body of individuals, neans any
nmenbers controlling the affairs
t hereof . "

(enphasi s suppli ed)
Froma plain reading of the above Section it is
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mani fest that if an offence under the Act is conmmitted by a
conpany the persons who a reliable to be proceeded agai nst
and punished are: (i) The conpany, (which includes a firm;
(ii) every person, who at the time the offence was
conmitted, was incharge of, and was responsible to the
conpany for the conduct of the business; and (iii) any
director (who inrelation to a firm nmeans a partner),
nmanager, secretary or other officer of the conpany wth
whose consent or connivance or because of negl ect
attributable to whomthe offence has been conmitted. The
words 'as well as the conpany’ appearing in the Section al so
make it unm stakably clear that the conpany alone can be
prosecuted and punished even if the persons nentioned in
categories (ii) and (iii), who are for all intents and
pur pose vicariously I'iable for the offence, are not
arraigned, for it is the-conpany which is primarily guilty
of the offence.

Even t hough™ in view of the above provisions of Section
278B, a conmpany cam be prosecuted and punished for an
of fence comm tted under Section 276B (besides other offences
under the Act) the sentence of inprisonnent which has got to
be i nposed thereunder cannot be inposed, it being a juristic

per son. Thi s apparent anomal ous situation can be resol ved,
needless to say, only by a proper interpretation of the
secti on. Before we proceed to consider the principles

governing the interpretation of statutes we nay profitably
ook to the 47th report of the Law Commission of |ndia dated
February 28, 1972. Whi | e dealing with social and econonic
of fences commtted by Corporations (including comnpanies,
firms and association of individuals) if  observed that
though a conpany has no physical body and  traditiona
puni shnments mght thus prove ineffective, the real penalty
could be inflicted upon its respectability, that is, by way
of a stigma. Therefore, it was appropriate that the conpany
itself be punished so that in the public mnd the offence

would be linked with the nane of the Corporation and not
nerely with the nane of the director or manager who ni ght be
a non-entity. Puni shnment of ~ fine in substitution of
i mprisonnment could solve the problemin this behalf. The
Conmi ssion recomended, apart from _introduction of a
provision in Section 62 of the I ndian Penal Code,

appropriate amendnents in the Central Excise Act, 1944,
Wealth Tax Act, 1957 and Inconme tax Act, 1961 on the lines
of Section 93 of the Gold Control Act, 1968. The provisions
contained in Section 278B of the Act appear to be based on
the recommendati ons of the Law Commi ssion. « Para 8.1 of the
Law Comm ssi on Report reads as under

"8.1. An inportant type of while-

collar crime is that commtted by

Corporations, Since a Corporation

has no physical body on which the

pai n of puni shrrent coul d be

inflicted, not a mnd which can be

guilty of a crim nal i ntent,

traditional puni shnent s prove

i neffective, and new and different

puni shments have to be devised.

The real penalty of a corporation

is t he di m nuti on of
respectability, t hat is, the
stigna. It is now usual to insert

provisions to the effect that the
Director or Manager who has acted
for the corporation should be
puni shed. But it is appropriate
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that the corporation itself, should
be puni shed. In the public mnd
the of fence should be Iinked with

the nanme of the corporation, and
not merely with the name of the
Director or Manger, who may be a
non-entity. Punishnent of fine in
substitution of inprisonnent in the
case of a corporation could solve
the problem in one aspect; but, at
the same, it 1is necessary that
there should be sone procedure,
like a judgrment of  condemnation

available in the case of an anti-

soci al or economi ¢ of f ence
conmitted by a Corporation. Thi s
wi || be anal ogous to the puni shnent

of ~ public censure proposed for
i ndi vi dual s. "
And ‘Para 8.3, to the extent it is relevant for

pur poses, reads as under:

Sunni

"8.3. In many of the Acts relating
to econom c of fences, i nprisonnent
is mandatory. ~\WWere the convicted
person is a corporation, this
provi si on becones unwor kabl e, and
it is desirable to provide that in
such cases, it shall be conpetent
to the court to inpose a fine.

This difficulty can arise under the
Penal Code also, but it is likely
to arise nore frequently in the
case of econonic |aws."

Coning now to the principles of  interpretation
statutes this Court observed in Siraj-ui-Hag Khan vs.

our

of
The

Central Board of Wakf U P. (A I.R 1959 SC 198) as

under :

1990

"It is wel | settled t hat in
construing the provisions of a
statute, courts should be slowto
adopt a construction which tends to
make any part of the statute
nmeani ngl ess or i neffective; and
attenpt nust always be nade so to
reconcile the relevant provisions
as to advance the renedy intended
by the statute. |In such a case, it
is legitimate and even necessary to
adopt the rul e of li beral
construction so as to give neaning
to all parts of the provision and
to make the whole of it effective
and operative."

Again in Union of India Vs. Filip Tiago De Gama (A I.R

SC 981) this Court observed:

"The paranount object in statutory
interpretation is to discover what
the legislature intended. Thi s
intention is primarily to be
ascertained form the t ext of
enactment in question. That does
not nean the text to be construed
nerely as a piece of prose, without
reference to its nature or purpose.
A statute is neither a literary
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text nor a divine revelation.
Wrds are certainly not crystals,
transparent and unchanged’ as M.
Justice Hol nmes has wisely and
properly warned (Towne v. Ei sjher,
(1918) 245 US 418, 425. Lear ned
Hand, J. was equally enphatic when
he sai d "Statutes shoul d be
construed, not as theorens of
Euclid, but wth some inmagination
of the purposes which lie behind
themi. (Lenigh Valley Coal Co. vs.
Yensavage: 218 FR 547 at 553)"

It further observed as under:

"“I'f there is obvious anomaly in the
application of law the Court could

shape the law to renove t he
anomal y. I'f the strict gramtica
i nterpretation gi ves rise to
absurdity or i nconsi stency, . the
Court coul d di scard such
interpretation and adopt an
i nterpretati on which wil | gi ve
effect to the purpose of the
| egi sl ature. That could be done,
if necessary even by nodification
of the | anguage used. (See
Mahadeol al Kanodi a V. The

Adm ni strat or Cener al of West
Bengal (1950) 3 SCR 578; (AR 1960
SC 936) . The legislators do not

al ways deal with specific
controversies which t he Courts
deci de. They incorporate genera

pur pose behind the statutory words

and it is for the court to decide

speci fic cases. If a given case

is well wthin the general purpose

of the legislature but not wthin

the literal meaning of the statute,

then the Court nmust strike the

bal ance. "

Keeping in view the recomendations of the Law
Conmi ssion and the above principles of interpretation of
Statutes we are of the opinion that the ~only  harnoni ous
construction that can be given to Section 276B is that the
mandat ory sentence of inprisonment and fine is to be inposed
where it can be inposed, nanely on persons comng under
categories (ii) and (iii) above, but where it  cannot be
i nposed, nanely on a conpany, fine wll be the only
puni shment . W hasten to add, two other alternative
interpretations could also be given: (i) that a conpany
cannot be prosecuted (as held in the inpugned judgnent); or
(ii) that a conpany may be prosecuted and convicted but not
puni shed, but these interpretations wll be dehors Section
278B or wholly inconsistent with its plain | anguage.

For the foregoing discussion ware unable to sustain
the inpugned order of the High Court so far as it held that
t he prosecuti on of r espondent No. 1 was | egal ly
i mper m ssi bl e. Equal | y unsustainable is the order of the
Hi gh Court dismssing the revision petition oua the other
respondents in absence of any finding to indicate that it
agreed with the reasoning of the trial Court for their
di schar ge. We, therefore, allow this appeal, set aside the
i mpugned order of the H gh Court uphol ding the discharge of
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the respondents and direct it to hear the revision petition
filed by the appellant afresh in accordance with |aw and in
the light of the observations made herein before.




