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ACT:

Limtation-Date of di ssol ution of part ner shi p- I ndi an
Limtation  Act, 1908 (9 of 1908), Art. 106- | ndi an
Partnership Act, 1932 (9 of 1932),s. 43-Code of Givi
Procedure, 1908 (Act 5 of 1908), 0.20, r. 15:

HEADNOTE

The plaintiff filed a suit against his brothers who had for-
nmerly constituted a joint famly for a declaration that the
partnershi p which had been fornmed by themafter they ceased
to be joint in respect of a sugar m |l stood dissolved on
May 13, 1944, on which date one of the brothers had filed an
earlier suit for dissolution of  the partnership. The
earlier suit had been dism ssed for default.

The plaintiff in the present suit also prayed for a decree

for accounts fromdefendants | and 2 as well as for the
appointnent of a Receiver. The trial court decreed the
suit, ordered wi nding up and appoi nted a Comm ssi oner- It
also directed the accounts prayed for. Before the High

Court Kanshi Ram who had not filed a witten statenent and
agai nst whom the proceedings in the trial court had been ex-
parte contended that the suit was barred by limtation and
in any event he should not be called upon to account. The
plaintiff contended that the suit was one for distribution
of the assets of a dissolved firmand was not barred by
[imtation. The High Court while noticing that the plea of
[imtation taken by one of the parties was raised before it
for the first time, held that by reason of s. 3 of the
Limtation Act it was bound to take notice of the bar of
[imtation and dismissed the suit. Having decided Kansh

Ramis plea the H gh Court passed consequential orders wth
regard to the several appeals by the other defendants. On
appeal it was contended in this Court that the question of
limtation which was not raised even in the grounds of
appeal before the High Court was a m xed question of fact
and |law and it should not have been entertained by the High
Court .

Hold, that the suit for dissolution filed on May 13, 1944,
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had ended in a dismissal for default, and as such no date
317

of dissolution of the partnership as contenplated by 0. 20,
r. 15, of the Code of Civil Procedure had been fixed by the
Court; the plaint could not be construed as the notice
contemplated by s. 43 of the Partnership Act, to termnate
the partnership. Even on the assunption that the sumons
acconpani ed by the plaint could be said to be the service of
notice for dissolution of the partnership, the date of
di ssolution could only be the date on which the last of the
partners was served. Wth all these questions of fact to be
investigated, the Hgh Court had committed an error in
treating the question of [imtation as purely one of |aw and
allowing it to be raised at the hearing for the first tine
before it, at the instance of a party who had not filed a
witten statenent and raised an issue on the question before
the trial court.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: -Civil Appeals Nos. 94 to 97 of
1960.

Appeal s fromthe judgnent and order dated March 15, 1956, of
the’ Allahabad H gh Court in First Appeals Nos. 172, 364,
and 379 of 1954,

Veda Wasa, R K Garg, D. P. Singh, Shiv Shastri and K K
Jain, for the appellant (in C As. Nos. 94-96/60) and
respondent No. 2 (in C A No. 97 of 1960).

Ranmeshwar Nath, S. " N. Andley and P. L. Vohra, for the
appellant (in C A No. 97/60) respondent No. 2 (in C A
No. 94/60) and respondent No. 1 (in C~ As-.~ Nos. 95 and
96/ 60) .

K. L. Gossain and Sohan Lal Pandhi for respondent: No. 1
(in C As. Nos. 94 and 97/60) respondent No. 2 (in C A
No. 95 of 60) and respondent No. 4 (in C. A No. 96/60).

Har bans Singh, for respondent No. (3 (in C. A No. 94/60).

J. P. Agarwal, for respondent No. 4 (in C. A No. 94160)
respondents No. s. 3 and 4 (in C. A No. 95/60) respondents

Nos. I and 3 (in C. A No. 96/60) and respondents ~Nos. 3
and 4 (in C. A No. 97/60).
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1962. Decenber 17. The judgnment of the Court was delivered
by

MUDHOLKAR, j.-These are appeals by certificates granted by

the Hi gh Court of Allahabad under Art. 133 (1) (c) of the
Constitution fromits judgnents dated March " 15, 1956. The
rel evant facts are briefly as follows :

The plaintiff Kundanlal and the defendants 1 to . 5 Banars

Das, Kanshi Ram Kundan Lal, Minnal al, Devi Chand and/ Sheo
Prasad are brothers and forned a joint H ndu Family, till
the year 1936. Anpbngst other properties the fanmily owned a
sugar mll at Bijnor in Utar Pradesh called "Sheo ' Prasad
Banarsi das Sugar MIlIs". After the disruption of the
famly the brothers decided to carry on the business of the
said sugar mll as partners instead of as nenbers of -a

joint Hndu Famly. The partnership was to be at will and
each of the brothers was to share all the profits and | osses
equally. The mll was to be managed by one of the brothers

who was to be designated as the nanagi ng partner and the
agreenment arrived at anongst the brothers provided that for
the year 1936-37, which began on Septenber 1,1936, the first
def endant Banarsi Das, who is the appellant in Cvil Appeals
94 to 96 of 1960, was to be the nmmnaging partner. The
agreement provided that for subsequent vyears the person
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unani nously nomi nated by the brothers was to be the nanaging
partner and till such unani nous nom nation was nmde, the
person functioning as managi ng partner in the previous year
nmust conti nue. For the years 1941-44, Kundanlal was the
managi ng partner. On May 13,1944, Sheo Prasad defendant No.
5 now deceased, instituted a suit in the court of the Sub-
ordinate judge, First Cass, Lahore, for dissolution of

partnership and rendition of accounts agai nst
Kundanl al and j oi ned the other brot hers as defendants
to the suit, In the course of that

319

suit the court, by its order dated August 3,1944, appointed
one M. P.C Mhajan, Pleader, as Receiver but as the parties
were dissatisfied with the order the natter was taken up to
the Hgh Court in revision where they cane to ternms. In
pursuance of the agreement between the parties the High
Court appointed Kanshiram as Receiver in place of M.
Mahajan as from April 5, 1945. In the nmeanwhile, the
District 'Magistrate, Bijnor took over the mll under the
Def ence. ‘of "I ndi a Rul es and appoi nted Kundanlal and his son
to work the mll as agents of the U- P. Governnent for the
year 1944-45. This | ease was renewed by the Government for
the year 1945 46. On August 28,1956, the parties, except
Devi Chand, nmade -an application to the Court at Lahore
praying that the Receiver be ordered to execute a lease in
favour of Banarsidas for a period of five years. It may be
nmentioned that this application was nmade at ‘the suggestion
of the District Mgistrate; Bijnor. ~The Subordi nate Judge
made an order in terns of the application. I'n Septenber
1946, Banarsi das obtained possession of the mll. It may be
nmentioned that Sheo Prasad had in the neanwhile applied to
the court for distribution anongst the erstwhile partners of
an amount of Rs. 8,10,000/(out of the total of Rs.
8,30,000/-) which was lying with the Receiver and suggested
that the anpbunt which fell due to Kundanlal and Banarsidas
should be wthheld because they had to render accounts.
However, the aforesaid amount lying with the receiver was
di stributed amongst- all the brothers and Devi chand
acknow edged receipt on Novenmber 14, 1946. On Cctober 11,
1947, the Lahore suit was disnissed for default, the parties
having mgrated to I ndia consequent on the partition -of the

country.
On Novenber 8, 1947, Sheo Prasad instituted a suit before the
court of Cvil judge, Bijnor against his brothers for a

per manent injunction restraining Banarsidas fromacting as
Receiver. The suit, how
320
ever, was dism ssed on March 3,1948. On July 16, 1948, Sheo
Prasad transferred his 1/6th share to Banarsi das and - since
then Banarsi das has been getting the profits both in respect
of his own share as well as in respect of that  of Sheo
Prasad.
On Cctober 7,1948, the suit out of which these appeal s arise
was instituted by Kundanlal against all his br ot hers
claimng the reliefs set out in para 29 of the plaint. The
reliefs are as follows :
“(a) That it may be declared that the partner-
ship of the Shiv Prasad Banarsi Das Sugar

MIIs, Bi j nor bet ween the parties was
di ssol ved on 13th May, 1944 and if in opinion
of the <court the partnership is still in
exi st ence, the court nmay be pleased to

dissolve it. Valued at Rs. 5000.
(b) That an account be taken from def endants
| and 2 or any of them and decree be passed in
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favour of the plaintiff for the amount that
may be found to be due to the plaintiff on
account of his share in the assets and profits
and sums of noney in their possession. Valued
at Rs. 500.
(c) That a pendete lite interim Receiver may
be appointed for the Seth Shiva Prasad Banars
Das Sugar MIIls, Bijnor
(d) Any other relief which the plaintiff nmay
be entitled against any or either of the
def endants as the court may deemfit to grant.
(e) Costs may be awarded to the plaintiff.”
On July 30, 1949 , Banarsidas filed his witten statenent
but none of the other dependents put in an
321
appear ance. On Decenberl 8,1950, an application which had
been nade for the appointment of a Receiver was dism ssed on
the ground that kanshi Ramwho had been appointed as
Receiver 'by the Lahore High Court <continued to be the
Recei ver. It nmay be mentioned that during the pendency of
this suit the appellant Banarsi das entered into an agreenent
with Devchand and Kanshi Ram whereunder he took over al
their rights and interests in the said mll for a period of
five years comencing fromJuly 1, 1951. On  February
19,1951, he nade an application to the court for directing
Kanshi Ramto give a lease of the mll to himfor a period
of five years commencing fromJuly 1, 1951. It my be
mentioned that under an earlier arrangement Banarsi das had
obtained a lease for a simlar termwhich was due to expire
on June 30, 1951. On April 261951, one M. WMNMathur was
appoi nted Receiver by the court and in july 1 951, he
granted a |l ease for five years to Kundanlal on certain terms
whi ch woul d be settled by the court. It may be appropriate
to mention here that, issues inthe suit instituted by
Kundanl al were framed on Decenber 7, 1951, and one of the
i mportant issues was whether the | ease dated Septenber 12,
1946, granted to Banarsidas was void ab initio /or wts
voidable and in either case what was its effect. On / Apri
2, 1954, the advocate appearing for Kundanlal stated that he
did not wish to press this issue and that the only question
left was of taking accounts. |In viewof this concession by
the plaintiff, the Court decreed the suit-inthe follow ng
terns:
"1. The suit is decreed for declaration that
the S. B. Sugar MIls, Bijnor,; stood dissolved
with effect from 13th My, 1944 The
plaintiff’s share is declared to be1/6th; of
def endant No. 1 Seth Banarsi Das as 1/3rd. and
of defendants 2 to 4 1/6th each
322
2. Seth Kanshi Ramis held |iable'to render
accounts to the plaintiff and other defendants
in respect of joint stores and lubricants in
Exhibits | and 7.

3. Shri  P. N. Mathur shall continue to  be
the receiver till further orders.

4. And it is ordered that Shri Kashi Nath
who i s appoi nted Conmmi ssioner for the purpose
of winding up the affairs of the MIls, in
this case, shall prepare accounts of the

credits, properties and effects and stocks now
belonging to the said mlls and then submt
the report to the court. After the report has
been submitted and objections heard and
decided, the court would fix a date for the
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sal e of the assets of the MIls. The
Comm ssioner shall receive instructions from
the court fromtinme to tine.
Three appeals were preferred before the H gh Court against
this decision. One was by Kanshi Ram another by Banarsi das

and the third was by Munnalal. It may be nentioned here
that the suit has been decreed ex-parte agai nst both Kansh
Ram and Munna Lal. It may also be nentioned that even in

the appeals the winding up of the partnership business and
the appointment of M. Kashi Nath as Conmi ssioner for this
purpose was not challenged by any party to the appeals.
These appeal s were heard together and were di sposed of by a
conmmon judgnent by the H gh Court on March 15, 1958. The
High Court, in effect, disnissed the appeals of Banarsidas
and Munnal al but granted partially the appeal of Kanshi Ram
As a result of the High Court’'s decision, Kundanlal’'s suit
stood decreed for declaration that the partnership
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shoul d be 'di ssolved with effect from May 13, 1944, and that
the six brothers had shares-in the partnership as found by
the trial court. But the suit stood dismissed with regard
to other reliefs. As there were three appeals before the
Hi gh Court, the appell ant Banarsidas has preferred three
separate appeals for conmplying with the requirenments of the
I aw.

Before the High Court the stand taken by the parties was
this : Devichand and Munnal al wanted that the w nding up
order should be set aside while Kundanlal wanted that it
shoul d be upheld but that he should not be asked to render
any accounts. Kanshi Ram contended that the suit was barred
by tine and that at any rate he should not be called upon to
account . The appel | ant Banarsi das wanted that the " winding
up order shoul d be mmintained and al so wanted that ‘accounts
shoul d be rendered both by Kundanlal and Kanshi Ram The
ground on which the H gh Court dism ssed the suit was that
the suit for accounts was barred by Art. 106  of the
Limtation Act. It was, however, ‘contended before the High
Court on behalf of the plaintiff that although a ‘suit for
accounts and share of profits may be barred by tine, the
suit in so far as it related to the distribution of the
assets of the dissolved firmwas not barred by linitation as
such a suit falls outside Art. 106 of the Limtation -Act.
This contention was also rejected by the High Court and it
held that not only the claimfor accounts and share for
profits was tinme-barred but also the claimfor distribution
of the assets of the dissolved firmwas time-barred. The
Hi gh Court was alive to the fact that the plea of linmtation
was not taken by any of the defendants in the trial court
but was of the opinion that the plaint itself disclosed that
the Suit was barred by tine and, therefore, it was the duty
of the court under s. 3 of the Linmtation Act to dismiss it.
It was then contented before the H gh Court on behal f of the
plaintiff that as in none of the appeals preferred
324
before it the appellants had questioned that portion of the
decree which granted the plaintiff the relief of a share in
the assets of the partnership and therefore it ought not to
be interfered with. The Hi gh Court, however, resorted to O
41, r. 33 of the Code of Civil Procedure and held that under
this provision, it was conmpetent to it to disallow the claim
decreed by the trial court. Upon this view, the H gh Court
al | owed Kanshi Ranmi s appeal, but |ost sight of the fact that
sane order had to be nade with regard to the noneys lying in
the court.

In his appeal, it was contended by Banarsidas that that
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portion of the decree which declared the partnership to have
been dissolved on May 13, 1944, shoul d be set aside. But
the Hi gh Court refused to permit himto urge this point in
as nmuch as he had admitted in his witten statenent that the
partnership was dissolved on May 13,1944. The H gh Court
also said that the decree which had been passed against
Banarsidas in so far as this relief is concerned was a
consent decree and that an appeal therefromis barred by
s.96, sub-s. (3), of the Code of Civil Procedure. Upon this
view, the Hi gh Court disnissed his appeal

Dealing w th Minnal al’s case, the Hi gh Court observed that
the only relief sought by himwas that Banarsidas should be
asked to render accounts for the year 1944-1945, and that as
it had already held, while dealing with Kanshi Ranmis appea
that this claimwas barred by tinme, his appeal should also
be di smi ssed.

Banarsi das has cone up in appeal against the judgments and
decrees of the H gh Court in all the three appeals and his
appeal s are Civil Appeals Nos. 94 to 96 of 1960. Kundanl a
has preferred an appeal fromthe judgnment and decree of the
H gh Court in Kanshi Rani s appeal, which is nunbered

325

Cvil Appeal No. 97 of 1960. This judgnent governs al
these appeal
The points raised by M. Veda Vyasa on behal f of Banarsidas
are these

(1) Under the Partnership Act, the partners-are entitled to
have t he busi ness of 't he partnership wound up even though a
suit for accounts is barred under Art. 106 of the Limtation
Act .

(2) Kanshi Ram havi ng been appointed a Receiver. by the
Court stood in a fiduciary relationship to the other
partners and the assets which were in his possession nust be

deemed to have been held by himfor the benefit of all the
partners. Therefore, i ndependently of any ot her
consi derati on, he was bound to render accounts.

(3) The question of’ Ilimtation was not raised’ in the

pl ai nt or the grounds of appeal before the H gh Court and as
it is a mxed question of fact and law, it should not have
been made this foundation of the decision of the Hi gh Court.
If it was thought necessary to allow the point to be raised
in view of the provisions of s. 3 of the Limtation Act, the
courts should at |east have followed the provisions of O
41, r. 25, Code of Cvil Procedure, and framed an issue on
the point and renmitted it for a finding to the trial court.
(4) The Court was wwong in holding that limtationfor the
suit comrenced on May 13, 1944.

(5) The High Court was wong in resorting to the provisions
of O 41, r.33, of the code of Gvil Procedure.

Before we consider the points raised by M. Veda Wasa, we
would Iike to point Qut that at

326
the comencenent of the argument, M. Veda VWasa made an
offer that if all the parties agreed, Banarsidas was

prepared to waive his claimfor accounts agai nst Kundanla
and Kanshi Ram provided that the decree of the trial court
was restored in other respects. Wile the |learned counse
appearing for those two Parties were willing to accept the
offer, two others were not, and, therefore, we nmust proceed
to decide the appeals on their nerits. The nobst inportant
point to be considered is whether the suit was barred by
l[imtation. If the appellants in these appeals succeed on
this point, the first, second and fifth points will really
not arise for consideration

In the plaint in the present suit, the plaintiff Kundanla
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alleged in para 10 that the partnership being at wll it
stood di ssolved on May 13, 1944, when Sheo Prasad filed suit
No- 105 of 1944 in the court of the Sub-Judge, Lahore. No
doubt, as pointed out by the H gh Court, Banarsidas has
admtted this fact in his witten statement at no less than
three places. The adm ssion, however, would bind him only
in so far as facts are concerned but not in so far as it
relates to a question of law. It is an admitted fact that
the partnership was at will. Even so, M. Veda Vyasa points
out, the nmere filing of a suit for dissolution of such a
partnership does not anobunt to a notice for dissolution of
the partnership. In this connection, he relies upon 68,
Cor pus Juris Secundum P. 929. There the lawis stated thus
. The nere fact that a party goes to court asking for
di ssolution does not operate as notice of dissolution., He
then points out that under O 20, r. 15, of the Code of G vi
Procedure, a partnership woul d stand dissolved as from the
date stated in the decree, and that as the Lahore suit was
di smssed in default arid no decree was ever passed therein
it would be incorrect even to say that the partnership at
all stood dissol ved because of the institution of the suit.
On the other hand, it was contended on behal f of sone
327
of the respondents that the partnership being one at wll,
it nust be deened /'to have been dissolved fromthe date on
which the suit for dissolution was instituted and in this
connection reference was nmade to the provisions of sub-s.
(1) of s. 43 of the Partnership Act which reads thus :
"(1) ‘Where the partnershipis at. will, the
firm may be dissolved by any ~partner giving
notice in-witing to all the other partners of
his intention to dissolvethe firm"
The argunent seens to be based on the analogy of suits for
partition of joint Hndu famly property, with regard to
which it is settled law that if all the parties are mgjors,
the institution of a suit for partition will result in the
severance of the joint status of the nenbers of the famly.
The anal ogy however cannot apply, because, the rights of the
partners of a firmto the property of the firm are’ of a
different character fromthose of the nmenbers of ~a joint
H ndu famly. VWile the menbers of a joint Hndu famly
hold an wundivided interest in the famly property, the
partners of a firmhold interest only as tenants-in-conmon.
Now as a result of the institution of a suit for partition
normal ly the joint status is deenmed to be severed, but then
fromthat time onwards they hold the property as tenants-in-

conmmon i.e., their rights would thenceforth be sonewhat
simlar to those of partners of’ a firm In a | partnership
at will, if one of the partners seeks its desolution,  what

he wants is that the firmshould be wound tip, that be
should be given his individual share in the assets- of the
firm (or may be that he should be discharged from any
l[iability with respect to the business of the firm apart
from what may be found to be due from him after taking
accounts) and that the firmshould no | onger exist. He can
call for the dissolution of the firmby giving a notice as
provi ded in sub-s. (1) of s. 43 i.e., wthout t he
i ntervention of
328
the court, but if he does not choose to do that and wants to
go to the court for effecting the dissolution of the firm
lie wll, no doubt, be bound by the procedure laid down in
0.20, r. of the Code of Civil Procedure, which reads thus:
"Where a suit is for the dissolution of a
partnership or the taking of partnership
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accounts, the Court, before passing a fina
decree, nay pass a prelimnary decree

declaring the proportionate share of t he
parties, fixing the day on whi ch t he
partnership shall stand di ssol ved or be deened
to have been dissolved, and directing such
accounts to be taken, and other acts to be
done, as it thinks fit."

This rul e makes the position clear. No doubt, this rule is

of general application, that is, to partnerships at will as
well as those other than at wll; but there are no
[imtations in this provision confining its operation only
to partnerships other than those at will. Sub-s. (1) of s.
43 of the Partnership Act does not say what will be the date
from which the firmwll be deened to be dissolved. For

ascertaining that, we have to go to sub-s. (2) which reads
t hus :
"The firmis dissolved as fromthe date nen-
tioned in the notice as the dat e of
di ssolution or, if no date is so nmentioned, as
from the date of the  comunication of the

notice."
Now, it will be clear that this provision contenplates the
mentioning of a date fromwhich the firm would stand
di ssol ved. Mentioning of such a date would be entirely
foreign Lo a plaint in a suit for dissolution of partnership
and therefore such a plaint cannot fall wthin t he
expression "notice"' used in the Sub-Section. It would

follow therefore that the date of service of a sumopns
acconpanied by a copy of a plaint in the suit for
di ssol uti on of

329

partnershi p cannot be regarded as the date of dissolution of
partnership and s. 43 is of no assistance.

Even assum ng, however, that the term "notice" 'in the
provision is wide enough to includewithinit a plaint filed
in a suit for dissolution of partnership, the sub-section
itself provides that the firmw Il be deened to be dissol ved
as fromthe date of conmunication of the notice.” It  would
follow, therefore, that a partnership would be deened to be
di ssol ved when the sunmons acconpanied by a copy of the
plaint is served on the defendant, where there is only one
defendant, and on all defendants, when there are severa

def endant s. Since a partnership will be deemed to  be
di ssol ved only fromone date, the date of dissolution would
have to be regarded to be the one on which the | ast = sunmons
was served. Now, if the H gh Court wanted to  give the
benefi t of the provisions of s. 43 to ‘any of the
parties--defendants before it , it should have borne in mnd
the full inplications of those provisions. W have no
material on record for ascertaing the date on which the |ast
sunmons was served in this case. Since that date \is not
known or coul d have been known by the High Court, it was in
error in holding that the suit was barred by tinme.

The High Court has overl ooked the fact that even upon the
argunent addressed before it on behalf of Kanshi Rain, the
guestion of linmtation was not one purely of |aw but was a
m xed question of fact and |aw and, therefore, it was not
proper for it to allowit to be raised for the first tinme in
ar gunent . We are satisfied that what the H gh Court has
done has caused prejudice to some of the parties to the suit
and on that ground al one, we would be justified in setting
aside its decision. |If the High Court felt overwhel ned by
the provisions of s. 3 of the linmtation Act, it should at
| east have given an opportunity to the parties which
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supported the

330

decree of the trial court to neet the plea of limtation by
amending their pleadings. After allowing the pleadings to
be anended, the High Court should have framed an issue and
remtted it for a finding to the trial Court. I nstead of
doi ng so, it has chosen to treat the pleading of one of the
def endants as conclusive not only on the question of fact

but also on the question of |aw and disnissed the suit. It
is quite possible that had an opportunity been given to the
def endants, they could have established, in addition to

proving the dates on which the sunmonses were served, that
the suit was not barred by tine because of acknow edgnent in
the course of the discussion, the H gh Court had said that
it was not suggested before it by anyone that the claim was
not barred by reason of acknow edgnents. Apparently, no
such argument was advanceb before it on behalf of the
plaintiff . and the defendant Banarsi das because the counse

were apparently taken by surprise and had no opportunity to
obtain instructions on this aspect of the case. W are
clearly of opinion that the High Court was in error in
allowing the plea of limtation to be raised before it
particul arly by defendants who had not even filed a witten
statenment in the case. W do not think that this was a fit
case for permtting anentirely new point to be raised by a
non-contesting party to the suit.

In view of our decision on this point, it would follow that
the Hi gh Court’s decision nmust be set aside and that of the
trial court restored. W may, however, nention that sone of
the parties including the appellant Banarsidas and the
plaintiff-respondent, Kundenlal as well as the defendant-
respondent Kanshi Ram were agreeable to certain variations
in the decree. But as there were other parties besides them
to whom these variations are not acceptable, we are bound to
deci de the appeals on nerits. - For the aforesaid reasons, we
allow the appeals of Banarsidas and Kundanlal and restore
the decree of the tria
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court, but nmke no order as to costs.
Along with the appeals, we heard two G vil M scell aneous

Petitions, Nos. 1482 of 1962 and 1534 of 1962. The first is
to the effect that the | ease granted by this Court during
the pendency of these appeals should be terninated early:
It is said that the reason why the termof five years was
fixed was that this Court was seized with the litigation and
it was expected to last for five years. But as it ~happens,
it has terminated wthin about a year and a half and
therefore there is no reason for the I|ease to continue.
Apart fromthe fact that it would not be in the interest of
the parties to determne the |ease before its expiry we
doubt whether we can legally do SO W, therefore, reject
this application. As regards the other application, it is
agreed between parties that it should be considered by the
Recei ver when the assets are distributed.

W nmay also nmention that during argunents it was stated
bef ore us on behal f of Banarsidas that he had installed sone
new machinery for the efficient running of the mll and that

before the mll is sold he should be allowed to renove the
machi nery. It was suggested that perhaps it would be in the
interest of all the parties if the mll is sold along wth

the new machinery at the date of sale. The other parties,
however said that it would be best if Banarsidas renoves the
nmachi nery before the expiry of the |ease. In t he
ci rcunst ances, we can give no direction in the matter. It
will be open to the parties, however, to agree upon the
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fromthe H gh Court.
VWil e we disniss the G vi
no order as to costs.
Appeal s al | owed.
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course to be adopted when the Receiver sets about
the machinery, or if they do not agree,

M scel | aneous Petitions,

sel ling

to obtain directions

we make




