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Leave granted.

One Sailen CGhosh was the original owner of the suit
property. He died on 23rd June, 1942 | eavi ng behind his
wi dow Snt. Mra Chosh, son Partha Sarathi Ghosh-who is
respondent herein and two daughters namely Snt
Sril ekha Ghosh (Roy) and Smt. Sul ekha Ghosh (Mtra) who
are the appellants herein. According to the | aw of
succession prevailing then the respondent and his nother
becare joint owners of the suit property subject to'the
provision in Section 3(3) of the H ndu Wnman's Right to
Property Act, 1937. After coming into force of the Hi ndu
Succession Act, 1956 the wi dow s interest becane absol ute
and thus the respondent and his nother becane co-
sharers of the suit property each having a noity share.

The wi dow by a registered deed of gift dated 23.8. 1968
gifted her share to the appellants. After acquiring share
in the suit property through their nother the appellants
filed a suit Title Suit No.29/70 agai nst the respondent
seeking a decree of partition. The suit was decreed in'the
prelimnary formon 28.2.1972 decl aring 8 annas share of
property of the defendant and 4 annas of each of the
plaintiffs. In the prelimnary decree liberty was given to
the defendant to pre-enmpt the share of the plaintiff No.1
who was narried. Subsequently plaintiff no.2 also got
married on 12 June, 1976.

Before her marriage the plaintiff no.2 had filed an
application wunder Section 4 of the Partition Act, 1893 (for
short "the Act’) Msc. Case No.21 of 1972 praying for pre-
enption of the share of plaintiff no.1. Duri ng pendency of
the suit plaintiff no.2 got married. Thereafter the
defendant filed an application before the trial court for an
order to purchase the share of plaintiff no.2. The prayer of
the defendant was rejected by the trial court vide order
dated 8.7.1978. However, Msc. Case No.21/72 was
di sposed of by the trial court on 12th January, 1980 with a
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finding that both plaintiff no.2 and the defendant will have
the right to buy the share of plaintiff no.1. Against the
sai d order the defendant preferred an appeal before the

H gh Court which was decided by the order dated

23.4.1987. The appeal was allowed and the order passed

by the trial court was set aside holding that the defendant

al one was entitled to purchase the share of plaintiff no.1 as
after marriage the plaintiff no.2 |l ost the status of a

menber of the undivided famly. It is not in dispute that
the order was not chall enged before any higher forum

After the aforenentioned decision of the Hi gh Court
the defendant filed an application under Section 4 of the
Partition Act for purchasing 1/4th share of plaintiff no.2
under the changed circunstances. The trial court
rejected the application mainly on the ground that an
application previously filed by the defendant under Section
4 of the Act had been rejected by the trial court and the
order having not been chall enged had attained finality.

The defendant chall enged the order in revision before the

H gh Court in C. O No.3529 of 1992, which was deci ded by

the H gh Court by the order dated 19.4.1999. The Hi gh

Court allowed the Revision Petition, set aside the order of
the trial judge and all owed the application for pre-enption
filed by the defendant for purchasing the share of plaintiff
no.2. The trial court was directed to pass all further
necessary orders and directions including fixing of
valuation in terms of Section 4 of the Act. The said order
i s under challenge inthis appeal filed by the plaintiffs.

The core question that arises for consideration in this
appeal is whether the defendant is entitled to purchase the
share of his sister plaintiff no.2 under Section 4 of the Act.
The provision is quoted hereunder:

"4. Partition suit by transferee of share
in dwel ling-house (1) Were a share of
a dwel i ng- house bel onging to an

undi vided fam |y has been transferred
to a person who is not a nenber of

such famly, and such transferee sues
for partition, the Court shall, if any
menber of the famly being a

shar ehol der shall undertake to buy the
share of such transferee, nake a

val uati on of such share in such

manner as it thinks fit, and direct the
sal e of such share to such sharehol der
and may give all necessary and proper
directions in that behalf.

(2) If in any case described in sub-
Section (1) two or nore nmenbers of the
fam |y bei ng such sharehol ders

several ly undertake to buy such share,
the Court shall follow the procedure
prescri bed by sub-section (2) of the |ast
f oregoi ng section.”

On a plain reading of the Section it is clear that there
are certain conditions for its application,such as

(1) the dwel | i ng house nust belong to
undi vi ded famly;
(2) the transfer nust be nade to a stranger

(3) transferee has filed the suit for partition
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and
(4) shar ehol der clai ms and undertakes to buy

the share of the stranger

The condition for application of the statutory
provision is that a dwelling house belonging to an
undi vided fam |y nmust have been transferred to a person
who is not a nenber of such famly and such transferee
sues for partition. If this pre-condition is satisfied then if
any nenber of the fam |y being a sharehol der undertakes
to buy the share of such transferee the Court is to make a
val uati on of such share in such manner as it thinks fit and
direct the sale of such share to such share-hol der

Conming to the case in hand it appears fromthe
di scussions in the inpugned order that the Hi gh Court has
proceeded on the assunption that a daughter on getting
married ceases to be a part of the famly of her father for
the purpose of Section 4 of the Act. It is on this
assunption that the respondent nade the application
under Section 4 of the Act to purchase the share of
plaintiff no.2 who had got nmarried during pendency of the
petition filed by her under that Section for purchasing the
share of her married sister plaintiff no.1.

The question for consideration is whether for the
pur pose of application of Section 4 of the Act a married
daughter can be said to be "a person who is not a nmenber
of such famly". [If the question is answered in the
affirmative then the application filed by the respondent
was nai nt ai nabl e and coul d be consi-dered on nerit. |If the
guestion is answered in the negative then Section 4 of the
Act is not applicable and the application filed by the
respondent is to be rejected as not naintainable.

The position is well settled that Section 4 of the Act
deserves a liberal construction because its very object and
purpose is to preserve the integrity of the dwelling house.
Sir Ashutosh Mikherjee in his classical exposition of the

nmeaning of the term’famly’ in the case of Khirode
Chandra vs. Saroda Prasad, 7 Ind. Cases 436 (Cal.)
observed

"The word "family" as used in the
Partition Act ought to be given a |libera
and conprehensi ve nmeaning, and it

does include a group of persons related
in blood, who live in one house or
under one head or nanagenent. There

is nothing in the Partition Act to
support the suggestion that the term
"fam |ly" was intended to be used in a
very narrow and restricted sense
nanely, a body of persons who trace
their descent froma comon

ancestor."

Therein it was further observed

"When regard is had to Hi ndu socia
custons and manners, it is difficult to
hold that the term"famly" is not
conpr ehensi ve enough to include

such a body of persons. Indeed, in
cases where there are no nmale children
in the fam|ly and the daughters al one
are entitled to the inheritance, their
husbands very often |live as nenbers of
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the famly, and they with their w ves
may not inappropriately be treated as
the "fam|ly" some nmenbers of which
have shares in the dwelling house."

Thi s deci sion has been considered to be a | eading
authority on the question in issue. The sane principle has
been foll owed by different H gh Courts in Mhoned
Sul ai man Khan vs. M. Amir Jan AIR 1941 Al 281;

Krishna Pillai v. Parukutty Ammal AIR 1952 Mad 33; Alley
Hasan vs. Toorab Hussain AIR 1958 Pat 232; and Pal un
Dei v. Rathi Mallick AIR 1965 Ori 111.

The Pal uni Dei case (supra) the Oissa Hi gh Court
hel d that the defendant no.2 in the case though was
married and residing with her husband el sewhere. she at
times used to reside in her father’'s house and had not
abandoned her intention to reside there; she was related
by blood tothe famly of the owner; she nust therefore be
treated as a nenber of the undivided fanily qua the
dwel i ng house of defendant 1. She being a sharehol der is
entitled to buy the share of the plaintiff-transferee. The
H gh Court held that judgment of the Court bel ow rejecting
her claimis contrary to |law and nmust be set aside.

In the case of Gautam Paul vs. Debi Rani Paul and
ot hers (2000) 8 SCC 330 this Court considered the
qguestion of |iberal interpretation to be given to the
provi sions of Section 4 of the Act. This Court nade the
fol |l owi ng observati ons:

"Let us now consider whether the sale
to the appellant by Bibhuti Paul can be
said to be a sale to an outsider-or a
stranger to the famly. Undoubtedly,
Section 4 should be given a |libera

i nterpretation. However, giving a libera
interpretation does not nean that the
wor di ngs of the Section and the clear
interpretation thereof be ignored. The
rel evant wordi ngs are "dwel ling house
bel ongi ng to an undivided fam|y".

Thus it must be a dwelling house

bel ongi ng to an undivided famly. The
further requirenment is that the transfer
must be to a person who is not a

menber of "such famly". The words

"such fam |ly" necessarily refers to the
undi vided famly to whomthe dwelling
house bel ongs."

XXX XXX XXX

"W are in agreenent with this opinion.
There is no | aw whi ch provides that co-
sharer must only sell his/her share to
anot her co-sharer. Thus strangers/
out si ders can purchase shares even in

a dwel l'ing house. Section 44 of the
Transfer of Property Act provides that
the transferee of a share of a dwelling
house, if he/she is not a menber of
that famly, gets no right to joint
possessi on or common enj oynent of
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the house. Section 44 adequately
protects the fam |y nmenbers in which

an outsider can get possession is to
sue for possession and cl ai m
separation of his share. In that case
Section 4 of the Partition Act cones
into play. Except for Section 4 of the
Partition Act there is no other |aw

whi ch provides a right to a co-sharer to
purchase the share sold to an outsider
Thus before the right of pre-enption,
under Section 4, is exercised the
conditions laid down therein have to be
conplied with. As seen above, one of
the conditions is that the outsider
must sue for partition. Section 4 does
not provide the co-sharer a right to
pre-enpt where the stranger/outsider
does not hing after purchasing the
share. In other words, Section 4 is not
giving a rightto a co-sharer to pre-
enpt and purchase the share sold to

an outsider anytine he /she wants.

Thus even though a libera
interpretation nmay be given, the

i nterpretati on cannot’ be one which
gives a right which the |egislatures
clearly did not intend to confer. The

| egi sl ature was aware that in a suit for
partition the stranger/outsider, who
has purchased a share, would have to

be made a party. The | egislature was
aware that in a suit for partition the
parties are interchangeable. The

| egi sl ature was aware that a partition
suit would result in a decree for
partition and in nost cases a divi'sion
by metes and bounds. The |egislature
was aware that on an actual division

i ke all other co-sharers, the
stranger/outsider would al so get
possessi on of his share. Yet the

| egi slature did not provide that the
right for pre-enption could be
exercised "in any suit for partition".
The legislature only provided for such
ri ght when the "transferee sues for
partition". The intention of the

| egislature is clear. There had to be
initiation of proceedings or the naking
of a claimto partition by the
stranger/outsider. This could be by
way of initiating a proceeding for
partition or even claimng partition in
execution. However, a nere assertion

of a claimto a share without

denmandi ng separation and possession

(by the outsider) is not enough to give
to the other co-sharer a right of pre-
enpti on. There is a difference
between a nmere assertion that he has a
share and a claimfor possession of
that share. So long as the stranger-
pur chaser does not seek actua

di vi si on and possession, either in the
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suit or in execution proceedings, it
cannot be said that he has sued for
partition. The interpretation given by
Cal cutta, Patna, Nagpur and Oissa

H gh Courts would result in nullifying
the express provisions of Section 4,
which only gives a right when the
transferee sues for partition. If that
interpretati on were to be accepted then
in all cases, where there has been a
sale of a share to an outsider, a co-
sharer could simply file a suit for
partition and then claima right to
purchase over that share. Thus even

t hough the outsider may have, at no
stage, asked for partition-and for the
delivery of the share to him he would
be forced to sell his share. It would
give to a co-sharera right to pre-enpt
and purchase whenever he/she so

desired by the sinple expedient of filing
a suit for partition. This was not the
i ntent or purpose of Section 4. Thus
the view taken by Cal cutta, Patna,
Nagpur and Orissa H gh Courts, in the
af orement i oned cases, cannot be said

to be good | aw. "

(Enphasi's supplied)

In the case of GChantesher Ghosh vs. Madan Mohan
Ghosh and others (1996) 11 SCC 446 this Court
interpreting Section 4 of the Partition Act nade the
foll owi ng observations :

"In order to answer this npot question

it has to be kept in view what the

| egi sl ature i ntended whil e enacting the
Act and specially Section 4 thereof.

The legislative intent as reflected by the
St at ement of Objects and Reasons, as

noted earlier, makes it clear that the
restriction inposed on a stranger
transferee of a share of one or nore of
the co-owners in a dwelling house by
Section 44 of the T.P. Act is tried to be
further extended by Section 4 of the
Partition Act with a view to seeing that
such transferee washes his hands off

such a famly dwelling house and gets
satisfied with the proper valuation of

his share which will be paid to him by

the pre-enmpting co-sharer or co-

sharers, as the case may be. This right
of pre-enption available to other co-
owners under Section 4 is obviously in
further fructification of the restriction
on such a transferee as inposed by

Section 44 of the T.P. Act."

This Court in the case of Babu Lal vs. Habi bnoor
Khan (dead) by Lrs. And ors. 2000 (5) SCC 662 considering
the applicability of Section 4 of the Act observed:
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"Therefore, one of the basic conditions
for applicability of Section 4 as laid
down by the aforesaid decision and

al so as expressly mentioned in the
section is that the stranger-transferee
must sue for partition and separate
possessi on of the undivided share
transferred to himby the co-owner
concerned. It is, of course, true that
inthe said decision it was observed
that even though the stranger-
transferee of such undivided interest
noves an execution application for
separating his share by netes and
bounds it would be treated to be an
application for suing for ~partition and
it is not necessary that a separate suit
shoul d be filed by such stranger-
transferee. Al'l “the same, however,
bef ore Section 4 of the Act can be
pressed into service by any of the other
co-owners of the dwelling house, it has
to be shown that the occasion had
arisen for himto nmove under Section 4
of the Act because/ of the stranger-
transferee hinself noving for partition
and separate possession of the share of
the ot her co-owner which he woul d

have purchased. This condition is
totally lacking in the present case. To
recapitul ate, Respondent 1 decree-

hol der hinsel f, after getting the fina
decree, had nmoved an application

under Section 4 of the Act. The
appel l ant, who was a stranger

purchaser, had not filed any
application for separating his share
fromthe dwelling house, either at the
stage of prelimnary decree or fina
decree or even thereafter in execution
pr oceedi ngs. "

At this stage it will be relevant to notice the

provi sions of Section 23 of the H ndu Successi on-Act and
Section 44 of the Transfer of Property Act, under which

preferential right to acquire property in certain cases

particularly in respect of the dwelling houses, is dealt wth.

The said Sections are quoted hereunder

"23. Special provisions respecting

dwel | i ng- houses Where a Hi ndu

intestate has left surviving himor her
both nale and female heirs specified in
Class | of the Schedul e and his or her
property includes a dwelling-house

whol Iy occupi ed by nenbers of his or

her fanmily, then notw thstandi ng
anything contained in this Act, the
right of any such female heir to claim
partition of the dwelling-house shal

not arise until the nale heirs choose to
di vide their respective shares therein
but the fenale heir shall be entitled to
a right of residence therein;
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Provi ded that where such female heir is
a daughter, she shall be entitled to a
ri ght of residence in the dwelling
house only if she is unnmarried or has
been deserted by or has separated from
her husband or is a w dow. "

Section 44 of the Transfer of Property Act reads as
fol | ows:

"\Where one of two or more co-owners of

i movabl e property | egal 'y conpetent

in that behalf transfers his share of
such property or any interest therein,
the transferee acquires, as to such
share or interest, and in so far as is
necessary to give effect to the transfer,
the transferor’s right to joint
possessi on or other common or part

enj oynment -of the property, and to
enforce a partition of the same, but
subject to the conditions and liabilities
affecting, at the date of the transfer,
the share or interest so transferred.

Wiere the transferee of a share of a
dwel | i ng house bel onging to an

undi vided famly is not a nenber of

the famly, nothing in this Section shal
be deened to entitle himto joint
possessi on or other common or part

enj oynment of the house."

Al t hough the statutory provisions are not very
happily worded it is clear fromSection 23 that it expressly
recogni zes the right of a female heir to reside in the family
dwel | i ng house. This is the position despite the restriction
statutorily placed on her right to claimpartition of such
dwel | i ng house.
In the case of Narashimaha Murthy vs. Susheel aba
(Snt.) & Os, (1996) 3 SCC 644, this Court considering
the provisions of Section 23 of the Act in the |light of
Section 4(1) of Partition Act and Section 44 of the Transfer
of Property Act made the foll owi ng observations:

"Attention may now be invited to the

| ast sentence in the provision and the
proviso, for there lies the clue to get to
the heart of the matter. On first

i mpression the provision may appear
conflicting with the proviso but on

cl oser exam nation the conflict

di sappears. A female heir’'s right to
claimpartition of the dwelling house
does not arise until the nale heirs
choose to divide their respective shares
therein, but till that happens the
female heir is entitled to the right to
reside therein. The fenmale heir already
residing in the dwelling house has a
right to its continuance but in case she
is not residing, she has a right to
enforce her entitlement of residence in
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a court of law. The proviso nmakes it
anply clear that where such fenale

heir is a daughter, she shall be entitled
to a right of residence in the dwelling
house only if she is unnmarried or has
been deserted by or has separated from
her husband or is a widow On first

i npression, it appears that when the
femal e heir is the daughter, she is
entitled to a right of residence in the
dwel | i ng house so I ong as she suffers
fromany one of the four disabilities i.e.
(1) being unmarried; (2) being a
deserted wife; (3) being a separated
wife; and (4) being a widow. - It may
appear that fermale heirs other than the
daughter are entitled without any
qualification toa right of residence, but
the daughter only if she suffers from
any of the aforenentioned disabilities.
If this be theinterpretation, as sonme of
the commentators on the subject have
thought it to be, it would lead to a

hi ghly unjust result for a married
granddaughter as a/Class | heir may

get the right of residence in the
dwel | i ng house, and a married

daughter may not. This incongruous
result could never have been

postul ated by the | egislature.
Significantly, the proviso covered the
cases of all daughters, which neans al
ki nds of daughters, by enpl oynent of
the words "where such fenale heir is a
daughter” and not "where such female
heir is the daughter". The proviso thus
is meant to cover all daughters, the
descripti on of which has been given in
the above table by arrangenent. The
word ' daughter’ in the proviso is neant
to include daughter of a predeceased
son, daughter of a predeceased son of a
predeceased son and daughter of a
predeceased daughter. The right of

resi dence of the fenmale heirs specified
in Class | of the Schedule, in order to
be real and enforceabl e, presupposes
that their entitlenent cannot be
obstructed by any act of the nmale heirs
or rendered illusory such as in
creating third party rights therein in
favour of others or in tenanting it,
creating statutory rights agai nst

di spossession or eviction. VWhat is
nmeant to be covered in Section 23 is a
dwel | i ng house or houses, (for the

si ngul ar woul d include the plural, as
the caption and the section is
suggestive to that effect) fully occupied
by the nmenbers of the intestate’s
famly and not a house or houses |et

out to tenants, for then it or those
woul d not be dwel ling house/ houses

but merely in description as residentia
houses. The section protects only a
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dwel | i ng house, which neans a house
whol Iy inhabited by one or nore
nmenbers of the family of the intestate
where sone or all of the famly
nmenbers, even if absent for sone
tenmporary reason, have the aninus
revertendi. In our considered view, a
tenanted house therefore is not a
dwel | i ng house, in the sense in which
the word is used in Section 23.

XXX XXX XXX

The second question does not
present nuch difficulty. Onlitera
interpretation the provision refers to
male heirs in the plural and unl ess
they choose to divide their respective
shares in the dwel ling hose, ferale
heirs have no right to claimpartition
In that sense there cannot be a division
even when there is a single nale. It
woul d al ways be necessary to have
nore than one male heir. ~ One way to
look at it is that /if there is one nale
heir, the section is inapplicable, which
neans that a single male heir cannot
resist female heir’s claimto partition.
Thi s woul d obvi ously bring unjust
results, an intendnent |east conceived
of as the underlying idea of
mai nt enance of status quo would go to
the winds. This does not seemto have
been desired while enacting the specia
provision. It |ooks nebul ous that if
there are two males, partition at the
i nstance of fermale heir could be
resisted, but if there is one male, it
woul d not. The enphasis on the
section is to preserve a dwelling house
as long as it is wholly occupi ed by
some or all nmenbers of the intestate’s
famly which includes mal e or males.
Understood in this manner, the
| anguage in plural with reference to
mal e heirs would have to be read in
singular with the aid of the provisions
of the General Clauses Act. It would
thus read to nean that when there is a
single male heir, unless he chooses to
take out his share fromthe dwelling
house, the femal e heirs cannot claim
partition against him It cannot be
forgotten that in the H ndu mnal e-
oriented society, where begetting of a
son was a religious obligation, for the
fulfillment of which H ndus have even
been resorting to adoptions, it could
not be visualized that it was intended
that the single nale heir should be
worse of f, unless he had a supportive
second male as a Cass | heir. The
provi sion woul d have to be interpreted
in such manner that it carries forward
the spirit behind it. The second
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guestion woul d thus have to be
answered in favour of the proposition
hol di ng that where a Hindu intestate

| eaves surviving hima single nmale heir
and one or nore femal e heirs specified
in Class | of the Schedule, the
provi si ons of Section 23 keep attracted
to naintain the dwelling house
inmpartible as in the case of nore than
one male heir, subject to the right of
re-entry and residence of the female
heirs so entitled, till such tine the
single mal e heir chooses to separate
his share; this right of his being
personal to him neither transferable
nor heritable."

(Enphasi s suppl i ed)

Applying the ratio in the aforenmentioned deci ded

cases to the case in hand the position that emerges is that
the |l ast owner of the suit property left one nale heir (son)
and three female heirs (w dow and two daughters) who
succeeded to the suit property. The widowtransferred her
interest in the suit property by gift in favour of her two
daughters, who in course of tinme got married; the two
daughters filed the suit for partition of the suit property
which was a famly dwelling house; the partition suit was
decreed prelimnary; at the stage of execution proceedings
the petition has been filed by the male heir i.e. the brother
of the plaintiffs claimng right of pre-enption to purchase
the share of one of the sisters (plaintiff no.2). In stricto
senso the provision of Section 4 of the Partition Act has no
application in the case. Neither can the plaintiffs who are
daughters be said to be strangers to the famly nor is there
any material to show that they have expressed their
intention not to reside in the suit property or to 'transfer
their interest in the sane to a person who is a stranger to
the famly. It is also to be kept in mnd that the plaintiffs
have acquired interest in the property by gift fromtheir
not her. Therefore they have stepped into the shoes of their
not her. Under the circunstances the petition filed by the
def endant under Section 4 of the Partition Act was not

mai nt ai nabl e and was liable to be dism ssed as prenmature.

At the same tinme keeping in view the object and purpose of
preserving unity of the famly dwelling house for

occupation of nenbers of the famly the plaintiffs cannot

be given a right to transfer their interest in the famly
dwel | i ng house in favour of a stranger. |f they decide not
to reside in the suit dwelling house and desire to transfer
their interest then they nmust nmake an offer to the

defendant and if he is willing to purchase the interest of
the sisters then he will be entitled to do so on paynent of
the consideration nmutually agreed or fixed by the Court.

We are persuaded to pass this Order keeping in view

the interest of all the nenmbers of the family i.e. the son
and two daughters and their famly nmenbers and the

i mportance of preserving the unity of the famly dwelling
house which is neant for occupation of successors of the
original owner, Sailen Ghosh.

W are of the viewthat in the context of the facts and
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circunst ances of the case the High Court was not right in
granting the petition filed by the respondent under Section
4 of the Act. Accordingly the order of the Hi gh Court under
challenge is nodified in the manner and to the extent

not ed above and the appeal is disposed of accordingly.
There will be no order for costs.




