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PATTANAI K, J.

These appeal s are directed against the order of Andhra
Pradesh Adm nistrative Tribunal Hyderabad dated 14.9.1994 in
QA Nos. 6742 of 1993 and 2465 of “1993. By the inmpugned order
the Tribunal has quashed Regulation 9(2) of the Andhra
Pradesh Col |l ege Service Conm ssion (terns and conditions of
service of enployees of the Commission) Regul ation, 1986
(hereinafter referred to as the ‘Regulation’) inter alia on
the ground that it contravenes Regulation 9(1) and it
purports to w pe off the past services rendered by the
gover nirent servant Superi ntendent, Col | ege Service
Conmi ssion is the appellant.

The brief facts of the case are that the Service
Commi ssion in Andhra Pradesh was formed under the Provisions
of Andhra Pradesh College Service Comm ssion -Act, 1985
(hereinafter referred to as ‘the Act’). The deputati on from
the State Government in different batches and such
deput ationists were nmanaging the affairs of the Conmi ssion
The Conmmi ssi on itself was constituted by the “State
CGovernment in exercise of powers conferred —upon it under
Section 3 of the Act. Section 7 of the Act deals with the
staff of the Comm ssion and it stipulates that the Secretary
of the comm ssion shall be appointed by the Governnent and
ot her enployees as the Commission may with the previous
approval of the government appoint from tinme “to tine.
Section 7(3) of the Act provides that the terms and
conditions of service of such enployees of the Commission
shall be such as may be provided for by Regul ation. Section
7 of the Act is extracted herei nbel owin extenso:-

" STAFF OF THE COWM SSI ON

7. (1) The staff of the Conm ssion

shal | consist of:

(a) Secretary, who shall be

appoi nted by the Government, and

(b) Such other enployees as the

Conmi ssion may, with the previous

approval of the governnent, appoint

fromtime to tine.

(2) The Salary of the Secretary and
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ot her enpl oyees of the Conmi ssion

shal | be such as may be prescribed.

(3) The other ternms and conditions

of Service of the Secretary shal

be such as may be prescribed and

those of the other enpl oyees of the

Conmi ssion shall be such as may be

provi ded for by Regul ations."

Section 20 of the Act confers power upon the Conm ssion
to make Regulation with the previous approval of the
CGovernment and such Regulation nay provide the terms and
conditions of the services of the enployees of the
Conmi ssion. In exercise of the power conferred upon the
Conmi ssion under Section 20 read with Section 7(3) of the
Act a set of Regulations were framed by the Conmmi ssion and
the CGovernment exanined the sane and conveyed its approva
as required in Sub Section (1) of Section 20 by Covernment
letter dated 29:11.1986. For better appreciation Section 20
of the Act is extracted hereinbel ow in extenso: -

"PONER TO MAKE REGULATI ONS.

Section 20 (1) The Conm ssi on may,

with the previous approval of the

Covernment  nake regul ati ons not

i nconsi stent wi'th the provisions of

this Act or the rul es made

t hereunder for di schar gi ng its

functions under this Act.

(2) In particular and  wthout

prejudice to the generality of the

foregoi ng power,  such regulations

may provide for all or-any of the

following matters, nanely: -

(a) the terns and conditions of

services of the enployees of the

Conmi ssi on under sub-section (3) of

Section 7.

(b) The manner of selection of

persons for appoi ntnent to the

posts of teachers under sub-section

(1) of Section 10;

(c) The procedure for the conduct

of busi ness of the Comm ssion under

Sub-section (2) of Sections 10 and

13; or

(d) The incone and expenditure,

budget, accounts and audit and

annual report of the conmi ssion."

Regul ation 9, as originally approved by the Governnent,
st ood anmended and the anended Regul ation 9(1) reads thus:-

"The persons drawn from other departnents wll carry
their service and they will be treated as on other duty for
a tenure period to be specified by the Conm ssion or unti
they are permanently absorbed on the Commi ssion whichever is
earlier.”

"Regul ation 9(2) - The services of those staff nmenbers
working in the Comm ssion on deputation basis and opted for
their absorption in the Conmission, shall be appointed

regularly as the staff in the Comm ssion, cadre to which
they belong as per the orders of Governnment approving their
appoi ntnents batch by batch and to determine the seniority
accordingly. for this purpose the Conmi ssion may reviewthe
pronoti ons al ready affected.”

It may be stated here that the original Regulation 9
was re-nunbered as Regulation 9(1) and Regul ation 9(2) was
i nserted by anendrment. Since the Conmm ssion was bei ng manned
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by the enployees on deputation fromthe State Governnent,.
the comm ssion asked for exercise of option by those
enpl oyees who were desirous to the absorbed permanently in
the conmission. the private respondents are those enpl oyee
who are on deputation wth the comrission from the State
CGovernment and they approached the Administrative Tribuna
chall enging the validity of Regulation 9(2) and the Tribuna
by the inmpugned judgnment has held the said provision to be
ultra virus and hence these appeals. Wile granting |eave
this Court indicated that the Special Leave is granted in so
far as the validity of Regulation 9(2) is concerned. In this
view of the matter the only question which arises for
consideration is whet her the af oresaid provision of
Regul ation 9(2) can be said to be invalid?

M. Ram Kumar, learned counsel appearing for the
appel l ants, contended that the enployer has a right to
determine the service conditions of the enpl oyees including
the principle on which the seniority of the enpl oyees can be
governed and in exercise of that power the enployer, nanely,
Servi ce Comm ssion, having framed the Regul ati on and havi ng
i ndi cated that the persons who are continuing on deputation
can be absorbed in the Comm ssion batch by batch as per the
orders of the Government and their seniority naturally wll
be determ ned in accordance wth their  absorption and the
said principle does not violate any of the constitutiona
provision. M. Ram Kumar, |earned -counsel, therefore
contended that the Tribunal comritted an error in striking
down regulation 9(2). The |earned counsel further contended
that Regul ation 9(1) has no connection with Regulation 9(2)
in as nmuch as Regulation 9(1) deals with ~a situation not
connected wth the determination of seniority of the
enpl oyees and, therefore, Regulation 9(2) cannot be said to
be violative of Regulation 9(1) and the Tribunal was thus in
error in coming to the said conclusion. In support of his
subm ssion the |earned counsel relied upon the decisions of
this Court in Chief Engineer. and  Secretary, Engineering
Departnment for and on behalf on( chandigarh. etc /vs. K S.
Brar & Anr. Etc. (1988 (Suppl.) Suprene Court cases, 756)

and M Hara Bhupal vs Union of India & Os. - (1997 (3)
Supreme Court cases 561)
M. Reddy, |[|earned counsel appearing for the private

respondent on the other hand contended, that when person
fromdifferent sources are drafted to serve in a new service
their pre-existing l ength for service in the parent
departrment should be respected and preserved by taking the
sane into account in deternmining their ranking in the new
service cadre and this has been done under Regulation 9(1)
that benefit cannot be taken away for determunation of the
inter se seniority as per Regulation 9(2) and, therefore,
the Tribunal was justified in striking down Regul ation 9(2).
I N support of his contention the | earned counsel relied upon
the decisions of this Court in Wng Comuander J. Kunmar vs.
Union of India - (1982) 2 Suprene Court Cases 116 and k.
Madhavan & Anr. Etc. Vs. Union of India & Os. etc. - (1987)
4 Suprenme Court Cases, 566

Ms. Amareswari, |earned senior counsel appearing for
the State of Andhra Pradesh On the other hand submtted,
that Regul ations 9(1) and 9(2) have to be harnoni ously read.
The | earned counsel further contended that though there has
been little clunmsiness in the drafting of Regulation 9(2)
but the intention is clear that the deputationists on being
finally absorbed in the Comm ssion would get their seniority
determined in the new cadre under the Conm ssion by taking
into account the past services rendered under the Government
and, therefore, the provisions of Regulation 9(2) can be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

read down to the aforesaid effect and should not be struck
down.

In view of the rival submissions at the Bar the only
guestion that arises for consideration in whether the
provisions of Regulation 9(2) shall be upheld by reading
down the sane or the | anguage used in the said provision is
not susceptible to be read down and shoul d be struck down by
the Tribunal? It is a cardinal principle of construction
that the Statute and the Rule of the Regul ation nust be held
to be constitutionally wvalid wunless and wuntil it is
established they violate any specific provision of the
constitution. further it is the duty of the Court to
har moni ously construe different provisions of any Act or
Rul e or Regul ati on, it possible, and to sustain the sane
rather than striking down the provisions out right. In other
words the Court has to nmake  an attenpt to see if the
di fferent provisions of the Regulation can survive and in
maki ng that attempt it is open for the Court to read down a
particular provision to clarify any anbiguity so that the
provi sion__can be sustained but not to relegislate a
provi si on. This being the paraneters under which a Court is
required to scrutinise the provisions of any Act or
Regul ati on when the sane is challenged, we would now exani ne
the wvalidity of /Regulation 9(2). Admttedly when the
Conmi ssion started’ functioning after being constituted by
the government in exercise of powers -under the Act the
enpl oyees cane on deputation fromthe State Governnment to
man the job in the comm ssion. Wen the Conmission finally
takes a decision to pernmanently absorb these deputationists
after obtaining their option the question of their inter se
seniority in the commission crops up and Regulation 9(2)
deals with the said situation. In the case of 'R S. Mkashi &
Os. vs. |.M Menon and ors. - (1982) 1 Suprene Court Cases
379, this Court had indicated that it is a just and
whol esore principle comonly applied to persons comng from
different sources and drafted to serve a new service to
count their pre-existing length ‘of service for determ ning
their ranking in the new service cards. The said principle
was reiterated by this Court in K. Midhavan’s case (supra).
A three judge Bench judgment of this Court-in the case of
W ng Conmander J. Kumar (supra) also reiterated the
aforesaid well known principle in the service jurisprudence,
and in the case in hand this principle has been engrafted in
Regul ation 9(1). The question that arises for consideration
is whether the benefits conferred upon a deputationi st under
Regul ation 9(1) has been taken away by Regul ation 9(2)? The
Tri bunal has cone to the aforesaid concl usi on and
accordingly has struck down. |If a literal nmeaning is given
to the |anguage used in Regulation 9(2), it nay appear that
the benefits conferred under Regulation 9(1) is given a go
bye and the past services rendered by the deputationists in
their parent cadre is not being taken into account while
determining their inter se seniority in the new cadre under

the Comm ssion. But as has been contended by Ms.
Amareswari, |earned senior counsel appearing for the State
CGovernment  who is the authority for approval of the
Regul ation that the phraseology used in Regulation 9(2) is
no doubt little cunmbersome but it conveys the neaning that
the total Ilength of service of these deputationists should

be taken into account for determining the inter se seniority
in the new service under the Conmi ssion and the past service
is not being wiped off. W find considerable force in this
argument and reading down the provision of Regulation 9(2)
we hold that while determining the inter se seniority the
deputationists in the new cadre under the Conm ssion after
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they are finally absorbed, their past services rendered in
the Government have to be taken into account. |In other words
the total Ilength of service of each of the enpl oyees would
be the determ native factor for reckoning their seniority in
the new services wunder the Commssion. M. Ram Kumar,
| ear ned counsel appearing for the appellant vehenently urged
that length of service under the Conm ssion should be the
criteria for determining the inter se seniority but we are
unable to persuade ourselves to agree with the aforesaid
submi ssion of the [ earned counsel. It is not known that when
the persons were brought over to the conmssion fromthe
CGovernment on deputati on whether their option had been asked
for or not? Further such a principle if accepted then the
i nteger se seniority would be dependent upon the whin of the
Governnment, and we see no rationale behind the aforesaid
principle. The two decisions on which M. Ram Kunar, | earned
counsel placed reliance in support of his contention infact

do not lay down the aforesaid proposition. W have,
therefore, no hesitation to reject the subm ssion of M. Ram
Kumar .

In the aforesaid prem ses we dispose of these appeals
by reading down the provision of Regulation 9(2) in the
manner as indicated earlier rather than striking down the
same and hold that while determining the inter se seniority
of the deputationistsin the services of the Conm ssion
their entire length of continuous service shall be the
basi s. These appeal s are di sposed of accordingly. But in the
circunstances there will be no order as to costs.




