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ACT:

I ncome Tax- Exenption fromtaxation Agricultural inconme from
trust properties-Trustee's renuneration-a Percentage of such
income and resting on trust deed-Renuneration, whether
agricultural incone-Indian |nconme-tax Act, 1922 (11 of
1922), SS. 2(1),4(3)(viii)-

HEADNOTE

The appel | ant executed a deed of trust settling sone of his
| ands f or the maintenance of certain templ es and
Thakoorbaries. He was to be the trustee of the institutions
and was to get 15% of the net income of those lands as
trustee’s renuneration. Before the incone-tax authorities
the appellant <clainmed that as the incone received from
agricultural properties of the trust by himas trustee was
agricultural income in his hands and was by virtue of s.
4(3)(viii) of the Indian |Incone-tax Act, 1922, exenpt from
liability to pay tax, the renuneration which by the covenant
contained in the deed of trust he received was al so exenpt
under that section because, when he appropriateda fraction
of the rent or revenue of agricultural lands towards his
remuneration, the original character of the inconme was not
altered

Hel d, that the source of the right in which a fraction of
the net incone of the trust was to be appropriated by the
appellant as his renuneration was not in the “right to
receive rent or revenue of agricultural |ands, but rested in
the covenant in the deed to receive renuneration for
management of the trust, and the character of the incone
appropriated as renuneration was not the sane as the
character in which it was received by the appellant as
trustee. Consequently, the remuneration not being received
as rent or revenue of agricultural lands wunder a title,
| egal or beneficial in the property fromwhich the income
was received, it was not agricultural inconme wthin the
nmeaning of s. 2(1) of the Indian Income-tax Act, 1922, and
was not exenpt fromtaxation under s. 4(3)(viii) of the Act.
Nawab Habibulla v. Conm ssioner of Incone-tax, Bengal
(1943) L.R 7,DI1.A 14 and Prem er Construction Co. Ltd. v.
Conmi ssi oner of |Incone-tax, Bonbay Cty, (1948) L.R 75 I.A
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246, relied on.

Commi ssioner of Income-tax, Bihar and Orissa v. Kaneshwar
Singh, (1935) L.R 62 I.A 215, distinguished.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 357 of 1958.
Appeal fromthe judgnment and order dated April 24, 1957, of
the Patna High Court in Msc. Judicial Case No. 57 of 1955.
A V. Viswanatha Sastri and |. N Shroff, for the
appel | ant.

K. N. Raj agopal Sastri~ and R H  Dhebar, for t he
respondent .

1960. Cctober 25. The Judgnent of the Court was delivered
by

SHAH J.-The appellant executed a deed of trust settling
certain lands described in schedule " A" and the rents of
| ands described in schedule " C" for the maintenance of
certain tenples and Thakoorbaries. ~The material terns of
the deed of trust are:

cl. 6:-" And whereas the declarant feels that a Declaration
of Trust shoul d be nmade whereby the income of a part of the
Raj properties may be earmarked and specially devoted to the
mai ntenance of the aforesaid institutions as also the
Declarant mmy as hitherto treat hinself and be treated by
others as a legal Trustee of the said institutions and the
properties out of the income of which the said  naintenance

is being and will be provided for."

cl. 7:-" The decl arant decl ares that henceforthhe holds and
will hold the properties detailed at the foot thereof in
Schedul e " A " in trust for religious purposes of

mai ntaining the religious institutions nore fully described
in Schedule " B " annexed here-to. "

cl. 8 : "The declarant further declares that in all |ands
now held by himin the aforesaid properties as Bakast or
proprietor’s private lands as in the schedule " C " /which

are in direct khas cultivation of the Declarant shal
henceforth be or continue to be his tenancy lands for which
the Declarant shall pay the rental as noted against such
| ands, annually to the " trustee for the use and benefit  of
the aforesaid institutions and the rights of the Declarant
in them
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shal | be those of a rayat under the Bi har Tenancy Act."

The net incone of all the lands set out in Schedule A .’
after providing for the expenses of managenent and the taxes
payabl e thereon was estimated at Rs. 1,811,717 and the net
rental of the properties described in Schedule " C " was
estimited at Rs. 10,208 and fromthe aggregate of these two
amounts after deducting 15% as trustee’s renuneration, the
bal ance of the incone estimated at Rs. 1,63,136-4-0 was to
be utilised for the objects of the trust.

In the assessee’'s incone determned by the Incone-Tax
Oficer for the assessnent year 1950-51, Rs. 6,000 were
i ncluded as incorme fromnon-agricultural properties of the
trust. In the view of the Inconme-tax Oficer, the trust was
not a, public religious trust and the income derived from
properties not used for agriculture was not exenpt from
liability to pay tax in the hands of the appellant. In
appeal against the order of assessnent, the Appellate
Assi stant Conmi ssioner held that the income coning to the
hands of the appellant fromthe trust properties was not
taxabl e as private income of the appellant, but in his view,
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the remuneration anounting to Rs. 21,274 conputed at the
rate of 15% on the net incone of the trust properties in the
year in question not being agricultural income in the
appel lant’ s hands was liable to be taxed. 1In appeal to the
I ncome-tax Appellate Tribunal, Patna Bench, Patna, the order
passed by the Appellate Assistant Conm ssioner in so far as
it related to renuneration received by the appellant was
affirmed. The High Court of Judicature at Patna thereafter
at the instance of the appellant directed the |ncone-tax
Appel late Tribunal to subnmit a statement of the case on five
guestions set out in the order. The fifth question (which
is the only question mterial in this appeal) was as
fol |l ows:

" VWether, in the facts and the circunstances of the case,
the amunt of Rs. 21,274 being the amount paid to the
assessee in his character —of a Shebait of the Trust
properties should have been ~held to be exempted from
taxation on the ground that it is agricultural inconme ?"

77

The Hi gh Court agreed with the Tribunal t hat t he
remuner ation was received by the appellant under a contract,
and it was not agricultural incone, nmerely because the
source of the nobney was agricultural income. The H gh Court
accordingly answered the fifth question " against the

assessee". This appeal is filed by the appellant with | eave
under s. 66A(2) of the Indian Inconme-tax Act granted by the
Hgh Court Ilimted to the question whether the anount

received by the appellant fromthe trust property in his
character as a shebait was exenpt fromliability to pay
The material part of the definition of " Agricultural incone
"ins. 2(1) is as follows:
" Agricultural incone nmeans
(a) any rent or revenue derived from |and
which is used for agricultural purposes and is
ei t her assessed toland revenue in the taxable
territories or. subject to a |ocal rate
assessed and collected by officers’ of the
Gover nment as such.

(B) e
Agricultural income falling under cl. (a) ought —manifestly
to be received as rent or revenue derived fromland used for
agricul tural pur poses. The i nconme recei ved from

agricultural properties of the trust by the appellant as
trustee was indisputably agricultural income in~ his ~hands
and it was by virtue of s. 4(3)(viii) exenpt from liability
to pay tax. The appellant clains that the renuneration
whi ch by the convenant contained in the deed of trust he has
received is also exenpt under s. 4(3)(viii) because, when he
appropri at ed a fraction of the rent or revenue of
agricultural lands towards his remuneration, the< origina
character of the income was not altered.

The appel | ant has no beneficial interest in the |ands which
are the subject-matter of the trust : nor is he given under
the trust a right to receive and appropriate to hinself the
income of the properties or a part thereof in lieu of any
beneficial interest in that incone. The source of the right
in which a fraction of the net incone of the trust is to be
appropriated by the appellant as his remuneration is not in
the right
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to receive rent or revenue of agricultural |ands, but rests
in the covenant in the deed to receive remuneration for
managenent of the trust. The incone of the trust
appropriated by the appellant as remuneration is not
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received by himas rent or revenue of land; the ' Character
of the income appropriated as remunerati on due is again not
the sanme as the character in which it was received by the
appel l ant as trustee. Both the source and character of the
income are therefore altered when a part of the inconme of
the trust is appropriated by the appellant as hi s
remuneration, and that is so, not wi t hst andi ng t hat
conputation of remuneration is nmade as a percentage of the
income, a substantial part whereof is derived from |[ands
used for agricultural purposes. The renuneration not being
received as rent or revenue of agricultural lands under a
title, legal or beneficial in the property from which the
income is received, it’ i's not incone exenpt under s. 4(3)
(viii).

We may briefly refer tothe authorities which illustrate the

meani ng of " agricultural income " in s. 2(1) of the |Incone-
tax Act.

In Nawab Habibulla.” v. Comm ssioner of I ncome Tax,
Bengal (1), the Privy Council held that the renuneration
received by a nutwal Ii of a wakf estate, not depending on

the nature of the properties or assets which constitute the
wakf nor on the anpunt of incone derived from the wakf
estate, is not agriculturalincome within the neaning of s.
2(1) of the Indian Incone-tax Act even though the income
derived by the wakf estate is from properties wused for
agricul tural purposes.

In Prem er Construction Co., Ltd. v. Conm ssioner of |ncome
Tax, Bombay City (2), it was held by the Privy Council that
i ncome received by an assessee not itself of a character to
fall wthin the definition of agricultural incone does not
assune the character of ~agricultural incone by reason of the
source fromwhich it is derived, or the nethod by which it
is calculated. But if the income received falls w thin

(1) (1943) L.R 70 I.A 14.

(2) (1948) L.R 75 |.A 246.
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the definition of agricultural income, it earns exenption,
in whatever character the assessee receives it. In that

case, the renuneration payable to a managing agent of a
conpany in consideration of services to be rendered was a
m ni mum annual salary of Rs. 10,000 payable irrespective of
whet her the conpany made. any profit; but-if  10% of the
profits made by the conpany exceeded Rs. 10,000 the  agent
was to get an additional renuneration calculated as a
percentage upon the profits of the conpany without regard to

the source fromwhich those profits were derived. One of
the sources of income of the conpany was agricultura
incone. It was held by the Privy Council that the assessee

received no agricultural income as defined by the Act: he
recei ved renmuneration under a contract for personal ~ service
cal cul ated on the anpbunt of profits earned by the enployer.

I n Conmi ssioner of |Income Tax, Bihar and Orissa v. Kaneshwar
Singh(1), incone received by a nmortgagee who went  into
possession of properties nortgaged to himwas held to  be
agricultural incone; but that was because under the deed  of
nortgage, the nortgagee was to be in possession of the
properties and in his relation to the cultivators of the
soil, he stood in the position of landlord dealing directly
with themand collecting the rents. The nortgagee had to
pay Government revenue, cesses and taxes and his name was
registered in the Land Registration Departnent. He al one
was able to sue for rent whether current or arrears, to sue
for enhancenent or for ejectnment and was able to settle
lands with raiyats and tenants in all the properties, in
fact, he was in a position to take all proceedi ngs which the
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nortgagor would have been able to take in the ordinary
course if the lands | eased and nortgaged had remained in the
nortgagor’ s possessi on. The nortgagee received the incone,
because of the |egal ownership vested in him and even

though under the covenant of the nortgage deed, he was
required to appropriate the incone towards his dues, the
income in his hands did not cease to be agricultural incone.
I n Kanmeshwar Singh’s case (1), the court was called upon to
consi der

(1) (1935) L.R 62 |.A 215.
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the nature of the primary receipt by the nortgagee and not
of the appropriation made under the coven. ant of the deed
of nortgage.

In K B. Syed Mohanmad | sa and another v. Conmi ssioner of
Income Tax, Central and United Provinces (1), the assessee
was a nutwalli appointed under-two deeds. Under both the
deeds, ~he was to receive agricultural and non-agricultura

income and to utilise the same for purposes of the trust.
Under one of. the two deeds of trust, the balance was to be

retained by the mutwalli for his personal expenses and in
the other in lieu of his services. It was held by the
Al'l ahabad Hi gh Court  that the residue of the amounts
retained by the mutwal li -under both the deeds of trust was,

as agricultural incone, exenpt fromliability to pay tax.
In the view of the court, though the | anguage used in the
two deeds of trust was different, the intention of the
settler was the same: the mutwalli was required to perform
the functions of his office and so l1ong as he did so, he was
entitled in consideration of this service to appropriate the
residue of the profits. But in each case, the nutwalli was
a beneficiary with an obligation attached to his enjoynent
of the benefit, and had therefore two capacities,  one as
mutwal Ii and the other as beneficiary. ~The court on ' those
facts held that the bal ance of the incone fromthe zam ndari
went" through the mutwalli " to the beneficiary by virtue of
an obligation inposed under the 'terms of the trust deed
itself upon the incone of the property’. The nutwalli was
the channel through which the beneficiary received the noney
and the beneficiary was to all intents and purposes the
direct recipient of the income, and there was no change of
source and no alteration in the character of the incone.” It
remai ned agricultural incone after it had passed into the
hands of the beneficiary. In the present case, t he
appel l ant has no beneficial interest in the trust property.
The appellant so far as his renuneration is concerned is
again not the direct recipient of the income of the

(1) I,L.R [1942] All. 425.
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both altered when agricultural income is appropriated /under
the covenant in the deed of trust as renuneration for
servi ces rendered.

In this view, the appeal fails and is dismssed with costs.
Appeal dism ssed.




