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ACT:

Prevention of Food Adulteration -“Act, 1954; Section
16(1)(a) read with Section (i) and 2(i)(L)-gingelly oil-
increase in the Free Fatty Acid content-oil whether becones
adul ter at ed.

HEADNOTE

Under section 2(i)(L) (before it was amended in 1976)
of the Prevention of Food Adulteration Act, 1954, an article
of food is deened to be adulterated "if the quality of
purity of the article falls below'the prescribed standard or
its constituents are present in quantities which are in
excess of the prescribed limts of variability".

On  November 1, 1969, sanple of gingelly oil was
purchased by the Minicipal Food Inspector fromthe shop of
the respondents. After conpleting the necessary formalities,
the Food Inspector arranged to send one part of the sanple
to the Public Analyst for analysis. The Public Analyst
anal ysed the sanple on Novenber 11, 1969 and reported that
it contained 5.1% of Free Fatty Acid ‘as against the
permssible limt of 3% On receipt of the report, the
respondents were prosecuted for offences under Section
16(1)(a)(i) read with Section 7(i) and 2(i)(L) of the
Prevention of Food Adulteration Act. At the trial, in
pursuance of the respondents request, another sanple was got
anal ysed on February 6, 1970 by the Director, Central Food
Laboratory. According to his report, the gingelly oi
contained 6.2% of the Free Fatty Acid and was therefore,
adul t er at ed.

The District Magistrate observing that the Free Fatty
Acid had increased from 5. 1%to 6.2% between Novenmber 11
1969 and February 6, 1970 and it was therefore, likely that
the Free Fatty Acid content in the oil might have sinilarly
i ncreased between Novenber 1, 1969 when the sanple was taken
and Novenber 11, 1969 when the sanple was anal ysed by the
Public Analyst, held that it was not possible to say that
the prosecution had established that on the date when the
sanmple was taken the Free Fatty Acid content of the oi
exceed 3% and acquitted the respondents. The order of
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acquittal was confirnmed by the High Court. In the appeal to
this Court, it was,
N

HELD: 1 (i) The judgments of the District Mgistrate and
the High Court are set aside. The second respondent is
convi cted under Section 16(1)(a)(i) and sentenced to pay a
fine. [780(C

(ii) There was no justification for the conclusion of
the District Magistrate and the H gh Court that the Free
Fatty Acid content of the oil on the date when the sanple
was taken might have been less than 3% and therefore not
adul terated. [780B]

775

In the instant case, the Public Analyst report had been
superseded by the certificate of the Director, Central Food
Laboratory, and the latter certificate had becone concl usive
evidence of the facts mentioned in it. The sanple, nust
therefore be held, to be adulterated. There was nothing in
the evidence, nor had anything been shown from any
scientifi'c work which woul d suggest ‘that the Free Fatty Acid
content would so rapidly “increase in the space of about
three months. If it was less than 3% on Novenber 1, 1969
when the sanple was taken'it could not have increased to
6. 2% by February 6, 1970 when the sanpl e was anal ysed by the
Central Food Laboratory. [777H, 778D

2. Gngelly (Til or Sesane) oil is a sem -drying oil
It is only after | Prol onged exposure to air and |ight that
there may be sonme  discernible chenical changes in gingelly
(Til or sesane) oil. [779G

New Encycl opaedia Britannica, Vol. 13 pages 526-527
referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
115 of 1975.

Appeal by Special Leave fromthe Judgnent and / order
dated 10-1-1972 of the Madras H gh Court in Crl. Appeal No.
64 No. 657/70.

A. V. Rangam for the Appell ant.

A T. M Sanpath for the Respondents.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J.-On Novenber 1, 1969, a sanple of
gingelly oil was purchased by the Food |Inspector, Mdura
Munici pality from the shop of the first respondent, who is
now reported to be dead and agai nst whom this appeal, has,
therefore, abated. At that time respondent '('No. 2 was
attending to the business. After conpleting the necessary
fornmalities the Food Inspector arranged to send one part of
the sanple to the Public Analyst at Madras for analysis. The
sanmpl e was analysed by the Public Analyst on Novenber 11,
1969 and it was reported by himthat it contained 5.1% of
Free Fatty Acid as against the limt of 3.0% pernissible
under clause A 17.11 of Appendix B to the Prevention of Food
Adul teration Rules, 1955. In his report he also nentioned
that the sanple was properly sealed, it was air-and-
noi sture-tight and packed in thick paper so as to be proof
against light, and, the Free Fatty Acid content of the oi
woul d, therefore, remain unchanged for several nonths. On
recei pt of the Public Analyst’s report a conplaint was fil ed
against the two respondents for an offence under sec. 16(1)
(a) and Sec. 7(i) read with sec. 2(i) (L) and dause A 17.11
of Appendix 'B" to the Prevention of Food Adulteration
Rul es. Both the respondents denied the offence. The
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776

second respondent stated that he signed on the various
docunents produced by the prosecution as he was asked to do
so by the Inspector. He did not read the contents of those
docunents. The brother of the second respondent was examn ned
as a defence witness and he stated that he was in the shop
when the Food |Inspector came there and purchased the sanple
and that at the tinme of the sale the Food | nspector was told
that the gingelly oil was not nmeant to be used as an article
of food but was meant for "oil bath".

At the trial a request was made by the respondents that
anot her part of the sanple which had been produced by the
Food Inspector in the Court mght be sent to the Director,
Central Food Laboratory, Calcutta, for analysis. It was sent
as desired. The sanple was anal ysed by the Director, Centra
Food Laboratory, Calcutta on February 6. 1970. According to
his report the gingelly oil contained 6.2%of Free Fatty
Acid and was, therefore, adulterated.

The l'earned District Mgistrate, Madurai acquitted both
the respondents observing that the Free Fatty Acid had
increased from 5.1%to 6:2% between Novenber 11, 1969 and
February 6, 1970 and it was, therefore, likely that the Free
Fatty Acid content in‘the oil mght have simlarly increased
bet ween Novermber 1, 1969 when the sanple was taken and
Novermber 11, 1969, when the sanple was analysed by the
Public Analyst, Madras. On that ground, the District
Magi strate held that it was not possible to say that the
prosecution had established that on the date when the sanple
was taken the Free Fatty Acid content of the oil exceeded
3% The State preferred an appeal to the Madras Hi gh Court
agai nst the order of acquittal. The Hi gh Court confirned the
order of acquittal for the sane reason-as that given by the
District Magistrate. The State has filed this appeal after
obtai ning special |leave of this Court under Art 136 of the
Consti tution.

Under Sec. 2(i)(L) (before it was amended in 1976) of
the Prevention of Food Adulteration Act, 1954, an article of
food is deened to be adulterated "if the quality of purity
of the article falls below the prescribed standard or its
constituents are present in quantities which are in excess
of the prescribed linmts of variability".

Paragraph A.17.11 of Appendix 'B to the Rules -made
under the Prevention of Food Adulteration Act prescribes the
standard in the case of Til oil (Gngelly or seasane oil)
and to the extent relevant it reads as follows:

["A 17.11.-Til oil (G ngelly or sesame oil) means
the oil expressed from clean and sound seeds of Ti
(Sesamum i ndi cunm), black, brown, white, or mxed. It
shall be clear, free

777

fromrancidity, suspended or other foreign matter,

separated water, added col ouring or fl avouri ng

substances, or mnineral oil. It shall conformto the

fol |l owi ng standards:

(a) Butyro-rafractoneter reading at 400C .. 58.0 to
61

(b) Saponification val ue .. 188 to
193

(c) lodine value .. 105 to
115

(d) Unsaponifiable nmatter .. Not nore than

1.5 per cent.
(e) Free fatty acid as Oeic acid. .. Not nore than

3.0 per cent.
(f) Bellier test(Turbidity tenperature- Not nore than
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Acetic acid nethod). 2200 .] .]"

Now, a sanple of food purchased by a Food I nspector has
to be divided by himinto 3 parts and each part has to be
mar ked, sealed and fastened separately. Before the Act was
amended in 1976, one part was to be delivered to the person
fromwhom the sample was taken, another part was to be sent
for analysis to the Public Analyst and the third part was to
be retained with the Food I nspector to be produced by himin
case |l egal proceedings were taken or it becane necessary to
send it for analysis to the Director of the Central Food
Laboratory. The Public Analyst was required to deliver a
report of the result of his analysis and this report was
ordinarily the foundation of the prosecution by the Food
I nspector. After the institution of the prosecution, the
accused was given the right to request the Court to send the
third part of the sanple retained by the Food Inspector to
the Director, Central Food Laboratory for a certificate. The
Director, Central Food Laboratory was required to send to
the Court a certificate specifying the result of his
analysis ‘and the certificate of the Director, Central Food
Laboratory, thereupon, superseded the Public Analyst’'s
report. The Public Analyst’'s report, if not superseded by
the Certificate of the Director. Central Food Laboratory and
the Certificate of the Director, Central Food Laboratory
m ght be used as evidence of the facts stated therein in any
proceedi ng under the Act with this difference that the
certificate of the Director, Central Food Laboratory was to
be final and conclusive evidence of the facts stated
t herei n.

In the present case the certificate of the Director
showed that the sanple of gingelly oil contained 6.2% of
Free Fatty Acid whereas the permissible Iimt was 3% only.
W are not concerned with the Public Analyst’s report since
that has been superseded by the certificate of the Director,
Central Food Laboratory, and the latter certificate has been
made concl usive evidence of the facts nmentioned in it. The
sanple, it nust therefore be found, was adulterated.

778

The sanple, as we nentioned wearlier, was taken on
Noverber 1, 1969, the analysis by the Public -Analyst was on
Novermber 11, 1969 and the analysis by the Director, Centra
Food Laboratory was on February 6, 1970. The |earned
District Magi strate and the Hi gh Court thought that although
the Free Fatty Acid content in that part of the sanple which
was sent to the Director, Central Food Laboratory was 6.2%
on the date when the Director analysed the oil it could not
be said to have been established that on the date when the
sampl e was taken by the Food Inspector the Free Fatty Acid
content exceeded 3% According to themit could well be that
the Free Fatty Acid content increased due to natural causes.
W are unable to agree with the lower Courts. “There is
nothing in the evidence, nor has anything been shown to us
fromany scientific work which would suggest that the Free
Fatty Acid content would so rapidly increase in the space of
about three nmonths that what was | ess than 3% on Novenber 1,
1969, when the sanple was taken increased to 6.2% by
February 6, 1970, when the sanple was analysed by the
Central Food Laboratory. On the other hand in the New
Encycl opaedi a Britannica Volume 13 (pages 526-527) it is
sai d:

"Fats can be heated to between 2000 and 2500C
wi t hout undergoi ng significant changes provi ded contact
with air or oxygen is avoided.. On exposure to air,
oils and fats gradually wundergo certain changes. The
drying oils absorb oxygen (dry) and pol ynerize readily;
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thin layers form a skin or protective film The
sem drying oils absorb oxygen nore slowy and are |ess
useful as paint oils. Still, sufficient oxygen is
absorbed in tine to produce distinct thickening and
some film formation. Oxidation of the drying and
sem drying oils is accelerated by spreading the oi
over a large surface. On greasy cloths, for exanple,
oxygen absorption may proceed SO rapi dly t hat
spont aneous conbustion ensues. The nondrying oils, of
which olive oil is typical, do not oxidize readily on
exposure to air, although changes do take place
gradual Iy, including slow hydroysis (splitting to fatty
acids and gl ycerol) ‘and subsequent oxidation. This slow
oxi dation causes a di sagreeabl e snell and taste
described by the termrancidity.
779
The chemical reactions involved in oil oxidation
have been studied w dely, when oils and fats are
exposed to air, little change takes place for a period
of . time that varies fromoil to oil depending upon the
amount _and type of _unsaturation and the content of
natural antioxidants. During this so-called induction
period, there is-virtually no change in either odour or
chem stry of the oil because of the protective effect
of nat ur al anti oxi dant s, especial ly t ocopher ol
Gradual ly, the /effectiveness of the anti-oxidant is
overcome and there is an accel erating rate of oxidation
of unsaturated 'acids, called autoxidation. Chemcally,
t he first irdentifiable oxi dati on products are
hydr oper oxi des. These break down intoa large variety
of | ow nol ecul ar-wei ght —al dehydes, esters,  ‘al cohols,
ket ones, acids, and hydrocarbons, sone of which possess
the pungent, disagreeable odours characteristic of
rancid fats. |n soyabean oil exposed to air 'to the
poi nt of incipient rancidity, more than 100 different
oxi dation products have been -identified. Natural oils
such as coconut oil, with very low |evels of
unsaturation, are very stable to flavour deterioration
but the nore highly unsaturated oils suchas soyabean
oil or safflower oil [lose their flavour nore quickly.
Sesame oil is unique in its flavour stability because
of the presence of several natural  antioxidants
(sesam n, sesampblin, sesanpl). Synthetic antioxidants
such as propyl gallate, butylated hydroxyani sole (BHA),
and butylated hydroxytoluene (BHT) have been wused to
retard the onset of rancidity and increase the storage
life of edible fats".
Gngelly (Til or seasane) oil we npmay nmention (is a  sem
drying oil. From the extract from the Encycl opaedia
Britannica it is only after prolonged exposure to air and
light that there may be sone di scernible chem cal changes in
gingelly (til or seasane) oil. In fact it is nentioned in
the Encycl opaedia Britannica that seasane oil is unique in
its flavour stability because of the presence of severa
natural antioxidants. There is nothing to indicate that the
sanpl es were not packed as required by the rules. The report
of the Public Analyst nentions "The sanpl e has been received
properly sealed, to be air and mpoisture tight and packed in
thick paper to be proof against access to |ight. Under these
conditions the Free Fatty Acid content of oils
780
remai ns unchanged for several nonths". The certificate of
the Director, Central Food Laboratory nentions "The seals
were intact". W are, therefore, clearly of opinion that
there was no justification for the conclusion of the
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District Magistrate and the Hi gh Court that the Free Fatty
Acid content of the oil on the date when the sanple was
taken m ght have been less than 3% and therefore, not
adulterated. W set aside the judgnents of the District
Magi strate and the H gh Court and convict the second
respondent under Sec. 16(1)(a)(i) read with sec. 7(i) and
2(i) (L) of the Prevention of Food Adulteration Act and
sentence him to pay a fine of Rs. 100 in default to undergo
sinple inprisonment for a period of two weeks. W are
imposing a nomnal sentence havi ng regard to the
circunmstance that we are interfering with a concurrent order
of acquittal more than ten years after the comm ssion of the
of f ence.

N. KA

781




