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1. Leave granted.
I ntroduction

2. The scope and ambit of the provisions of  International Treaty
vis-a-vis the Extradition Act, 1962 is involved in the present appeal
Background Facts

3. Appel  ant herein is said to be an I'ndian citizen. He allegedly
hol ds an | ndi an Passport. He, however, indisputably is a resident of
United States of America. Allegedly he had been runni ng an event
managenent conpany and pronoting clubs into organizing

entertai nnent, cultural events and shows in various parts of the United
States of America for a long tine.

4. The CGovernnent of the United States of America made a form
request to the Governnent of India for his extradition alleging that the
appel | ant had conspired in aiding and abetting the sal e and supply of
MDMA, a controll ed substance and ot her offensive substances. He is
said to be one of the nenbers of a crimnal organization-involved in
drug trafficking and noney | aundering. His organization has been
found to be responsible for distributing mllions of tablets of NMDVA
and | aundering mllions of dollars in drug proceeds. The organization
is said to have purchased | arge quantities of MDVA from various
sources in Netherlands and obtained themin USA through couriers and
exchanged them for cash to be distributed to the | ower |evels of the
organi zation, who in turn, would sell MDVA to buyers/consunmers in
Houst on.
5. United States of Arerica is a Treaty State. An Extradition
Treaty was entered into between the CGovernment of the Republic of
India and the Governnent of the United States of America on or about
21st July, 1999.

Pr oceedi ngs
6. A warrant of arrest is said to have been issued by the U S
District Court for the Southern District of Texas, Housing Division for
the arrest of the appellant. Pursuant to the request made by the
Governnment of the United States of America, he was arrested on 10th
Noverber, 2002. The Governnent of India in exercise of its power
conferred upon it under Section 5 of the Extradition Act, 1962 (for
short, "the Act’) made a request to the Additional Chief Metropolitan
Magi strate, New Del hi, to nake an enquiry in respect of the alleged
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of fences | evell ed against him He was produced before the said court.
The docurnents appended to the formal request for extradition
contai ni ng 154 pages were supplied to him He was granted an
opportunity to file witten statenent.
7. On the prenmise that the said formal request did not satisfy the
requirements of Article 9 of the Extradition Treaty as well as Section 7
of the Act, he filed an application for supply of deficient docunents and
requested supply of copies thereof to lead his defence. He also filed an
application for adjourning the case for three weeks to engage a counsel
According to him he felt handi capped having not been supplied with
the statute of the US Sec 846. Affidavit affirnmed by one Merietta |
Geckos and enclosed with the extradition request did not contain any
docunent in support of the statement made in the said affidavit in
whi ch he had stated about the arrest of few alleged co-defendants, but
no arrest neno or transcribes of the alleged conversations with the
appel | ant which had led totheir arrest had been annexed with the
affidavit. H s request to supply copies of the docunents however, was
declined by the l'earned Magi strate by an order dated 1st April, 2003.
8. Extraditionenquiry was directed to proceed only on the
docunents filed by the respondent in the trial court subject to all |ega
consequences. By reason of an order dated 4th February, 2004 the
| earned Additional Chief Metropolitan Magi strate recomrended the
extradition of the appellant to United States of America. A wit petition
filed thereagai nst by the appellant questioning the legality and validity
of the said order of the Additional Chief Metropolitan Magistrate has
been di sm ssed by a Division Bench of the Del hi H gh Court by reason
of the inmpugned judgment.

Cont enti ons
9. M. Viswanathan, |earned counsel appearing on behalf of the
appel lant, inter alia, would submt that having regard to the
fundanental right of the appellant as envisaged under Article 21 of the
Constitution of India, it was obligatory on the part of the |earned
Magi strate as al so of the Hi gh Court to pass an order of extradition on
the basis of the material which would constitute ’evidence’ and as sone
of the docunents upon which the reliance was placed by the respondent
did not satisfy the requirenent of the said termw thin the nmeani ng of
Section 7 of the Act, the inpugned judgnment nust be held to be
perverse and in any event suffers from procedural ‘irregularities.
10. The | earned counsel would urge that the purported affidavits of
the acconplice, Mchael Ryan 'O Meal ey and Al-an Lane Lackl ey, who
have presunmably been granted pardon could not have been relied upon
by the | earned Magi strate as ’evidence’ for form ng the basis for
directing his extradition wthout corroboration thereof in nateria
particulars. Summary of evidence disclosed by M. Keith Brown did
not satisfy the statutory requirenent of Section 7 of the Act which
postul ates an enquiry by the Magistrate into the case in the sane
manner as if the case were one triable by a Court of Session or High
Court which would nmean the provisions of the Code of Crimna
Procedure 1898 being incorporated by reference in Section 7 of the Act
woul d apply.
11. The Code of Criminal Procedure 1973 repealing and repl acing
the Code of Crininal Procedure 1898, M. Vishwanathan submtted,
cannot be said to have any application whatsoever under the new Code
as the Magistrate has no power to discharge and only renmedy availabl e
to an accused facing sessions trial is to file an application for discharge
under Section 227 of the Code of Crimnal Procedure, 1973 before the
Trial judge.
In terms of Section 208 of the Code of Criminal Procedure, 1898
the prosecution had an obligation to produce all such evidence in
support of the prosecution. The sane when read into Section 10 of the
Extradition Act would lead to a conclusion that the records of the
crimnal case in United States were to be placed before the Magistrate
so as to enable himto apply his mnd thereupon so as to form an
opi nion that there existed a prima facie case against the appellant for
passi ng an order of extradition. It is one thing to say, M.
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Vi shwanat han, woul d urge, that a docunent has to be taken in evidence

but it is another thing to say that the contents thereof are received in
evi dence without any formal proof. A docunment by reason of a

provision of a statute, it was subnitted, can be taken into evidence but
so as to bring its contents within the meaning of the term "evidence" its
contents nust be proved. The failure to produce the docunent, it was
contended, had di sabled the Magistrate from exercising his power under
Section 7 of the Extradition Act. Article 9 of the Indo U S. Treaty al so
casts an obligation to exam ne the accused for the purpose of enabling
himto explain any circunstances appearing in the evidence agai nst

him As despite requests, the docunents, being 45 in nunber, which

had been asked for by the appellant but were not furnished, the

i mpugned order nust be held to be bad in | aw.

12. M. P.P. Malhotra, |earned Additional Solicitor General

appearing on behal f of the Union of India, on the other hand, subnitted
that the Magistrate entrusted to make an enquiry for the purpose of
passi ng an order under Section 7 would be entitled to take into

consi deration the docunents which had been furnished by the

Governnment of the United States of America in ternms of the bi-latera
treaty.  'It-was pointed out that the appellant in terns of the provisions of
the said Act as also the bi-partite treaty, although was entitled to | ead
evi dence in support of his defence as contenpl ated under the said Act,
failed and/or neglected to do so and in that view of the matter the

Magi strate was justifiedin passing the order of extradition. Learned
counsel would contend that it was for the Government of India to

satisfy itself to make a fugitive crimnal available to the United States
of Anerica by answering the indictnment upon satisfying itself inter alia
on the basis of the report to be subnitted by the | earned Magi strate.

M. Mal hotra would submit that while making an enquiry in ternms of

the provisions of the said Act an accused is nhot put to trial and the
Magi strate is only required to forma prima facie view on the basis of
the docunents supplied in terns of Section 10 of the Act.

The Treaty

13. The Treaty between the Governnent of Republic of India and the
CGovernment of the United States of Anerica was entered into on 21st

July, 1999. It was published in the official gazette on 14th Septenber,
1999. By reason of Article 1 thereof the Contracting States agreed to
extradite to each other, pursuant to the provisions of the Treaty, person
who, by the authorities in the Requesting State are fornmally accused of,
charged with or convicted of an extraditabl e offence, whether such

of fence was committed before or after the entering into force of ‘the
Treaty.

14. Article 2 defines extraditable offenses to nmean an of fence

puni shabl e under the laws in both Contracting States by deprivation of
l'iberty, including inprisonment, for a period of nore than one year or

by a nore severe penalty. An offense shall also be an extraditabl e one
if it consists of an attenpt or a conspiracy to comrit, aiding or abetting,
counsel ing or procuring the conm ssion of or being an accessory before

or after the fact to, any offense described in paragraph 1.

15. Article 4 defines political offenses. Cause (2) of Article 4 inter
alia provides that offences related to illegal drugs, shall not be treated to
be political offence.

16. Article 9 provides for extradition procedures and required

docunents of which we may i medi ately notice : -
"Article 9 \026 Extradition Procedures and Required

Docunents : -

1. Al'l requests for extradition shall be subnitted
through the diplomatic channel

2. Al requests for extradition shall be supported by :
(a) docunents, statenents, or other types of

i nformati on whi ch describe the identity and
probabl e | ocati on of the persons sought ;

(b) i nformati on describing the facts of the
of fense and the procedural history of the
case ;
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(c) a statenent of the provisions of the |aw
descri bing the essential elenents of the
of fense for which extradition is requested

(d) a statenent of the provisions of the |aw
descri bi ng the puni shment for the offense

and

(e) the docunents, statenments, or other types of

i nformation specified in paragraph 3 or
paragraph 4 of this Article, as applicable.

. A request for extradition of a person who is sought
for prosecution shall al so be supported by :
(a) a copy of the warrant or order of arrest,
i ssued by a judge or other conpetent
aut hority ;

(b) a copy of the charging docurent, if any, and

(c) such information as would justify the
conmittal for trial of the person if the
of fense had been commtted in the

Request ed St ate.
4, A request for extradition relating to a person who
has been convicted of the offense for which
extradition is sought shall al'so be supported by :
(a) a copy of thejudgment of conviction or, if
such copy is not available, a statement by a
judicial authority /that the person has been

convi cted ;

(b) i nformati on establishing that the person
sought is the person to whomthe conviction
refers ;

(c) a copy of the sentence inposed, if the

person sought has been sentenced, and a
statenent establishing to what extent the
sentence has been carried out ; and

(d) in the case of a person who has been
convicted in absentia, the docunents
required in paragraph 3."

17. Article 10 provides that the docunents acconpanyi ng an
extradition request shall be received and adnitted as evidence in
extradition proceedings if in the case of a request fromthe United
States, they are certified by the principal diplomtic or principa
counsul ar officer of the Republic of India resident in the United States
or they are certified or authenticated in any other manner -accepted by
the laws in the Requested State.
18. Article 17 provides that a person extradited under the Treaty may
not be detained, tried or punished in the Requesting State except for the
of fenses enunerated therein.
The Act
19. The Act was enacted to consolidate and anend the law relating to
extradition of fugitive crimnals and to provide for the matters
connected therewith or incidental thereto.

It is a special statute.
20. "Extradition treaty" has been defined in Section 2(d) to nean a
treaty or agreenment nmade by India with a foreign State relating to the
extradition of fugitive crimnals, and includes any treaty or agreenent
relating to the extradition of fugitive crimnals nmade before the 15th day
of August, 1947, which extends to, and is binding on, India. "Fugitive
crimnal" has been defined in Section 2(f) to nean an individual who is
accused or convicted of an extradition offence committed within the
jurisdiction of a foreign State or a conmonweal th country and is, or is
suspected to be, in sone part of India. Section 4 occurring in Chapter 11
of the Act provides for requisition for surrendering of fugitive crimna
of a foreign State. It also provides for the nanner in which such
requisition is to be nade. When such a requisition is nade in terns of
Section 5 of the Act, the Central CGovernment may, if it thinks fit, issue
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an order to any Magi strate who woul d have had jurisdiction to inquire

into the offence, if it had been an offence committed within the |oca

l[imts of his jurisdiction, directing himto inquire into the case. Section
6 enpowers the Magistrate to issue a warrant for the arrest of the

fugitive crimnal on receipt of the order of Central Government.

21. Section 7 provides for the procedure required to be foll owed

when a requisition for extradition is nade by Treaty-State which reads

as under : -

"Section 7 - Procedure before Mgistrate

(1) When the fugitive crimnal appears or is brought
before the Magistrate, the Magistrate shall inquire into
the case in the same manner and shall have the sane
jurisdiction and powers, as nearly as may be, as if the
case were one triable by a Court of Session or Hi gh

Court.
(2) Wthout prejudice tothe generality of the foregoing
provi sions, the Mgistrate shall, in particular, take such

evi dence as may be produced in support of the requisition
of the foreign State and on behal f of the fugitive crininal
i ncl udi ng-any evi dence to show that the offence of which
the fugitive crimnal accused or has been convicted is an
of fence of political character or is not an extradition

of f ence.

(3) If the Magistrate is of opinion that a prinma facie case
is not made out in support of the requisition of the
foreign State, he shall discharge the fugitive crininal

(4) If the Magistrate is of opinion that a prina facie case
is made out in support of the requisition of the foreign
State, he may commt the fugitive crimnal to prison to
await the orders of the Central Governnent and shal

report the result of his inquiry to the Centra

CGovernment, and shall forward together with such report,
and witten statenment which the fugitive crimnal may
desire to submit for the consideration of the Centra

Gover nnent . "

22. Section 10 deals with the receipt in evidence of exhibit,
depositions and ot her documents and authenticati on thereof inthe
following terns : -

"Section 10 - Receipt in evidence of exhibit depositions

and ot her documents and aut hentication thereof

(1) In any proceedi ngs against a fugitive crimnal of a
foreign State under this chapter, exhibits and depositions
(whet her received or taken in the presence of the person
agai nst whomthey are used or not) and copies thereof

and official certificates of facts and judicial documents
stating facts may, if duly authenticated, be received as
evi dence.

(2) Varrants, depositions or statenent on oath which
purport to have been issued or taken by any Court of
Justice outside India or copies thereof, certificates of, or
judicial docunents stating the facts of conviction before
any such Court shall be deened to be duly authenticated
if--

(a) the warrant purports to be signed by a Judge.

Magi strate or officer of the State where the sane was

i ssued or acting in or of such State ;

(b) the depositions of statenents or copies thereof
purport to be certified under the hand of a Judge,

Magi strate or officer of the State where the sane were
taken or acting in or for such State, to be origina
depositions or statenents or to be true copies thereof,
as the case nmay require
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(c) the certificate of, or judicial docunment stating the
fact of, a conviction purports to be certified by a
Judge, Magistrate or officer of the State where the

convi ction took place or acting in or for such State ;

(d) the warrants, depositions, statenments, copies,
certificates and judicial docunents, as the case may

be, are authenticated by the oath of sone w tness or

by the official seal of a Mnister of the State where the
sane were issued, taken or given."

Docunment s
23. The Government of the United States of Anerica made a forma
request on or about 7th January, 2003 for extradition of the appellant
stating that he was wanted to stand trial in the US. D strict Court for
the Southern District of Texas, Housing Division for drug trafficking
and noney | aunderi ng.
24. It contained a certificate of authentication by the First Secretary
(Consular), Enmbassy of India, Washington DC in ternms of the Treaty.
It also contained a certificate fromthe Secretary of State certifying that
the docunents annexed thereto were under the authority of the
Depart ment _of Justice of the United States of Anerica and that such
seal is entitled to full faith and credit. It also contained a certificate of
the Attorney Ceneral for the United States of Anerica stating that
Ernestine B. G| pin, whose nane was signed to the acconpanyi ng
paper, was at the relevant tinme was an Associate Director in the Ofice
of the International Affairs, Crimnal Division, Departnent of Justice,
United States of Anerica. The certificate issued by of M. Glpin reads
as under : -
" CERTI FI CATE
I, Ernestine B. Glpin, Associate Director, Ofice
of International Affairs, United States Departnent of
Justice, United States of Anerica, do hereby certify that
the attached affidavit, with attachments, by Marietta |
Geckos, Senior Trial Attorney, Narcotic and Dangerous
Drug Section, Crimnal Division, United States
Department of Justice, United States of Anerica, is
aut hentic and was duly executed pursuant to United State
| aws. These docunents were prepared in connection
with the request for the extradition of Sarabjeet "R ck"
Si ngh from I ndi a.
True copi es of these docunments are maintained in
the official files of the United States Department of
Justice in Washington, D.C. "

25. One Marietta |I. Geckos has affirmed an affidavit stating about .-
i) prosecutor’s background and experience

i) procedural history ;

i) the charges and potential sentences ;

iv) penalties ;

V) statutory provisions ;

Vi) exhibits ; and

Vii) hi s professional opinion on the charges and nade his
concl usi on as under : -

26. I ndi ct mrents agai nst the appellant are 27 in nunber which can
briefly be classified as \026

a) conspi racy

b) possessi on of drugs ;

c) drug trafficking

d) noney | aundering ; and

e) use of teleconmunication facilities for drug trafficking.
Report of the Learned Magi strate

27. Admittedly the | earned Magistrate did not find any prinma facie

case in regard to Count Nos. 9, 16, 17, 19, 20, 22 and 23.
Al |l egati ons agai nst the Appell ant




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

13

28. Docunents received fromthe Governnment of United States of
Anerica show that the substance recovered and descri bed as NMDMVA or
ecstasy was 3, 4- Met hyl endei oxynet hanphet ani ne. The chenica
conposition of the drug described as MDVMA finds place at Seria

No. 80 in the schedule. The list also describes MDVMA at Serial No.15
as 3, 4- Met hyl endei oxymet hanphet ami ne. The last entry states

"SALTS & PREPARATI ON OF ABOVE'. The article recovered is a
psychotropi c substance under the Narcotic Drugs and Psychotropic
Subst ances Act, 1985, possessi on whereof by itself contributes an

of fence. The quantity of the drug recovered answers the description of
commercial quantity. In India, an accused found guilty of the

conmi ssion of the said offence, may be punished with rigorous

i mprisonnment for a mninmumperiod of 10 years which nmay extend to

20 years besides fine.

29. The chemical reports also show that the drug is a controlled drug.
Procedure
30. Article 9(3) of the Treaty says that the request for extradition

shoul d /be supported by such information as would justify the comitta

for trial 'of the person if the offense had been conmtted in the

Requested State. ~Section 7 of the Extradition Act prescribes that the

Magi strate shall inquire into the case in the same manner and shall have

the sane jurisdiction and powers, as nearly as may be, as if the sanme

were one triable by a Court of Sessions or Hi gh Court.

31. Di fference between incorporation by reference and a nere

citation is now well known in view of the decisions of this Court in

Kar nat aka State Road Transport Corporation 'vs. B.A Jayaram and

Ors. [1984 Supp. SCC 244] and Nagpur -1 nprovenent Trust Vs.

Vasantrao and Ors. ‘and Jaswanti bai ~and others  [(2002) 7 SCC 657].

I ncorporation by reference provides for a |egislative device where the

| egi sl ature instead of repeating the provisions of the statute incorporates

it in another statute.

32. We may, however, notice that inMs. Grnar Traders vs. State of

Maharashtra and others [2007 (10)) SCALE 391], the question has

been referred to a | arger bench. W would, however, proceed on the

assunption that the doctrine of incorporation of reference as said to be

containing in Section 7 of the Act would apply in the instant case. W

may, however, hasten to add that the said Act being 'a self contained

Code, the provisions thereof nust be applied on their own ternmns.
Application of the Statutory provisions

33. Sections 208 and 209 of the Code of Civil Procedure, 1898

contenpl ate taking of such evidence as may be produced in support of

the prosecution or on behalf of the accused that may be called for by the

Magi strate. Conpliance of the principle of natural justice or the extent

thereof and the requirenent of lawis founded in the statutory schene.

The Magistrate is to make an enquiry. He is not to hold a trial. Code of

Crimnal Procedure makes a clear distinction between an enquiry,

i nvestigation and trial. Authority of the Magi strate to nake an enquiry

woul d not lead to a final decision wherefor a report is to be prepared.

Fi ndi ngs whi ch can be rendered in the said enquiry may either lead to

di scharge of the fugitive crimnal or his commitnent to prison or make

a report to the Central Governnent forwarding therewith a witten

statement which the fugitive crinminal nay desire to submit for

consi deration of the Central Covernnent. Sub-section (2) of Section 7

envi sages taking of such evidence as may be produced in support of the

requisition of the foreign State as also on behalf of the fugitive crimnal

It is open to the fugitive crimnal to show that the offence alleged to

have been committed by himis of political character or the offence is

not an extraditable offence. He may al so show that no case of

extraditi on has been made out even otherw se. The Magistrate,

therefore, in both the situations is required to arrive at a prima facie

finding either in favour of fugitive crimnal or in support of the

requesting state. [ See Sohan Lal CGupta (dead) through LRs. And

others vs. Asha Devi Gupta (Snt) and others : (2003)7 SCC 492 ].

34. What woul d constitute "evidence" came up for consideration

before this Court in Rammarayan Mor and another vs. State of
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Maharashtra [1964] 5 SCR 1064 to hold that the docunents al so

fornmed part of the evidence within the neani ng of Section 207A (6) of

the Code of Crininal Procedure 1898.

35. In a proceeding for extradition no witness is exanined for
establishing an allegation made in the requisition of the foreign State.
The neani ng of the word "evidence" has to be considered keeping in

view the tenor of the Act. No formal trial is to be held. Only a report is
required to be nade. The Act for the aforenentioned purposes only
confers jurisdiction and powers on the Magi strate which he could have
exerci sed for the purpose of making an order of commitnent. Although

not very rel evant, we may observe that in the Code of Crimna

Procedure, 1973, the powers of the committing Magi strate has greatly

been reduced. He is nowrequired to look into the entire case through a
very narrow hole. Even the power of discharge in the Magistrate at that
stage has been taken away.

36. Law in India recognizes affidavit evidence. (See Oder |XX of
the Code of Civil Procedure and Section 200 of the Code of Crimna
Procedure). Evidencein a situation of this nature would, thus, in our
opi ni on nean, whi ch - nay be used at the trial. It may also include any
docunent which nay |lead to discovery of further evidence. Section 3

of the Indian Evidence Act whi ch defines "evidence" in an enquiry

stricto sensu may not, thus, be applicable in a proceedi ng under the Act.
37. Section 10 of ‘the Act provides that the exhibits and depositions
(whet her received or taken in the presence of the person, against whom
they are used or not) as also the copies thereof and official certificates
of facts and judicial docunents standing facts may, if duly

aut henti cated, be received as evi dence. Di stinction nust be borne in

m nd between the evidence which would be | ooked into for its

appreci ation or otherwise for a person guilty at the trial and the one
which is required to nake a report upon holding an enquiry in terns of
the provisions of the Act. Whereas in thetrial, the court may | ook into
both oral and docunentary evi dence whi ch woul d enable himto ask

guestion in respect of which the accused nmay of fer explanation, such a
detail ed procedure is not required to be adopted in an enquiry envi saged
under the said Act. I f evidence stricto sensu is required to be taken in
an enquiry forming the basis of a prima facie opinion of the Court, the
sanme would lead to a patent absurdity. Wereas in a trial the court for
the purpose of appreciation of evidence nay have to shift the burden
fromstage to stage, such a procedure is not required'to be adopted in an
enquiry. Even under the Code of Crimnal Procedure existence of

strong suspi ci on agai nst the accused may be enough to take cogni zance

of an of fence which would not neet the standard to hold himguilty at

the trial.

38. Rel i ance has been placed by M. Vishwanathan, |earned counse

for the appellant, on Land Acquisition Oficer and Mandal Revenue

Oficer wvs. V. Narasaiah : (2001) 3 SCC 530 wherein interpreting
Section 51-A of the Land Acquisition Act this Court held that the
certified copy of a registered sale deed would be adm ssible in

evi dence. The said decision, we nay notice, has been approved by the
Constitution Bench of this Court in Cenent Corporation of India Ltd.

vs. Purya and others: (2004) 8 SCC 270. It nay be true that a

docunent does not prove itself. |Its contents, unless admtted, should
be proved in ternms of the provisions of the Evidence Act, unless the
contents of the docunents are said to be adm ssible by reason of a
provision of a statute, as for exanple Section 90 of the Evidence Act.

But what mi sses the aforementioned subnission/contention is that

whereas the contents of the docunent is to be proved for the purpose of
trial but not for the purpose of arriving at an opinion in regard to

exi stence of a prima facie case in an enquiry. Strict formal proof of
evidence in an extradition proceeding is not the requirenment of |aw.
Wi | e conducting an enquiry the Court nmay presune that the contents

of the docunments woul d be proved and if proved, the sane woul d be
admitted as evidence at the trial in favour of one party or the other. We,
therefore, are unable to accept the subm ssion of M. Vishwanathan that
even at this stage the affidavits by way of evidence of the acconplices
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M chael Ryan 'O Meal ey and Al an Lane Bl ackl ey who had been
arrested and pl eaded guilty and had been cooperating with DEA Agent
were required to be excluded from consideration by the |earned
Magi strate wi t hout any corroboration
39. Qur attention has been drawn to a decision of this Court in
Rangopal Ganpatrai Ruia and another vs. The State of Bonbay:
[ 1958] SCR 618 wherein this Court upon noticing the decisions of the
Bonbay Hi gh Court in Queen Enpress v. Nandev Satvaji [(1887)
I.L.R 11 Bom 372 and of the All ahabad Hi gh Court in Lachman v.
Juala : [(1882) I.L.R 5 All. 161] held that the Magistrate should
conmmit the accused for trial if he is satisfied that sufficient grounds for
doi ng so have been made out. It is difficult to apply those crucial words
"sufficient grounds" in an extradition case.

Therein, this Court considering the evidence brought on records,
posed a question as to whether the same constituted a prinma facie case,
or that the vol um nous evidence adduced therein was so incredible that
no reasonabl e body of persons could rely upon it.
40. Exi stence of prima facie case or bringing on record credible
evi dence at the stage of comitnent is again a requirenent of a statute.
Section 7 speaks of nanner, the jurisdiction and power of the

Magi strate. It does not set the standard of proof. Wat is necessary for
passing a judicial order may not stricto sensu be necessary for making a
report.

41. Rel i ance has al so been pl aced on Rajpal Singh and others vs. Ja

Si ngh and another ; (1970) 2 SCC 206 wherein this Court opined
"Though the | anguage of Section 209 differs fromthat in
Section 207A, it is well settled that under neither of them
has the Magistrate the jurisdiction to assess and eval uate
the evidence before himfor the purpose of seeing

whet her there is sufficient evidence for conviction. The
reason obviously is that if he were to do that he woul d be
trying the case hinself instead of leaving it-to be tried by
the Sessions Court, which al one has under the Code the
jurisdiction to try it. As stated earlier, both the parties |ed
evi dence. Instead of finding out whether there was
sufficient evidence to make out a prina faci e case, what

the Magistrate did was to evaluate the evidence by an

el aborate assessnent of it and held, as if he was trying

the case, that between the two versions the evidence of

Wi t nesses exam ned by the appellants was preferable to

that led by the conplainant, that the defence evidence

was nore probable and that there were inconsistencies

and inprobabilities in the prosecution evidence, and

finally that that evidence was interested and |liable,
therefore, to be discarded. There nay perhaps be sone

force in what the Mgistrate has sai d about the evidence,

but it is clear that there was sonething which could be

said on both the sides. The Magistrate, therefore, ought to
have | eft the case for the Sessions Court to decide and

come to its conclusion which of the two rival versions

was acceptable on the facts and circunstances of the

case."

The said decision, thus, is an authority for the proposition that at
that stage the Magi strate was not required to evaluate the evidence so as
to arrive at a finding that the accused is or is not guilty. Evaluation of
evi dence or appreciation thereof, in our opinion, is not within the
domai n of the Magistrate at that stage.

42. Deci sion of the Queen’s Bench Division in "Re Tomin's
application" disposed of on 18th Novenber, 1994 has been relied upon

to say that the court was under an obligation to see that the evidence of
the witnesses be not unfairly admtted. Queen’'s Bench Division therein
excluded the hearsay evidence in regard to the contents of a docunent.
Contention in regard to unfair adnission of the docunment, however,

was not pursued. The said principle would apply in a case where there
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is no evidence to establish that the crine has been commtted by the
def endants or where a judge cones to the conclusion that the
prosecution evidence taken at its face value would not lead to
convi ction. Approach of the English Courts is to lay test as in the case
of the submi ssion of the defendant at the end of the prosecution
evidence i.e. end of trial, the defendant would not be called upon either
to explain the prosecution case or to enter into his defence. There may
not be any dispute in regard to the said proposition of |aw
43. Consi stent view of the courts of India in this behalf, however,
appears to be that an enquiry conducted pursuant to the order of the
Central CGovernment is only to find out whether there was a prima facie
case against the fugitive crimnal for extradition to the treaty country.
Mode and manner of enquiry has nothing to do with the rule in regard
to standard of proof. (See Charl es G@urnmukh Shobhraj vs. Union of
India and others : 1986 RLR 7 : 1986 (29) DLT 410 and Nina Pillai vs.
Union of India : 1997 Crl. L.J. 2359 paragraphs 9 and 11).
44. Counsel for both the parties have relied upon the decision of this
Court in Rosiline George vs. Union of India and others : (1994) 2
SCC 80. This Court-therein noticed a commtnent of this country to
honour the international obligations arising out of the 1931 treaty. For
the sai d purpose even the international statute |like the Fugitive
O fenders Act, 1881 was held not to be applicable.

Muni ci pal | awof the | and undoubtedly would apply. Section 10
of the Act provides that the docunents are liable to be treated and
recei ved as evidence. “Wat is, therefore, necessary for the purpose
thereof is to supply the copies of the docunents to the fugitive crimnal
In Rosiline George this Court held :-:
"41. It is obvious fromthe plain l'anguage of Section 5
of the "Act that the Central Covernnent can direct any
Magi strate to hold inquiry provided the said Magistrate
woul d have had jurisdiction toinquire into the offence if
it had been an offence committed withinthe local limts
of his jurisdiction. It is not disputed that the offence
al l eged to have been conmitted by Georgein the letter of
request by the State of America would, if conmtted in
the local Iimts of the Mgistrate, have given the
Magi strate jurisdiction to inquire into the same. The Act,
bei ng a special provisions dealing with the extradi'tion of
fugitive crimnals, shall exclude fromapplication the
general provisions of the Code of Criminal Procedure,
1973. In any case, Section 5 of the said Code gives
overriding effect to the special jurisdiction created under
any special or local laws. Sections 177, 188 and 190 of
the Code have no application to the proceedi ngs under
the Act. We see no force in the contention of the |earned
Counsel and reject the sane."

Statute 846 issue

45, M. Vishwanat han conpl ai ned that copy of Statute 846 was not
supplied. The effect of the said statute was stated as under ;-
" In order to convict a person of conspiracy in

violation of 21 USC 846, the government nust prove the
following to the satisfaction of the jury beyond a

reasonabl e doubt : First, that two or nobre persons nade

an agreenent to commit the crine which is stated to have

been the object of the conspiracy, and second, that the

def endant sonehow knew t he purpose of the agreenent

and joined init with the intent to further the illega

purpose. The government need not prove that the alleged
conspirators entered into any formal agreenent, nor that

they directly stated between thenselves all the details of

the schene. Simlarly, the governnent need not prove

that all the details of the schene were agreed upon or

carried out, nor nust it prove that all of the persons
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al | eged to have been conspirators were such, or that the
al | eged conspirators actually succeeded in acconplishing
their unlawful objectives."

In regard thereto, no grievance was made in the High Court. No
ground has al so been taken in this behalf in the special |eave petition
No prejudice is shown to have been caused. It mght have been better if
the statute itself has been reproduced but then it has clearly been stated
what was required to be proved and what was not required to be proved.
We nust bear in mind that the H gh Court was dealing with a wit
petition filed by the appellant herein under Article 226 of the
Constitution of India and not an appeal fromthe order of the |earned
Magi strate

The superior courts while entertaining a wit petition exercises a
limted jurisdiction of judicial review, inter alia, when
constitutional/statutory protection is denied to a person. But when it is
required to issue a wit of certiorari, the order under challenge shoul d
not undergo scrutiny of an appellate court. Jurisdiction of the superior
court in this behalf being limted inter alia to the question of
jurisdiction, it was obligatory on the part of the petitioner to showthat a
jurisdictional error has been committed by the court while exercising
the statutory powers. Contention in regard to prejudice in such a
situation is required to be considered. A person informed in |aw and
havi ng taken all possibl e objections evidently knew that non discl osure
of the Statute 846/in verbatimdid not prejudice him Had he been
prejudi ced he woul d have taken the said point at the outset. He did not
do so. W are, therefore, of the opinion that it is not possible for us to
all ow the appellant to raise such a contention for the first time before
us.
I nformation viz-a-viz Evidence

46. The provisions of a statute, it is trite | aw, nust be harnoni ously
construed. Wen a statute is required to be read with an Internationa
Treaty, consideration of the provisions contained in the latter is also

i nperative. On a conjoint reading of Section 7 and Section 10 of the

Act read with paragraphs 2 and 3 of ‘Article 9 of the Treaty, we are of

the opinion that the word "infornation" occurring in Section 7 could

not mean an evi dence which has been brought it on record upon strict

application of the provisions of the Evidence Act. The term
"information" contained therein has a positive nmeaning. It may .in a
sense be wi der than the words "docunents and the evidence", but when

a docunent is not required to be strictly proved upon applying the
provi sions of the Indian Evidence Act or when an evi dence is not
required to be adduced strictly in ternms thereof, the use of the word
"information" in Section 10 of the Extradition Act as also Articles 9(2)
and 9(3) of the Treaty becones relevant. Docunentary evi dence, no
doubt formpart of a judicial record,; but then even in a court governed
by Crimnal Procedure Code 1973 docunents are tol be supplied only
when the cogni zance of the offence is taken. At this stage, therefore,
the requirenent of sub-section (5) of Section 173 of the Code of
Crimnal Procedure was not necessary.

Section 10 of the Extradition Act speaks of certification of facts.
Such certification is found in the affidavit of M. Glpin. How such
certificate of fact is to be furnished does not appear fromthe provisions
of the said Act and the affidavit nmay serve the said purpose. It is not,
therefore, possible to hold that the report of the | earned Magistrate is
vitiated on the prenmise that he has failed to apply a mandatory
provi si on thereof.

Juri sdictional Issue

47. Section 208 of the A d Code of Crimnal Procedure is not
required to be applied in its entirety. The said provision were required
to be applied as far as practicable. The provisions of the Act confer

power and jurisdiction upon the Magistrate as the case is not brought
before it by the prosecutor or the conplainant, but an enquiry is
entrusted to the designated court by the Central Governnment. A power
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was, therefore, required to be conferred under a statute to the

Magi strate, so that, it may have the requisite power and jurisdiction to
make an enquiry. Its function are quasi judicial in nature; its report
being not a definitive order. Further section does not stop at that. It
refers to the committal proceeding only for the manner in which the

same is to be conducted. While a court would conmt an accused in

terns of Section 208, it was required to arrive at a finding for the said
purpose. It postulates that a finding has to be arrived at only for the
pur pose of discharge of an accused or his extradition upon formation of

a prima facie view The legal principle in this behalf has clearly been
| aid down in sub-sections (2), (3) and (4) of Section 7 of the Extradition
Act. The said sub-sections cannot be ignored. Unlike Section 208 of

the Code, no witnesses need be exam ned and cross-exanmined. If the

State has been able to prima facie establish that a case has been made
out for bringing an accused to trial, it will be for the accused to show
that no such case is nade out of the offences conplained or for
extradition.

48. In a case of this nature the second part of Section 10 of the Act
woul d appl'y whi ch does not contenpl ate production of any ora

evi dence by the Central Governnent. No fact needs to be proved by

evi dence.  What is necessary is to arrive at a prinma facie case finding
that a case has been nade out for extradition fromthe depositions,
statenments, copies and other informations which are to be gathered from
the official certification of facts and judicial docunents that woul d

i nclude the indictnent by the Grand Jury.

49, Section 10 of the Act provides as to what would be received in
evi dence. The nargi nal note although may not be rel evant for

renditi on of decisions in all types of cases but where the main
provision is sought to be interpreted differently, reference to margina
note woul d be perm ssible in law. [ See Deewan Singh and Ors. vs.

Raj endra Pd. Ardevi and O's. 2007 (1) SCALE 32]

50. The use of the terminology 'evidence in Section 7 of the Act
must be read in the context of Section 10 and not d' hors the sane. It
is trite that construction of ‘a statute should be done in a manner which
woul d give effect to all its provisions.

In Reserve Bank of India (vs. Peerless General Finance and
I nvestment Co. Ltd. [(1987) 1 SCC 424] this Court stated:
"...If a statute is |ooked at, in the context of “its
enactment, with the glasses of the statute-naker
provi ded by such context, its schene, the sections,
cl auses, phrases and words may take col our and
appear different than when the statute is | ooked at
wi t hout the gl asses provided by the context. Wth
these gl asses we nust | ook at the Act as a whole
and di scover what each section, each cl ause, each
phrase and each word is nmeant and desi gned to say
as to fit into the scheme of the entire Act...."

[ See al so Chai rman, Indore Vikas Pradhi karan vs . Pure
I ndustrial Cock and Chem Ltd. and others : AlIR 2007 SC 2458]

Section 7 of the Act should not be read, thus, in isolation and the
literal interpretation, as was sought to be resorted to by M.
Vi swanat han, woul d render the statute unworkable. See Ms. Grnar
Traders (supra)

The Act is a special statute. It shall, therefore, prevail over the
provi sions of a general statute |like the Code of Crim nal Procedure.

Al'l the evidences envisaged under Section 10 of the Act have
been produced before the | earned Magi strate. The statute speaks of
i nformation specified therein to be the evidence for the purpose of the
provi sions of the said Act.
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The term"information" although is of wi de inport, nust be read

in the context of which it has been used.. Information may include
statenment which falls short of confession as well as statenent which
amounts to confession. [See R V. Babulal ILR 6 Al 509 at 537]

In Commi ssioner of Income Tax vs. A Raman and Co. [AIR
1968 SC 49], the expression 'infornation’ has been held to nean
i nstruction or know edge derived froman external concerning facts or
particulars, or as to lawrelating to a nmatter bearing on the assessnent.

We may al so notice that in Hrachand Kothari vs. State of
Raj asthan [AIR 1985 SC 998] this Court held that a statenment by the
referee as to the truth or otherw se regarding a question in a dispute,
when the court needs information on such question, is information.

51. Section 10 of the Act clearly provides that any exhibit or
deposition which may be received in evidence need not be taken in the
presence of the person against whomthey are used or otherwise. It also

contenpl ates the copies of such exhibits and depositions and officia
certificates of facts and judicial docunents stating facts would, if duly
aut henti cat ed, be recei vedas evi dence.

52. We, therefore, are of the opinion that an infornmation need not be
a docunentary evidence or an oral evidence as is understood under the
I ndi an Evi dence Act.

53. For the reasons aforementioned, we are of the opinion that no
case has been made out for interference with the inpugned judgnent.
The appeal is disnissed.




