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ACT:

H ndu Succession Act, 1956, Section 14(1) and (2),
Scope of-Interpretaion of Statute-Legislature does not
enpl oy neani ngl ess language.

HEADNOTE

As per the decree in a partition suit dated August, 18,
1909 Mot abhai and two sons~ of Mohanbhai being two
predecessors in interest of the plaintiffs respondents were
burdened with the responsibility of paying an yearly
nmai nt enance all owance of Rs. 42/- to Bai Vajia appellant on
Magsher Sud 2 of every year. The decree further provided
that in the event of default in paynment of such all owance
continuing for a period of a nmonth after the due date, Ba
Vajia would be entitled to take possession of the 1and
allotted to themunder the decree viz. Survey Nos. 31, 403,
591, 611, 288 and 659/3 in lieu of the maintenance awarded
to her and would enjoy the incone thereof w thout however
bei ng conpet ent to sell, nortgage, bequeath, gift or
otherwi se transfer the same. The decree declared that any
alienation made by Bai Vajia in contravention of. the
direction given by the decree in that behalf woul d be void.
By clause 8 of the decree Mdtabhai and sons of Mhanbha
were also deprived of the right of alienation of the |and
during the Ilifetime of Bai Vajia. Default having been made
in the paynment of mmintenance to her according to the terns
of the decree, the appellant, took out execution -and
obt ai ned possession of the lands in question, which she
continued to enjoy till COctober 21, 1963 when she nade a
sal e of Survey No. 31 in favour of one D. P. Desai. The sale
was challenged by the plaintiffs in CGuvil Suit No. 110/66
whi ch was decreed by the trial Court. The District Court in
first appeal confirmed it and the H gh Court in second
appeal upheld the decree of Bai Vajia.

Allowing the appeal of the Legal Representative by
speci al |leave. the Court.
N

HELD: 1. A conbined readi ng of sub-sections (1) and (2)
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of Section 14 of the H ndu Succession Act and the
Expl anation following sub section (1) nmakes it clear, that
sub-section (2) does not operate to take property acquired
by a Hndu female in lieu of maintenance or arrears of
mai nt enance (which is property specifically included in the
enuneration contained in this Explanation) out of the
purvi ew of sub-section (1). [311 D E]

2. For the applicability of sub-section (1) of Section
14 two conditions nust coexist namely.

(1) the concerned female Hi ndu nust be possessed of
property; and
292

(2) such property nust be possessed by her as a
“"limted owner".

If these two conditions are fulfilled, the sub section
gives her the right “to hold the property as a full owner
irrespective of the fact whether she acquired it before or
after the conmrencement of the Act. [309 D F]

The Expl anation declares that the property nentioned in
sub secti'on (1) includes both novable and i nmovabl e property
and then proceeds to enunerate the nodes of acquisition of
various kinds of property which the sub-section would

enbrace. Two such nodes are "in lieu of rmaintenance or
arrears of maintenance", and "any such property held by her
as Stridhana" immediately before the comencenment of the

Act. It, therefore, follows that the ‘Legislature in its
wi sdom t ook pains to specify all kinds of "Stridhana" in the
Expl anati on and decl ared that the sane woul d form "property"
within the nmeaning of that word-as used in sub-section (i).
This was done "to achieve a social purpose by bringing about
change in the social and econom c position of wonen in Hindu
Society". It was a step in the direction of practica
recognition of equality of the sexes and was neant to
el evate wonen froma subservient position in the econonic
field to a pedestal where they could exercise full powers of
enj oyment and disposal of the property held by them as
owners, untrammelled by artificial limtations placed on
their right of ownership by a society in which the will of
the dominant male prevailed to bring about a subjugation of
the opposite sex. It was also a step calculated to ensure
uniformty in the law relating to the nature of ownership of
"Stridhana’. This dual purpose underlying the Explanation
nmust be borne in mind and given effect to when the section
is subjected to analysis and interpretation, and sub-section
(2) is not to be given a meaning which woul d defeat that
purpose and negative the legislative intent, if the 1anguage
used so warrants. [309 F, 311 A-D

3. It istrue that it is only sone kind of "limted
ownershi p" that would get enlarged into full ownership and
that where no ownership at all vested in the concerned Hi ndu
Femal e, no question of the applicability of subsection (1)
of section 14 of the Act, would arise. [306 B-(

4. A plain reading of sub-section (1) of section 14 of
the Act mekes it clear that the concerned H ndu femal e nust
have limted ownership in property, which limted ownership
woul d get enlarged by the operation of that sub section. If
it was intended to enlarge any sort of a right which could
in no sense be described as ownership, the expression "and
not as alimted owners", would not have been used at al
and becomes redundant, which is against the well known
principle of interpretation of statutes that the Legislature
does not enpl oy neaningl ess | anguage. [306 H, 307 A]

Eramma v. Veerappanna and O's., [1966] 2 SCR 626;
Mangal Singh and Ors. v. Srimati Rattno & Anr., [1967] 3
S.C R 454; reiterated.
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5. Limted ownership in the concerned Hindu female is
thus a sine qua non for the applicability of sub section (1)
of section 14 of the Act. In a case where this condition is
fulfilled the Hi ndu fermale represents the estate conpletely
and the reversioners of her husband have only a spes
succession is i.e. a mere chance of
293
successi on which is not a vested interest and a transfer of
which is anullity. The widow is conpetent to protect the
property from all kinds of trespass and to sue and be sued
for all purposes in relation thereto so long as she is
alive. Omership in the fullest sense is a sumtotal of al
the rights which may possibly flowfromtitle to property,
while [imted ownership.in.its very nature nust be a bundle
of rights constitutingin their totality not full ownership
but sonething |less. [308 E-H]

Wien a widow holds  the property for her enjoynent as
long as she lives, nobody is entitled to deprive her of it
or to deal with the property in any manner to her detrinment.
The property is for the tinme being beneficially vested in
her and she has the occupation, control and usufruct of it
to the exclusion of all others. Such a relationship to
property falls squarely w thin the meaning of the expression
"limted owner" as used-in sub section (1) of Section 14 of
the Act. [308 H, 309A]

6. In the instant case: Bai Vajia becane a full owner
of the land in dispute under the provisions of sub-section
(1) of section 14 of the Act and that sub-section (2)
thereof has no application to her case, the | and having been
given to her as a limted owner and in recognition of her
pre-existing right against property. So l1ong as she |ived,
she was to have full enjoynent of and conplete control over
the land, barring any right to alienate it.” Such a right was
al so taken away from Mot abhai and two sons of Mhanbhai. The
arrangenent meant that whatever rights existed in relation
to the land during the life-time of Bai Vajia were
exerci sable by her alone and by  nobody el se. Not ‘even the
said three persons could deal with the land in any manner
what soever, and if they did, Bai Vajia had the right to have

their acts declared null and void during her [life-tine.
After the |land was nmade over to her she becane its owner for
life although with a limted right and therefore only as a

l[imted ower. Under the decree the | and vested in Mtabha
and sons of Mhanbhai only so long as they were not
di spossessed of it at the instance of Bair Vajia in
accordance with the ternms stated therein. < As soon as Ba
Vajia took possession of the land, no rights of any kind
what soever in relation thereto remained with them and thus
they ceased to be the owners for the span of Bai Vajia's
life. [311 GH 312 A-D

V. Tulasamma and Ors. v. Sesha Reddy, [1977] 3 S.C. R
261; discussed in extenso and foll owed.

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 2434 of
1977.

Appeal by Special Leave fromthe Judgnent and Order
dated 4/5th Novenber, 1976 of the Gujrat Hi gh Court in S A
No. 685/ 69.

U R Lalit (AC),1. N Shroff and H S. Parihar for
the Appell ant.

S. T. Desai, Vimal Dave and Mss K Mhta for the
Respondent .
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The Judgrment of the Court was delivered by,

KOSHAL, J.-The facts giving rise to this appeal by
speci al | eave agai nst a decree dated Novenmber 5, 1976 of the
H gh Court of Cujarat
294

may be better appreciated with reference to the
fol |l owi ng pedi greetabl e:

NARANJ|
S Lo
Dahyabhai Har i bhai
I I
I N I
Ranchhod; i | |
I I
Bhi nbhai Mohanbhai
(died childless in |
1913) |
| N o
Par vat i ben=Dayal j i Dahyabhai
(Plaintiff 8 (Plaintiff 7
I
I I I I
Bhi khubhai Thakor bhai Ni r mal ben Padmaben

(Plaintiff 5) (Plaintiff 6 (Plaintiff 7) (Plaintiff 10)

NARANJI (contd...)

I I
Gul abhai Val | abhhai

I I
Mot abhai el

| Ni chhabhai = Sur bhai

| Anba Bai Bai Vijia

| (Def endant 1)
I

I I I
Ghel abhai Lal | ubhai Chhot ubhai Mani-bhai
| (Plaintiff 3) (Plaintiff 4)

I
Thakor bhai Ramanbhai
(Plaintiff 1) (Plaintiff 2)

2. In the year 1908 Ranchhodji son of Dahyabhai
instituted Civil Suit No. 403 of 1908 agai nst Bhi nbhai son
of Haribhai, Dayalji and Dahyabhai sons of Mhanbhai,
Mot abhai son of Gul abbhai, Bai Anba w dow of N chhabhai and
Bai Vajia w dow of Surbhai, for a partition of the joint
H ndu famly properties belonging to the parties. The suit
resulted in a decree dated August 18, 1909 which provided,
inter alia, that Dayalji and Dahyabhai sons of Mohanbhai,
and Mot abhai son of Gul abbhai would be full owners of Survey
Nos. 31 and 403 and also owners of a half share in Survey
Nos. 591, 611, 288
295
and 659/3. These persons were burdened by the decree with
the responsibility to pay an yearly mai ntenance al |l owance of
Rs. 42/- to Bai Vajia on Magsher Sud 2 of every year and the
decree further provided that in the event of default in
paynment of such all owance continuing for a period of a nonth
after the due date, Bai Vajia would be entitled to take
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possession of the land above-nentioned in Ilieu of the
mai nt enance awarded to her and would enjoy the incone
thereof without however being conpetent to sell, nortgage,

bequeath, gift or otherwise transfer the sane. The decree
decl ared that any alienation made by Bai Vajia in
contravention of the direction given by the decree in that
behal f would be void. By clause 8 of the decree sons of
Mohanbhai as well as Mtabhai were also deprived of the
right of alienation of the land during the lifetine of Ba
Vaj i a.

Default having been made in the paynent of naintenance
to Bai Vajia according to the terns of the decree, she took
out execution and obtained possession of the |and above
detail ed. Thereafter Dayalji and Dahyabhai sons of Mhanbha
deposited in court the arrears of mmintenance and filed an
application with a prayer that the I and of which possession
had been given to Bai Vajia in execution of the decree be
restored to them That application was dism ssed on the 8th
March 1912 and nore than 2 1/2 years later, i.e., on 27th
Cct ober 1914, Dahyabhai son - of Mhanbhai instituted G vi
Suit No. 576 of 1914 in the court - of the Additional Sub-
Judge, Valsal, for a declaration that the dismissal of his
application was null and void and for recovery of possession
of the land which /Bai Vajia had taken in execution of the
decree. The suit was ~decreed by the trial court but was
di smssed in first appeal on the 13th March 1918.

Bai Vajia continued to enjoy the land till the 21st
Cct ober 1963 when she made a sale of Survey No. 31 in favour
of one Dhirubhai Paragji Desai. The sale was challenged in

Cvil Suit No. 110 of 1966 by 10 persons being the heirs of
Mohanbhai and Mot abhai as shown in the pedigree table above,
the defendants being Bai Vajia and the said Dhirubha
Paragji Desai. It was clained by the plaintiffs ‘that Ba
Vajia had no right to alienate in any manner the |and
obtai ned by her in execution as per the terns of the decree,
that sub-section (1) of section 14 of the Hi ndu Succession
Act (hereinafter referred to as the Act) had no application
to her case which was covered by sub-section (2) of that
section and that the sale by her in favour of defendant No.
2 was null and void. Bai Vajia contested the suit and
contended that the sale was good in view of the provisions
of subsection (1) abovenentioned which enlarged her linmted
owner shi p

296

into full and absolute ownership and that sub-section (2)
aforesaid did not cover her case. The suit was decreed by
the trial court and Bai Vajia remained unsuccessful in the
appeal which she instituted in the court of  the District
Judge, Bulsar. A second appeal was filed by her before the
Hi gh Court of Gujarat and during the pendency thereof she
expi red when one Dhirubhai Dayalji Desai was substituted for
her as her sole heir and |egal representative. The appea
cane up for hearing before a |earned Single Judge of the
H gh Court who by its judgnent dated 5th Novenber, 1976
dismissed it holding that the decree passed in Cvil Suit
No. 403 of 1908 did not recognise any "pre-existing" right
of Bai Vajia in the property in dispute. In comng to this
concl usion, the |earned Judge foll owed Naraini Devi v. Snt

Rano Devi and others. (1)

The legal representative of Bai Vajia is the sole
appellant in the appeal before us, the respondents thereto
being nine of the plaintiffs and six |egal representatives
of plaintiff No. 5 as also the purchaser from Bai Vajia who
is arraigned as respondent No. 11

2. At the outset it was pointed out by M. 1. N
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Shroff, learned counsel for the appellant, that Naraini
Devi's case (supra) has since been over-ruled by the
decision of this Court in V. Tulasamma & others v. V. Sesha
Reddi (2) and we find that this is so. |In the case |ast
mentioned, the facts were these. The husband of Tul asamm
died in the year 1931 in a state of jointness with his step-
brother V. Sesha Reddi. A decree for mai ntenance was passed
in favour of Tulasamma against V. Sesha Reddi on June 29,
1946. On the 30th July 1949, a conpronise between the
contendi ng parties was certified by the Court executing that
decree. Under the conprom se, Tulasamma was allotted certain
properties in |lieu of maintenance, her right being limted
to enjoynment thereof coupled wth the specific condition
that she would not have any right of alienation whatsoever.
Tul asamma t ook possession of those properties and continued
to enjoy themtill the early sixties. On 12th of April 1960
she | eased out some of the properties to two persons and on
the 26th of May 1961 nade a sale of sonme others to another
person. V. Sesha Reddi filed a suit on July 31, 1961 for a
declarati'on'that ~the alienations nade by Tul asamma were not
bi nding on.__himand could remain valid only so |ong as she
was alive. The basis of the action was that Tul asanma
acquired a restricted estate under the ternms of the
conprom se and that ‘her interest could not be enlarged under
sub-section (1) of section 14 of the Act in view of sub-
section (2) of that section. The
297
suit was decreed by the trial court whose decision however
was reversed in appeal by the District Judge, with a finding
that the allotnment of properties to Tul asama by the terns
of the conprom se had been made in recognition of a "pre-
existing" right-a finding which was reversed by the Hgh
Court, who restored the decree passed by the trial court.
The matter cane up to this Court in appeal by special' |eave
and Fazal Ai, J., who wote -an exhaustive judgnent thus
fornmulated the two points falling for determ nation
(1) Wether the instrument of conprom se 'under
which the properties were given to the
appel | ant Tul asamma bef ore t he Hi ndu
Succession Act in lieu of maintenance falls
within section 14(1) or is covered by section
14(2) of that Act.
(2) Wiether a H ndu wi dow has a right to property
inlieu of her maintenance, and if such a
right is conferred on her subsequently by way
of mai ntenance it would anobunt to nere
recognition of a pre-existing right or a
conferment of new title so as to fal
squarely within section 14(2) of the  Hi ndu
Successi on Act.
Fazal Ali, J., was of the opinion that the resolution of the
di spute made it necessary that the real |egal nature of the
incidents of a Hndu widows right to maintenance be
considered. He referred to various works by celebrated
authors on Hndu Law and in doing so cited passages from
"Digest of Hindu Law by Col ebrooke, 'Hindu Law by G S
Sastri, 'Hindu Law and Usage’ by Mayne and 'Principles of
H ndu Law by Mulla and cane to the conclusion that the
widow s right to maintenance, though not an indefeasible
right to property, is undoubtedly a "pre-existing"” right. A
survey of various judicial pronouncenent s was t hen
undertaken by Fazal Ali, J., and as a consideration thereof
he arrived at the foll owing propositions :-
"(1) AHndu woman’s right to maintenance is a
personal obligation so far as the husband is
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concerned, and it is his duty to nmaintain her
even if he has no property. |If the husband
has property then the right of the widowto
mai nt enance beconmes an equitable charge on
his property and any person who succeeds to
the property carries wth it the |ega
obligation to maintain the w dow

(2) Though the w dow s right to maintenance is
not a right to property but it is undoubtedly
a pre-existing right in property, i.e., it is
ajus adrem not jus inrem and it can be
enforced by the widow who can get a charge
created for " her maintenance on the property
either by an agreement or by obtaining a
decree fromthe civil court.

(3) The right of maintenance is a mtter of
nonent -and i s of such inportance that even if
the joint property is sold and the purchaser
has notice of t he wi dow s right to
mai nt enance, the purchaser is legally bound
to provide for her maintenance.

(4) The right to maintenance is undoubtedly a
pre-existing right which existed in the Hi ndu
Law'l ong before the passing of the Act of
1937(1) or the Act of 1946,(2) and is
therefore, a pre-existing right.

(5) The right to maintenance flows from the
soci al ~and tenporal relationship between the
husband and the wife by virtue of which the
wife becomes a sort of “co-owner in the
property of her husband, though her co-
ownership is of a subordinate nature

(6) Wiere a Hindu widow is in possession of the
property of her husband, she is entitled to
retain the possession in lieu of her
mai nt enance unl ess ‘the person who succeeds to
the property or purchases the sane is in a
position to nmake  arrangenents for her
mai nt enance. "

Fazal Ali, J., then enbarked on a consideration of the

scope and neaning of section 14 of the Act in the light of
various pronouncenents nade by this Court as also of the
deci si ons rendered by various Hi gh Courts in relation tothe
points in dispute. During the course of the discussion he
made the follow ng pertinent observations:-

299

"It is true that a wdow s claimfor maintenance
does not ripen into a full-fledged right to property,
but nevertheless it is wundoubtedly right which in
certain cases can anbunt to a right to property where
it is charged. It cannot be said that where a property
is given to a widow in |ieu of

mai nt enance, it 1is given to her for the first tine and
not in lieu of a pre-existing right. The claim to
mai ntenance, as also the right to claimproperty in
order to maintain herself, is an inherent right
conferred by the H ndu Law and, therefore, any property
given to her in lieu of maintenance is nmerely in
recognition of the claim or right which the w dow
possessed from before. It cannot be said that such a
right has been conferred on her for the first time by
virtue of the docunent concerned and before the
exi stence of the docunment the wi dow had no vestige of a
claimor right at all. Once it is established that the
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instrument nmerely recognised the pre-existing right,
the widow would acquire absolute interest. Secondly,
the Explanation to section 14(1) nmerely nmentions the
various nodes by which a w dow can acquire a property
and the property given in lieu of mmintenance is one of
the nodes nentioned in the Expl anation. Subsection (2)
is merely a proviso to section 14(1) and it cannot be
interpreted in such a manner as to destroy the very
concept of the right conferred on a H ndu wonan under
section 14(1). Sub-section (2) is limted only to those
cases where by virtue of a certain grant or disposition
aright is conferred on the wdow for the first tine
and the said right i's restricted by certain conditions.
In other words, even if by a grant or disposition a
property is conferred on a Hindu nale under certain
conditions, the sane-are binding on the nmale. The
ef fect of sub-section (2)-is nerely to equate mal e and
female in respect of grant conferring a restricted
estate.”
Finally, Fazal A, J., nade.a reference to Narain
s case (supra) to which he hinself was a party (apart
Sarkaria, J., who delivered the judgnment of the Court)
n relation thereto made the foll ow ng observations:
"This case is no doubt directly in point and this
Court by holding that where under an award an interest
is created in favour of a w dowthat she should be
entitled to rent out the property for her life-tine, it
was held by this Court that this anpbunted to a
restricted estate wunder section 14(2) of the 1956 Act.
Unfortunately the various aspects, nanely, the nature
and extent of the H ndu wonen's right to nmaintenance,
the limted scope of sub-section (2) which

is a proviso to sub-section (1) of section 14 and the
effect of the Explanation,  etc., to which we have
adverted in this Judgnent, were neither brought to our
notice nor were argued  before wus in that |case.
Secondly, the ground on which this Court distinguished
the earlier decision of this Court in Badri® Parshad v.
Sm. Kanso Devi(1l) was that in the aforesaid decision
the H ndu wi dow had a share or interest in the house of
her husband wunder the H ndu Law as it was applicable
then, and, therefore, such a share anmpbunted toa pre-
existing right. The attention of this Court however,
was not drawn to the |language of the Explanation to
section 14(1) where a property given to a widow at a
partition or in lieu of maintenance had been placed in
the sane category, and therefore, the reason given by
this Court does not appear to be sound. For the reasons
that we have already given, after taking an  overal
view of the situation, we are satisfied “that the
Di vi si on Bench decision of this Court in Naraini Devi’'s
case (supra) was not correctly decided and is therefore
overrul ed. "

Sunmarising the conclusions of |aw which Fazal A, J.,
reached after an exhaustive consideration of the texts and
authorities nentioned by him he enunerated themthus:

"(1) The Hindu female’s right to naintenance is
not an enpty formality or an illusory claim being
conceded as a matter of grace and generosity, but is a
tangi bl e right against property which flows fromthe
spiritual relationship between the husband and the wife
and is recognised and enjoined by pure Shastric Hindu
Law and has been strongly stressed even by the earlier
Hi ndu jurists starting from Yaj naval kya to Manu. Such a
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right may not be a right to property but it is a right
agai nst property and the husband has a persona
obligation to maintain his wife and if he or the famly
has property, the female has the Ilegal right to be
mai nt ai ned therefrom |If a charge is created for the
mai nt enance of a fermale, the said right becones a
| egally enforceable one. At any rate, even without a
charge the claimfor maintenance is doubtless a pre-
existing right so that any transfer declaring or
recogni sing such a right does not confer any newtitle
but merely endorses or confirnms the pre-existing right.

"(2) Section 14(1) and the Explanation thereto
have been couched in the w dest possible terns and nust
be liberally construed.in favour of females so as to
advance the object of the 1956 Act and pronote the
soci 0- economni ¢ ends sought-to be achi eved by this Iong-
needed | egi-sl ati on.

"(3) Sub-section (2) of section 14 is in the
nature of a proviso and has a field of its own w thout
interfering wth the operation of section 14(1)
materially. The proviso should not be construed in a
manner so as to destroy the effect of the main
provision or the protection granted by section 14(1) or
ina way so as to becone totally inconsistent with the
nmai n provision.

"(4) Sub-section (2) of section 14 supplies to
i nstruments, decrees, awards, gifts, etc., which create
i ndependent and new titles in favour of fermales for the
first tine and has no application where the instrunent
concerned nmerely seeks to confirm endorse, declare or

recogni se pre-existing rights. 1In such cases a
restricted estate in favour of a female is legally
perm ssible and section 14(1) will not operate in this

sphere. Were, however, an instrument nerely decl ares
or recognises a pre-existing right, such as a claimto
mai nt enance or partition or ( share to which the female
is entitled, the sub-section has absolutely no
application and the female’s limted interest ' would
automatically be enlarged i nto an-absol ute one by force
of section 14(1) and the restrictions placed, if any,
under the document would have to be ignored. Thus where
a property is allotted or transferred to a female in
lieu of nmmintenance or a share at partition, the
instrument is taken out of the ambit of subsection (2)
and woul d be governed by section 14(1l) despite any
restrictions placed on the powers of the transferee.

"(5) The wuse of express terns |ike "property
acquired by a female Hndu at a partition", "or in'lieu
of maintenance" "or arrears of maintenance", etc., in
the Explanation to section 14(1) clearly makes sub-
section (2) inapplicable to these categories which have
been expressly excepted from the operation of  sub-
section (2).

"(6) The words "possessed by" wused by the
Legi slature in section 14(1) are of the w dest possible
anplitude and include the state of owning a property
even though the owner is not in actual or physica
possessi on of the sarme.

Thus, where a wi dow gets a share in the property under
a prelimnary decree before or at the tine when the
1956 Act had been passed but had not been given actua
possessi on under a final decree, the property would be
deened to be possessed by her and by force of section
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14(1) she would get absolute interest in the property.
It is equally well settled that the possession of the
wi dow, however, nust be under sone vestige of a claim
right or title, because the section does not
contemplate the possession of any rank trespasser
wi thout any right or title.

"(7) That the words "restricted estate" used in
section 14(2) are wder than limted interest as
indicated in section 14(1) and they include not only
l[imted interest, but also any other kind of linitation
that may be placed on the transferee".

Appl yi ng these principles Fazal Ai J., held:-

"(i) that the properties in suit were allotted to
the appellant Tulasamma on July 30, 1949 under a
conprom se certified by the Court;

(ii) that the appellant had taken only a life
interest in the properties and there was a clear
restriction prohibiting her from alienating the
properties;

(i) that despite these restrictions, she
continued to be in possession-of the properties till
1956 when the Act of 1956 cane into force; and

(iv) that the alienations which she had made in
1960 and 1961 were  after she had acquired an absol ute
interest in the properties.”

In this view of the matter Fazal Ali, J., allowed the appea
of Tul asamm’s | egal representatives.

Bhagwati, J., = wote a separate judgnent in Tul asanma’s

case and A C. Cupta, J., agreed with him He also allowed
the appeal substantially for the same reasons as had wei ghed
with Fazal Ali, J., and in doing so observed:
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"Now, sub-section (2) of section 14 provides that
not hi ng contained in sub-section (1) shall apply to any
property acquired by way of gift or-under a will or any
ot her instrument or under a decree or order of a civi
court or under an award where the terns of the gift,
will or other

instrument or the decree, order or award prescribe a
restricted estate in such property. This provision is
nore in the nature of a proviso or exception to sub-
section (1) and it was regarded as such by this Court
in Badri Pershad v. Snt. Kanso Devi.(1l) It _excepts
certain kinds of acquisition of property by a Hndu
female from the operation of sub section (1) and being
inthe nature of an exception to a provision which is
calcul ated to achieve a social purpose by bringing
about change in the social and economc position of
worren in Hindu society, it nust be construed strictly
so as toinpinge as little as possible on the broad
sweep of the aneliorative provision contained in sub-
section (1). It cannot be interpreted in a manner which
woul d rob sub section (1) of its efficacy and deprive a
Hi ndu female of the protection sought to be given to
her by sub-section (1). The | anguage of sub-section (2)
is apparently wi de enough to include acquisition of
property by a Hindu female under an instrunment or a
decree or order or award where the instrunment, decree,
order or award prescribes a restricted estate for her
in the property and this would apparently cover a case
where property is given to a Hndu female at a
partition or in lieu of mmintenance and the instrunent,
decree, order or award giving such property prescribes
l[imted interest for her in the property. But that
woul d virtually emascul ate sub-section (1), for in
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that event, a large nunber of cases where property is
given to a Hndu fenale at a partition or in lieu of
mai nt enance under an instrunent, order or award woul d
be excluded from the operation of the beneficent
provi sion enacted in sub-section (1), since in nost of
such cases, where property is allotted to the Hi ndu
female prior to the enactnent of the Act, there would
be a provision, in consonance with the old Sastric | aw
then prevailing, prescribing linited interest in the
property and where property is given to the Hi ndu
femal e subsequent to the enactment of the Act, it would
be the easiest thing for the domnant male to provide
that the Hindu female shall have only a restricted
interest in the property and thus make a nockery of
subsection (1). The Explanation to sub-section (1)
whi ch includes wthin the scope of that sub-section
property acquired by a female H ndu at a partition or
in lLieu of mai nt enance woul d al so be rendered
nmeani'ngl ess, because there

woul'd hardly be a few cases where the instrunent,
decree, order or award -giving property to a Hindu
female at a partition or in lieu of maintenance would
not contain a provision prescribing restricted estate
in the property

The social purpose of the |aw would be frustrated and
the reform st. zeal underlying the statutory provision
woul d be chilled. That surely could never have been the
intention of the Legislature in enacting  sub-section
(2)."

Bhagwati, J., laid down the nature of the right which a

H ndu wi dow has to be mmintained out of the joint famly
estate in the followi ng terns: -
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"It is settled law that ' a wdowis entitled to
mai nt enance out of her deceased husband' s estate,
irrespective whether that estate may be in the hands of
his male issue or it may be in the hands’/ of his
coparceners. The joint famly estate in which her
deceased husband had a share is liable for her
mai nt enance and she has a right to be maintained out of
the joint fam |y properties and though, as pointed out
by this Court in Rani Bai v. Shri Yadunandan Ran(1l) her
claimfor nmaintenance is not a charge upon any joint
famly property wuntil she has got her nmmintenance
determ ned and nmade a specific charge either by
agreement or a decree or order of a Court, her right is
"not liable to be defeated except by transfer to a
bonafi de purchaser for value wthout notice of. her
claimor even with notice of the claim unless the
transfer was nade with the intention of defeating her
right". The wi dow can for the pur pose- of her
mai nt enance follow the joint famly property "into the
hands of any one who takes it as a volunteer or with
notice of her having set up a claimfor maintenance".
The courts have even gone to the |length of taking the
view that where a wdow is in possession of any
specific property for the purpose of her mmintenance, a
purchaser buying wth notice of her <claim is not
entitled to possession of that property w thout first
securing proper maintenance for her, vide Rachawa &
Os. . Shi vayanappa(2) cited with approval in
Rani bai's case (supra). It is, therefore, clear that
under

the Sastric Hndu Law a widow has a right to be
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mai ntai ned out of joint famly property and this right
would ripen into a charge if the wdow takes the
necessary steps for having her mmintenance ascertai ned
and specifically charged in the joint famly property
and even if no specific charge is created, this right
woul d be enforceable against joint famly property in
the hands of a volunteer or a purchaser taking it wth
notice of her claim The right of the widow to be
mai ntai ned is of course not a jus in rem since it does
not give her any interest in the joint fanily property

but it is certainly jus ad rem i.e., a right against
the famly property. Therefore, when specific property
is allotted to the wdowin lieu of her claim for

mai nt enance, the allotnent would be in satisfaction of
her jus ad rem nanely, the right to be maintained out
of the joint famly property. It would not be a grant
for the first tinme  w thout any pre-existing right in
the wi dow. ~The wi dow woul d be getting the property in
virtue of her pre-existing right, the instrument giving
the ‘property being nerely a docunent effectuating such
pre existing right and not nmaking a grant of the
property to her ~for the first time wthout any
antecedent right or ~title. There is also another
consi deration which - is very relevant to this issue and
it is that, even  if the instrument were silent as to
the nature of the interest given to the widowin the
property and did not, in so nany terns, prescribe that
she would have'a linmted interest, she would have no
nore than a limted interest in the property under the

Hi ndu Law as it stood prior to the enactment of the Act

and hence a provision in the instrunent  prescribing

that she would have only a linited interest in the
property would be, to quote the words of this Court in

Ni rmal Chand’ s case (supra), "merely recording the true

| egal position” and that would not attract the

applicability of sub-section (2) but would be governed

by sub-section (1) of section 14.

Al the three Judges were thus unani nous in accepting
the appeal on the ground that  Tulasamma’'s right to
mai ntenance was a pre existing right, that it "was in
recognition of such a right that she obtai ned property under
the conpromise and that the conprom se there fore did not
fall within the anbit of sub-section (2) of section 14 of
the Act but would attract the provisions of sub-section (1)
thereof coupled wth the Explanation thereto. Wth respect
we find our selves in conplete agreement with the
concl usions arrived at by
306
Bhagwati and Fazal Ali, JJ., as also the reasons  which
wei ghed with themin coming to those concl usions.

4. M. S. T. Desai, |earned counsel for the plaintiffs-
respondents, and M. U R Lalit who very ably assisted the
Court at its request, contended that for a Hndu fermale to
be given the benefit of subsection (1) of section 14 of the
Act she nust first be an owner, albeit a linmted owner, of
the property in question and that Tulasamma not being an
owner at all, the Bench presided over by Bhagwati, J., did
not reach a correct decision in holding that the sub-section
af oresaid covered her case. W find that only that part of
this argument which is interpretative of sub-section (1) is
correct, nanely, that it is only sone kind of "limted
owner shi p" that would get enlarged into full ownership and
that where no ownership at all vested in the concerned Hi ndu
femal e, no question of the applicability of the sub-section
woul d arise. We may here reproduce in extenso section 14 of
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the Act with advant age:

"14(1) Any property possessed by a female Hi ndu
whet her acquired before or after the comencenent of
this Act, shall be held by her as full owner thereof
and not as a limted owner.

"Expl anati on:

In this sub-section, "property" includes both
novabl e and i movable property acquired by a female
H ndu by inheritance or devise, or at a partition, or
in lieu of maintenance or arrears of mmintenance, or by
gift from any person, whether a relative or not,
before, at or after her nmarriage, or by her own skil
or exertion, or by purchase or by prescription, or in
any other nanner what-so-ever, and also any such
property held by her as "Stridhana" i mediately before
t he commencenent of this Act.

"(2) Nothing ~contained in sub-section (1) shal
apply to any property acquired by way of gift or under
awll or any other instrunent or under a decree or
order of a-civil Court or under an award where the
terns of ~the gift, wll or other instrunent or the
decree, order or award -prescribed a restricted estate
in such property.”

A plain reading of sub-section (1) makes it clear that
the concerned Hindu female nust have Ilimted ownership in
property, which 1limted ownership would get enlarged by the
operation of that sub section. If it was intended to enlarge
any sort of a right which could
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in no sense be described as ownership, the expression "and
not as a limted owner" would not have been used at all and
becormes redundant, which is against the well-recognised
principle of interpretation of statutes that the Legislature
does not enpl oy neani ngl ess | anguage. Reference nay al so be
made in this connection to Eramma v. Verrupanna & ot hers(1)
where in Ramaswam, J., speaking on behalf of hinself,
Gaj endragadkar, C.J., and Hidayatullah, J., interpreted the
sub-section thus:

"The property possessed by a female  Hindu, as
contenplated in the section, ‘is clearly property to
whi ch she has acquired sonme kind of title whether
before or after the comrencenment of the Act. It may be
noticed that the Explanation to section 14(1) sets out
the various nopdes of acquisition of the property by a
femal e Hindu and indicates that the ~section applies
only to property to which the femal e H ndu has acquired
some kind of title, however restricted the nature of
her interest may be. The words "as full owner thereof
and not as a limted owmer" as given in the /|ast
portion of sub-section (1) of section 14 clearly
suggest that the legislature intended that the limted
owner ship of a H ndu fenmal e shoul d be changed into ful
ownership. In other words, section 14(1) of the Act
contenpl ates that a H ndu femal e who, in the absence of
this provision, would have been |limted owner of the
property, will now become full owner of the sanme by
virtue of this section. The object of the sectionis to
extinguish the estate called ’'limted estate or
"widow s estate’ in Hindu Lawand to make a Hindu
worman, who under the old law would have been only a
l[imted ower, a full owner of the property with al
powers of disposition and to make the estate heritable
by her own heirs and not revertible to the heirs of the
| ast mal e
hol der. ...
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.............. It does not in any way confer a title on
the female H ndu where she did not in fact possess any
vestige of title. It follows, therefore, that the
section cannot be interpreted so as to validate the
illegal possession of a female Hindu and it does not
confer any title on a nere trespasser. In other words,
the provisions of section 14(1) of the Act cannot be
attracted in the case of a Hndu fenmale who is in
possessi on
308

of the property of the last nmale holder on the date of

the comencenent ~of the Act when she is only a

trespasser with out any right to property.”

This interpretation of sub-section (1) was cited with
approval in Mangal Singh and Others v. Shrimati Rattno &
Anot her (1) by Bhargava, J., who delivered the judgnent of
t he Court' and observed:

"Thi-s case al so, thus, clarifies that t he
expression "possessed by" is not intended to apply to a
case of nere possession wthout title, and that the
| egi sl ature intended this provision for cases where the
H ndu femal e /possesses the right of = ownership of the
property in question. Even nere physical possession of
the property w thout the right of” ownership will not
attract the provisions of this section. This case al so,
thus, supports  our view that the expression "possessed
by" was used in the sense of connoting state of
ownership and, while the H ndu fenale possesses the
rights of ownership, she would becone full owner if the
ot her conditions mentioned in t he section are
fulfilled. The section will, however, not apply at al
to cases where the Hindu fenmale may have parted with
her rights so as to place herself in a position where
she could, in no manner, | exercise her rights of
ownership in that property any |onger."

Limited ownership in the concerned Hi ndu fenale i's thus
a sine qua non for the applicability of sub-section (1) of
section 14 of the Act but then this conditionwas fully
satisfied in the case of Tulasamma to whomthe property was
made over in lieu of maintenance with full rights of
enjoynment thereof minus the power of alienation. These are
precisely the incidents of limted ownership. In-such a case
the Hndu fenmale represents the estate conpletely and the
reversi oners of her husband have only a spes successionis,
i.e., a mere chance of succession, which is not a vested
interest and a transfer of which is a nullity. The widow is
conpetent to protect the property fromall kinds of trespass
and to sue and be sued for all purposes in relation thereto
so long as she is alive. Owmership in the fullest sense is a
sumtotal of all the rights which may possibly flow from
title to property, while limted ownership in its very
nature nust be a bundle of rights constituting in their
totality not full ownership but sonething | ess. Wien a w dow
hol ds the property for her enjoynent as |long as she lives,
nobody is entitled to deprive her of it or to deal with the
property in any manner to her detriment. The
309
property is for the tinme being beneficially vested in her
and she has the occupation, control and usufruct of it to
the exclusion of all others. Such a relationship to property
in our opinion falls squarely within the neaning of the
expression "limted owner" as wused in sub-section (1) of
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section 14 of the Act. In this view of the matter the
argunent that the said sub-section did not apply to
Tul asammas’s case (supra) for the reason that she did not
fulfil the condition precedent of being a linmted owner is
repel | ed.

5. The next contention raised by M. Desai and M.
Lalit also challenged the correctness of the decision in
Tul asamma’ s case. They argued that in any case the only
ri ght which Tul asanma had prior to the conpronise dated July
30, 1949 was a right to maintenance sinpliciter and not at
all aright to or in property. For the reasons which wei ghed
wi th Bhagwati and Fazal Ali, JJ., in rejecting this argunent
we find no substance init as we are in full agreenment wth
these reasons and the sane nay not be reiterated here.
However we may enphasize one aspect of the nmatter which
flows froma scrutiny of subsection (1) of section 14 of the
Act and the expl anation appended thereto. For t he
applicability of sub-section (1) two conditions nust co-
exi st, ' nanel y:

(1) the concerned fenal e H ndu nmust be possessed
of property and

(2) such property nust be possessed by her as a
[imted owner.

If these two conditions are fulfilled, the sub-section
gives her the right to hold the property as a full owner
irrespective of the fact whether she acquired it before or
after the commencerent of the Act.

The Expl anati on decl ares that the property nentioned in
sub section (1) includes both novabl e and i nmovabl e property
and then proceeds to  enumerate the nodes of acquisition of
various kinds of property which the -sub-section would
enbrace. Such npdes of acquisition are:

(a) by inheritance,

(b) by devise,

(c) at a partition,

(d) in lieu of rmaintenance or arrears of
mai nt enance,

(e) by gift fromany person, whether a relative
or not, before, at or after her marriage,

(f) by her own skill or exertion,
310
(g) Dby purchase,
(h) by prescription,
(i) in any other nanner what-so-ever, and
(j) any such property held by her as "stridhana"

i medi ately before the conmencenent ~ of this
Act .
A reference to the Hndu law as it prevailed
i medi ately before the conmmencenent of the Act would'|ead
one to the conclusion that the object of the Explanation was

to nake it clear beyond doubt that all kinds of property
which fell within the anbit of the term "stridhana" woul d be
held by the owner thereof as a full owner and not as a

[imted owner. Reference may in this connection be nmade to
the follow ng enuneration of "Stridhana" in paragraph 125 of
Mulla"s Hi ndu | aw

(1) Gfts and bequests fromrelations.

(2) Gfts and bequests from strangers.

(3) Property obtained on partition.

(4) Property given in lieu of maintenance.

(5) Property acquired by inheritance.

(6) Property acquired by nmechanical arts

(7) Property obtained by conprom se

(8) Property acquired by adverse possession

(9) Property purchased with stridhana or wth
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savi ngs of incone of stridhana.
(10) Property acquired from sources other than
t hose menti oned above.

These heads of property are then dealt with at length
by Mulla in paragraphs 126 to 135 of his treatise. Prior to
the commencenment of the Act, the Hi ndu fenale did not enjoy
full ownership in respect of all kinds of "Stridhana" and
her powers to deal wth it further varied fromschool to
school . There was a sharp difference in this behalf between
M takshara and Dayabhaga. And then the Bonbay, Benaras,
Madras and Mthila schools also differed fromeach other on
the point. Succession to different kinds of "Stridhana" did
not follow a uniformpattern. The rights of the Hi ndu fermale
over "Stridhana" varied according to her status as a naiden,
a mrried worman and a w dow. The source and nature of the
property acquired also placed linitations on her ownership
and made a difference to the node of succession thereto. A
conparison of the contents of the Explanation with those of
par agr aph 125 of Miul'la’s Hi ndu Law woul d show t hat
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the two are practically identical. It follows that the
Legislature in its w sdom took pains to enuner at e
specifically all kinds of "Stridhana" in the Expl anation and
declared that the same wuld form "property” wthin the
nmeani ng of that word “as used in sub-section (1). This was

done, in the words /of Bhagwati, J, "to achieve a socia
purpose by bringing about change in the social and econom c
position of wonen.in Hindu society": It was a step in the

direction of practical recognition of equality of the sexes
and was neant to elevate wonmen from a subservient position
inthe econonic field to a pedestal where they could
exercise full powers of enjoynent and disposal " of the
property held by themas owners, untranmmelled by artificia

[imtations placed on their right of ownership by a society
in which the will of the domnant male prevailed to bring
about a subjugation of the opposite sex. It was also a step
calculated to ensure uniformity (inthe lawrelating to the
nature of ownership of "Stridhana". This dual purpose
underlying the Explanation nust be borne in mnd and given
effect to when the section is subjected toanalysis and
interpretation, and sub-section (2) is not to be givena
meani ng which would defeat that purpose —and negative the
legislative intent, if the I|anguage used so warrants. A
Conbi ned readi ng of the two sub-sections and the Expl anation
| eaves no doubt in our minds that sub-section (2) does not
operate to take property acquired by a Hindu female in lieu
of mai ntenance or arrears of maintenance (which i's property
specifically included in the enuneration contained in the
Expl anati on) out of the purview of sub-section (1).

6. Tul asamma’s case (supra) having, in our opinion been
deci ded correctly, the appeal 1in hand nust succeed as the
facts in the latter are on all fours wth those in the
former. M. Desai did vehenmently argue that this was not so
inasmuch as by the decree dated August 18, 1909 the
ownership of the land in dispute was vested in Dayalji and
Dayabhai sons of Mhanbhai and Mtabhai son of Qul abbha
while Bai Vajia was only given the right to possess it for
her life-the ownership remaining all along in the said three
persons, but this argunent does not find favour with us. It
has to be noted that so long as she lived, Bai Vajia was to
have full enjoyment of and conplete control over the | and,
barring any right to alienate it. Such a right was also
taken awmay fromthe said three persons. The arrangenent
meant that whatever rights existed in relation to the |and
during the Ilife-time of Bai Vajia, were exercisable by her
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al one and by nobody else. Not even the said three persons
could deal with the land in any nanner whatsoever, and if
they did, Bai Vajia had the right to have their acts
declared null and void during her life-tinme. After the |and

312

was made over to her she became its owner for life although
with a limted right and therefore only as a limted owner.
Under the decree the |land vested in the said three persons
only so long as they were not dispossessed of it at the
instance of Bai Vajia in accordance with the terns stated
therein. As soon as Bai Vajia took possession of the |and,
no rights of any kind whatsoever in relation thereto
remai ned with themand thus they ceased to be the owners for
the span of Bai Vajia' s life.

7. Following Tulsamm’s case we hold that Bai Vajia
becane a full owner ~of the land in dispute under the
provi sions of sub-section (1) ~of section 14 of the Act and
that sub-section (2) thereof has no application to her case,
the land 'having been given to her as a limted ower and in
recogni ti'on-of her pre-existing right against property. In
the result therefore, the appeal succeeds and is accepted.
The judgrment and the decree of the H gh Court are set aside
and the suit giving rise tothis appeal is dismssed. In the
circunstances of the case, however, we leave the parties to
bear their own costs throughout.

S R Appeal al | owed.
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