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In this batch of appeals, a cormmbn question  of [|aw
having arisen, they were heard together and are being
di sposed of by this common judgnent. The question for
consideration is whether the appellant, who under the termns
of the contract between himand the owner of the goods,
having a lien over the goods, until the dues are paid can be
forced to rel ease the goods, w thout charging any denurrage,
nerely because the custons authorities issued a detention
order for a specified period ? W would discuss the
guestion in relation to the facts in the case between the
Shi pping Corporation of India vs. CL. Jain Wolen MIIs.
The respondent C L. Jain Wolen MIlls, inported the
consi gnnent of polyester filanent yarn from Korea to India.
The port of load was Busan in Korea and the port of
di scharge was Bonbay in India, but the place of delivery of
goods was |ICD, Delhi. The goods thus being brought to the
port of Bonbay were discharged but there had been no custons
cl earance at Bonbay and the seal ed contai ner was transhi pped
to 1CD, Delhi, where it remained with the Container
Corporation of India. The Shipping Corporation of Indiais
engaged in the business of carriage of goods. On the terms
and conditions contained in the Bill of Lading, in respect
of the goods consigned to it, the corporation clainms that
the goods cannot be rel eased unl ess denurrage charges are
pai d. After the goods arrived in Delhi and remained in the
custody of the appellant, the custons authorities being of
the opinion that inport of polyester filanent yarn wei ghing
5,376 Kkgs. was unaut hori sed and directed confiscation of
the sanme, valued at Rs.11.5 | akhs under Section 111(d) of
the Customs Act, 1962. The said custonms authorities however
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permtted the owner to redeemthe goods on paynent of Rs. 7
| akhs. That apart, a penalty of Rs. 1 |lakh was also |evied
under Section 112(a) of the Custons Act. The owner of the
goods assailed the order before the Custons, Excise & Gold
(Control) Appellate Tribunal [for short CEGAT]. The
tribunal instead of deciding the objections raised by the
ower to the validity of the order of the Additiona

Col  ector of Custons, ordered that the advance |icence and
DEEC Book be anended and adj ourned the appeal for a period
of three nonths. The owner, therefore, approached the Delh

H gh Court by filing a wit petition, which was registered
as Wit Petition No. 1604/91, praying quashing of the order
of the ~custons authorities, confiscating the goods and
i mposing the penalty and that of the Inport Trade Contro

Aut hority enhancing the export obligation from 14, 497.5 kgs.
to 22,330 kgs. of polyester fabric. It was the contention
of the owner before the Hi gh Court that in accordance wth
the export policy and the Duty Exenption Schene, raw

materials could be cleared for hone consunption wthout
paynment . ‘of ~ inmport duty. To avail of the facility, the
importer —is required to apply for grant of licence called
the Advance Licence and on-the basis of the same, raw

materials could be inmported without paynent of any duty.
According to the owner, under the licence, thus issued by
the Controller of Inports and Exports, entitling inport of
raw nmaterials wthout paynent of duty, t he cust ons
authorities comitted error in proceeding wth the
confiscation proceedi ngs and ordering confiscation as well
as levying penalty. The custons authorities as well as the
Controller of Inports and Exports had been arrayed as party
respondents in the wit petition. Both of themas well as
Union of India resisted the claimof the owner, who had
i mported the goods in question. The Hi gh Court disposed of
the wit petition by judgnent dated 9th Septenber, ' 1994,
gquashing the order of the Additional Collector of | Customns
dated 10th August, 1990 as well as-the order of the Custons
Excise and Gold (Control) Appellate Tribunal dated 21st
March, 1991 and directed the Col lector of Custons to rel ease
the goods forthwith. The Hi gh Court also further hel'd that

since the action of the custons authorities is illegal, the
goods in question wll have to be released to the owner
wi t hout paynment of any detention or demurrage charges by the
owner . Needl ess to nention, the Shipping Corporation of

India, the appellant in the present appeal, who was the
carrier and who under the Bills of Lading had a |lien  over
the goods, until the dues are paid had not been nmade a party
to the aforesaid wit petition. At this stage it may also
be noticed that during pendency of the wit petition in the
High Court, an interimorder had been passed, entitling the
owner to take release of the goods on paynent of  Rs. 5
| akhs to the custons authorities and a bank guarantee of Rs.
5 lakhs but the owner had not taken advantage of the said
interim order and the goods continued to remain in the
custody of the present appellant and dermurrage charges went
on accruing. The order of Delhi H gh Court was assailed in
this Court by filing a Special Leave Petition by the Custons
Authorities but that Special Leave Petition however stood
di smissed on 13.11.95 in SLP No. 5671/95. The owner of the
goods having failed in his attenpt to get the goods
rel eased, notwithstanding the orders of the High Court in
CW No. 1604/91, filed an application for initiating a
contenpt proceeding, which was registered as CCP No.
120/ 95. The High Court however canme to hold that the
authorities <cannot be held to be guilty of disobeying the
orders of the Court and accordingly, disnissed the contenpt
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petition. While dismissing the contenpt petition, the
| earned Judge, granted Iliberty to the owner to nove the
Di vision Bench of the H gh Court for appropriate directions
regardi ng paynment of demurrage/detention charges. Pursuant
to the aforesaid observations in the contenpt proceedings,
an application being filed by the owner, the same was
regi stered as CM 4829/96. That application was di sposed of
by the Division Bench of Delhi Hi gh Court by order dated
18th January, 1999. The Division Bench, while disposing of
the petition, canme to hold that the entitlenent of the
carrier of the goods to charge denmurrage charges and if so,
whet her the custons authorities would be |iable to pay the
sanme or not is not required to be answered and is a matter,
which should be sorted out between those two corporations
and the custons authorities.  But so far as the owner of the
goods are concerned, he having been absolved of any
liability to pay  the denurrage charges by virtue of the
judgrment ~of Del'hi H gh Court dated 9.9.94 in OCW No.
1604/91, 'he would  be entitled to get the goods released
wi t hout  paynent of the detention and denurrage charges. The
Hi gh Court, therefore called upon the custons departnent as
well as the two corporations, who are the carriers to sort
out the matter within a specified period and further held
that if any detention or denmurrages charges are payable, the
sanme shall be paid by the custons departnment within three
weeks. It further /directed the carrier of the goods,
including the appellant to releasethe goods after the
custons departnent 'pays the detention/denurrage charges.
Notwi t hstanding the “aforesaid order, the goods not being
rel eased, when a fresh contenpt petition was filed,
registered as CCP No. 89/99, the High Court issued notice
on 25.2.99, calling upon the alleged contemmor to file their
reply by 11th March, 1999. Against the initiation of the
af oresaid contenpt proceedi ng, the Shipping Corporation of
India filed SLP No. 3391/99. The order dated 18.1.99 was
also assailed by the Shi ppi ng ~Corporation, which was
registered as SLP No. 5001/99. (The container Corporation
of India filed a special |eave petition on ‘identica
circunstances and raising identical question, which i's SLP
No. 9021/ 99. The Union of India also assails the order
dat ed 18.1.99 by filing Speci al ~Leave Petition No.
3063/2001 along wth the application for —condonation of
del ay. This batch of cases were |listed before a Bench of
two |earned Judges on 11th February, 2001 and after hearing
the matters for sonetinme, the Bench felt that there appears
to be some inconsistency between the decision of this Court
in Union of India vs. Sanjeev Wolen MIls, 1998(9) SCC 647
and the Gand Slam Internationals case reported in 1995(3)
SCC 151 and as such observed that the cases should be placed
before a Three Judge Bench and that is how, this batch of
cases are before this three Judge Bench. When these appeal s
by grant of special |eave were placed before the Three Judge
Bench on 1st March, 2001, we had directed the goods be
released to the owner wthout any conditions but  such
release wll be subject to the ultimate decision in these
appeal s.

The stand of the carriers in this Court is that in viewad®
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of the provisions of the Bills of Lading Act as well as the@®@

JJJJJIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII

terns and conditions under which the goods have been
imported the <corporation-carrier retains alien over the
goods until all the dues including the denurrage charges are
paid and the order of the Delhi H gh Court in the wit
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petition to which these carriers were not parties, wll not
obliterate that right. The further contention of these
corporations is that the order of the H gh Court dated
18.1.99 without determning the rights of the carrier and
directing to sort out the matter with the cust ons
authorities is unsustainable and as such the sanme shoul d be
set aside. The stand of the custons authorities and the
Union of India on the other hand is that the custons
authorities cannot be required to pay the dermurrage charges
nerely because the action of the custons authorities in
detaining the goods was found to be illegal by the Court of
I aw. According to the Union of India in such a case when a
detention certificate is issued by the custons authorities,
the carrier of goods will not be entitled to claim any
denurrage charges notwi'thstanding the terns and conditions
of the contract under which the goods had been carried and
on this score, the order of the Hi gh Court dated 18.1.99 is
erroneous. The contention of the inporter of the goods on
the other hand is that in view of the findings of the Hgh
Court in_ CW No. 1604/91, specifically holding that the
goods in-questions be released w thout paynment of denurrage
or detention charges and the further finding to the effect
that the order of the custons authorities in confiscating

and levying penalty isillegal and invalid, the inporter
cannot be nmade |liable to pay the demurrage and detention
char ges. It is the further subm ssion of the inporter that

notwi t hst andi ng the clear directions of the H gh Court, non-
rel ease of goods was a gross violation of the Courts order
and, therefore, the appropriate authorities should be
suitably dealt wth.

In view of the subm ssions nade at the Bar appearing for
different parties, referred to earlier, the first question
that arises for consideration’is whether in the case in
hand, the inporter of the goods can be nmade liable to pay
any denurrage/detention charges? It is wundisputed that
under the terns and conditions of Bills of Lading, the
carrier had a lien over the goods until all the dues are
pai d and the goods havi ng been kept, not being rel eased, the
corporation-carrier was entitled to char ge denur r age
char ges. But in view of the specific directions of the
Del hi  High Court in the wit petition filed by the inmporter
of the goods, challenging the legality of the order of the
custons authorities in confiscating the goods and |evying
penalty and that order having reached finality by dismssa
of the special |eave petition against the same filed by the
Union of India, the liability of the inporter to pay the
denurrage charges ceases and that question . cannot be
re- opened.

The next question that arises for consideration which is
a larger issue, nanely if the custons authorities do not
rel ease the goods and initiates proceedings and finally
passes order of confiscation but that order is ultimtely
set aside in appeal and it is held by Court of |aw that the
detention of the goods was illegal, then in such
circunstances whether the carrier of the goods who had lien
over the goods for non- payment of duty, can enforce the
ternms and conditions of the contract against the custons
authorities, making the said authorities liable to pay the
denurrage charges. Needless to nention, demurrage charges
are levied for the place the goods occupy and for the period
it remains not being rel eased, on account of |ack of custons
clearance. It may be noticed at this stage that the custons
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authorities exercise its power under the provisions of the
Custons Act whereas the claimof the Corporation who acts as
a carrier is based upon the ternms and conditions of the
contract between the inporter and the carrier. So far as
the powers of the custonms authorities are concerned, the
same are circunscribed by the provisions of the Custons Act,
1962. Section 8 of the Custons Act enpowers the Collector
of Custons to approve proper places in any custons port or
custons airport or coastal port for unloading and | oadi ng of
goods and specify the limts of the custons area. Secti on
33 prohibits unloading of inported goods at any place ot her
than the place approved under Section 8(a) of the Act.
Section 34 provides that the inported goods shall not be
unl oaded from any conveyance except under the supervision of
the proper officer. Section 45 provides for clearance of
i mported goods. The same provision may be extracted herein
bel ow i n ext enso:

Sec. 45 Restrictions on custody and renoval of inported
goods:

(1) Save as otherwise provided in any law for the tine

being in force, all inported goods, unloaded in a custons
area shall remain in the custody of such person as may be
approved by the [Conmmi ssioner of Custons] until they are

cleared for hone consunption or are  warehoused or are
transhi pped in accordance with the provisions of Chapter
VI,

(2) The person having custody of any inported goods in a
custons area, whether under the provisions of ~ sub-section
(1) or under any law for the tinme being in force (a)shal
keep a record of such goods and send a copy thereof to the
proper officer; (b) shall not permit such goods to be
renoved from the custonms area or otherwise dealt wth,
except wunder and in accordance with the permssion in
witing of the proper officer

(3) Notwithstanding anything contained in any |aw for
the tinme being in force, if any inported goods are pilferred
after wunloading thereof in a custonms area while in the
custody of a person referred to in sub- section (1), that
person shall be liable to pay duty on such goods at the rate
prevailing on the date of delivery of an inport manifest or
as the case may be, an inport report to the proper officer
under section 30 for the arrival of the conveyance - in which
the said goods were carried.

Under the aforesaid provision, the inported goods woul d
remain in the custody of the person approved by the Custons
Commi ssioner, until they are cleared for hone consunption or
are warehoused or are transhipped in accordance wth the
provisions of Chapter VIII. Section 47 of the Act is the
provision to obtain clearance of goods for hone consunption.
Section 49 provides for storage of inported goods in public
war ehouse, or in a private warehouse, if pernmitted by the
Deputy Conmi ssioner of Custons or Assistant Conmi ssioner of
Cust ons. Under Chapter |X of the Act, the Deput y
Conmi ssioner or Assistant Comm ssioner of Custons may
appoint public warehouses wherein dutiable goods nmay be
deposited, as provided in Section 57 of the Act. Under
Section 58, the Deputy Conmi ssi oner or Assi st ant
Conmi ssioner may even license private warehouses wherein
dutiable inmported goods could be deposited. But al
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war ehoused goods would be subject to the control of the
proper officer of the custons department, as provided in
Section 62 and the owner of the goods is required to pay the
rent and warehouse charges to be fixed by the Conm ssioner
of Custons, as provided in Section 63. No warehoused goods
could be taken out of the warehouse except for clearance of
hone consunption or for renoval to another warehouse, as
stipulated in Section 67 of the Act. Section 68 provides
the procedure which an inporter would follow for clearing
the warehoused goods for home consunption. The expression
war ehouse has been defined in Section 2(43) to mean a

public warehouse appointed under Section 57 or a private
war ehouse |icensed under Section 58. It is thus apparent
from different provisions nentioned above that the custons
authorities have full power and control over the inported
goods and wi t hout the pernission of the custonms authorities,
the goods cannot be cleared. But at the same tine, there is
no provision in the Custons Act, conferring power on the
Custons Authorities to prohibit. or injunct any ot her
authority where the inported goods are stored from charging
the demurrage charges for the services rendered for storing
the inported goods. W are not concerned in the present
case with the provisions of either the Major Ports Trust Act
or International Airport Authorities Act, as the inported
goods had not been/stored either in any Major Port or in the

international air cargo. It nay however be necessary to
exam ne sone of the provisions of the Bills of Lading Act as
well as the Contract Act, since the claim of both, the

Shi ppi ng Corporation. and Container Corporation, charging
denmurrage for the space occupied for the goods, not being
rel eased, is on account of the contract between them Under
the Indian Bills of Lading Act, 1956, every consignee of

goods, nanmed in a Bill of Lading and every endorsee of a
Bill of Lading, is vested with absolute right over the
goods. The Bill of Lading is a well known nmercantile

document of title, which is transferred in the business
world by endorsenent passing to the endorsee, the title of
the goods covered by such Bill of Lading. Cl ause’ (18)
provides for paynent of demurrage charges in case of
non-cl earance of goods within the free tinme available. The
said clause is extracted herein bel owin extenso:

Clause 18 Delivery of goods in Container: |If receipt
of goods in container(s) is not taken by the merchant within
48 hours after discharge fromthe vessel  (or after the
arrival of the goods at place of delivery if nanmed herein)
the carrier shall be at liberty at his discretion either to
unpack the <container(s) and to put the goods in safe on
behalf of the merchant and at the nmerchants risk and
expense or to charge dermurrage in accordance with the
carriers tariff applicable to the route over which the
goods are carried. |f unpacking the goods of container(s)
is required for whatever reason and the contents cannot - be
identified as to the marks and nunbers, cargo sweepings
liquid residue and any unclained contents not otherw se
accounted for shall be allocated for conpleting delivery to
the merchant. The carrier shall not be required to separate
or deliver goods in accordance with the brand, marks,
nunbers, size or types of packages as stated by the nerchant
in his particulars but only to deliver total nunber of
containers (if sanme |oaded by the nerchant or packages or
units) (if container(s) |loaded by the carrier) shown on the
face of this Bill of Lading.
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Clause (2) of the Bill of Lading defines Carriers
Tariff as follows:

Clause (2)- Carriers Tariff:

The terms of the carriers applicable tariff are
i ncorporated herein and copi es of the rel evant
provi sions of the applicable tariff are obtainable
fromthe carrier or the agents upon request. |In the
case of inconsistency between this Bill of Lading
and the applicable tariff, this Bill of Lading shal
prevail .

Clause (14) confers a lien on the goods for all suns
payabl e under the contract. The said clause is quoted bel ow
i n extenso:

Cl ause (14). FREIFGHT ETC. EARNED

........ Al-l" unpaid charges shall be paid in full and
wi t hout any offset, counterclaimor deduction. Any error in
freight or other charges or in the classification of Goods
is subject to correction-and if on correction the freight or
charges are higher the Carrier nay collect the additiona
amount from shi pper or consignees. The Carrier shall have a
lien on the Goods and any docunents relating thereto for al
suns payable to the Carrier under the contract (including
without Ilimtation unpaid freight and dead freight upon any
portion of the Goods covered by the Shipping Order granted
in respect hereof which may not have been shipped) and the
CGeneral Average contribution to whonsoever due and for the
cost of recovering the sane and for that purpose shall have
the right to sell the Goods by public auction or | private
treaty wi thout notice to the Merchant. The Merchant shal
indermify the Carrier against all and any costs incurred by
the Carrier in exercising his rights under this clause.

The expression Carrier under the definition clause in
the Bill of Lading neans the Shipping Corporation of India
Limted and/or associated conpany on whose behalf the Bil
of Ladi ng has been signed.

The two provisions of the Contract Act, on which M.
Dave, appearing for the appellant, strongly relied upon, nmay
now be noticed. Section 170 is the right of lien of the
bail ee for the services rendered in respect of the goods and
the bailee has right to retain the goods until he receives
due renuneration for the services he has rendered: - Section
171 is the General lien of bankers, factors, wharfingers,
attorneys and policy brokers, who also retain as a security,
the goods bailed to them The contention of M. Dave, for
the appellant is the right of the appellant to claim
denurrage charges in respect of the goods, which is in his
custody, the said goods not being released, wthin a
specified period, flows fromthe ternms and conditions of the
contract between the inporter and the corporation and that
right cannot be taken away by issuance of a detention
certificate by the Custons authorities under the provisions
of the Custons Act and as such even if a Court directs that
the inporter is not liable to pay the demurrage charges,
because of the illegal detention of the goods by the custons
authorities, the appellant would not be bound by the same,
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particularly, when the appellant was not a party to the
pr oceedi ngs between the custons authorities and t he
i mporter. Learned Additional Solicitor General, M. Miku
Roht agi however, on the other hand contends that Section
45(2)(b) of the Customs Act prohibits release of inported
goods fromthe custonms area, except in accordance with the
permssion in witing of the proper officer. The expression
otherwise dealt with in the aforesaid provision is also a
restriction placed on the custodian and that is a conplete
enmbargo for the goods being released. The prohibition in
guestion is in relation to renmoval of goods as well as
dealing with the goods in any manner. This being the nmanner
of restrictions inposed for renoval of the goods and at the
sanme tinme, conferring power on the custons authorities, if
after initiation of adjudication proceedings, a Court of |aw
nullifies the sane and the custons authorities then issues a
detention certificate, then the inporter would not be |iable
for paying any demurrage charges, notw thstanding the
contract ~between the inporter and the appellant, and at any
rate, the ~customs authorities cannot be fastened with the
liability of paying the demurrage charges. In this view of
the matter, the order of the Del hi Hi gh Court dated 18.1.99
must be held to be erroneous. The rival contentions require
careful examnation of “the different " provisions of the
Custons Act, the/ Contract Act as well as the Bills of
I adi ng.

Bef ore exam ni-ng the correctness of t he riva

submi ssi ons, one thing is crystal clear t hat the
relationship between the inporter and the carrier of goods
in whose favour the Bill of |ading has been consigned and

who has stored the goods in his custody, the relationshipis
governed by the contract between the parties. Section 170
of the Indian Contract Act engraft the principle of Bailees

lien, nanely if somebody has received the articles on being
delivered to himand is required to store the same ‘unti

cleared for which he might have borne the expenses, he has a
right to detain it until his dues are paid. But it i's not
necessary in the case in hand to exam ne the comon |aw
principle and the bailees lien inasnuch as the very terns

of the contract and the provisions of the Bills of Lading,

unequi vocal ly conferred power on the appellant to retain the
goods, wuntil the dues are paid. Such rights accruing in
favour of the appellant cannot be nullified by issuance of a
certificate of detention by the custons authorities unless
for such issuance of detention certificate any provisions of
the Customs Act authorises. W had not been shown any
provisions of the Custons Act, which would enable the
custons authorities to conmpel the carrier, not to charge
denurrage charges, the nonent a detention certificate is
i ssued. It may be undoubtedly true that the 'custons
authorities mght have bona fide initiated the proceedings
for confiscation of the goods which however, ultinmately
turned out to be unsuccessful and the Court held the sanme to
be illegal. But that by itself, would not <clothe the
custons authorities with the power to direct the carrier who
continues to retain a lien over the inported goods, so |ong
as his dues are not paid, not to charge any denurrage
charges nor the so- called issuance of detention certificate
would also prohibit the carrier fromraising any denmand
towards denurrage charges, for the occupation of the
i nported goods of the space, which the proprietor of the
space is entitled to charge fromthe inporter. The inporter
also will not be entitled to remove his goods from the
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prem ses unless custons clearance is given. But that would
not nean that denurrage charges could not be levied on
inmporter for the space his goods have occupi ed, since the
contract between the inporter and the proprietor of the
space is in no way altered because of the orders issued by
the custons authorities. The |learned Additional Solicitor
General, vehenently argued and pressed sub-section 2(b) of
Section 45 in support of his contention that the inported
goods have to be dealt with in accordance wth the
permission in witing of the proper officer of the custons
department and in exercise of such power when custons
authorities initiate adjudication proceeding and ultimtely
confiscate and |levy penalty, when such order is struck down
and a detention certificate is issued, the said issuance of
detention certificate ~would conme wthin the expression
otherwise dealt wth wused in Section 45(2)(b), and
therefore, the proprietor of the space woul d be bound not to
charge ~any denurrage charges. ‘W are unable to accept this
contention inasnuchas the expression otherwi se dealt with
used in ' Section 45(2)(b), in the context in which it has
been used, cannot be construed to nean, it authorises the
custons officer to issue a detention certificate in respect
of the inported goods, which woul d absolve the inporter from
payi ng the denurrage charges and which would prevent the
proprietor of the 'space fromlevying any denurrage charges.
Havi ng scrutinized the provisions of the Custons Act, we are
unable to find out any provision which can be renotely
construed to have conferred power on the custons authorities
to prevent the proprietor of the space from |evying the
dermurrage charges and, thereby absolving the inporter of the
goods from paynent of the same. In fact the mmjority
decision in Gand SlamlInternationals case,~ 1995(3) SCC
151, clearly cones to the aforesaid conclusion wth which we
respectful ly agree.

W have also examned the decision of this Court in
Union of India vs. Sanjeev Wolen MIls, 1998(9) SCC 647
and we do not find any apparent inconsistency between the
decision of this Court in Grand Slamand that of the Sanjeev
Wolen MIlls. In Sanjeev Wolen MIls, the inmported goods
were synthetic waste (soft quality), though the custons
authorities detained the sanme, being of the opinion that
they were prinme fibre of higher value and not soft ~waste:
On account of non-rel ease, the inmported goods incurred heavy
denurrage charges but the custons authorities  thenmsel ves
gave an undertaking before the High Court that in the event
the goods are found to be synthetic waste, then the Revenue
itself would bear the entire denmurrage and container

char ges. Further the Chief Comm ssioner of Custons, |ater
had ordered unconditional release of goods and yet the goods
had not been released. It is under these circunstances and

in view of the specific undertaking given by the custons
authorities, this Court held that fromthe date of detention
of the goods till the custons authorities intimted the
inmporter, the inmporter would not be required to pay the
denurrage charges. But in that case even subsequent to the
orders of the custons authorities on a suit being filed by
one of the partners of the inmporter-firm an order of
injunction was issued and, therefore it was held that for
that period, the inporter would be liable for paying the
denurrage and contai ner charges. The judgnent of this Court
in Sanjeev Wolen MIls, therefore, was in relation to the
peculiar facts and circunmstances of the case and the Court
had clearly observed that the order in question is neant to
do justice to the inporter, looking to the totality of the
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circunst ances and the conduct of custons authorities. Thus,
we see no inconsistency between the ratio in Sanjeev Wl len
MIlls and the Judgnent of this Court in Gand Sl am That
apart, the judgnent in Gnd Slamwas a three judge bench
j udgrent . In the case in hand, as has already been stated
earlier, the wearlier judgnent of Delhi H gh Court dated
9.9.94 in CWP No. 1604/91, has becone final, which
entitles the inporter to get the goods released without
paynment of the detention and denurrage charges. In the
contextual facts, notwi thstanding the judgnent of the High
Court, the goods not having been rel eased, the inpugned
order and direction dated 18.1.99, cannot be held to be
infirm in any manner. In the absence of any provision in
the Custonms Act, entitling the custons officer to prohibit
the owner of the space, where the inported goods have been
stored fromlevying the denurrage charges, |evy of denurrage
charges for non-release of the goods is in accordance wth
the terns and conditions of the contract and as such would
be a 'valid levy. ~The conclusion of the H gh Court to the
effect that the detention  of the goods by the custons
authorities was illegal and suchillegal detention prevented
t he i mporter from releasing the goods, the cust ons
authorities would bebound'to bear the denurrage charges in
the absence of any provision in the Custons Act, absolving
the custons authorities from that liability. Section
45(2)(b) of the Custons Act cannot be construed to have
clothed the custons authorities withthe necessary powers,
so as to absolve ‘themof the Iliability of paying the
denurrage charges. In the aforesaid prem ses, we see no
infirmty wth the directions given by the Del hi H gh Court
on 18.1.99. The goods in question, having already been
directed to be released, wthout the paynent  of the
denurrage charges, the inporter nust have got the goods
rel eased. Having regard to the fact  situation of the
present case, it would be nmeet and proper for us to direct
the Shipping Corporation and Container Corporation, if an
application is filed by the custons authorities to waive the
denurrage charges. The appeal is disposed of accordingly.
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