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The main question which arises for consideration in
these cases relates to the power of the Arbitrator to award
i nterest.

The contention on behalf of the appell ants agai nst whom
interest has been awarded by the arbitrators, is that this
Court held in EXECUTI VE ENG NEER (| RRI GATION) VS, ABHADUTA
JENA (1988) 1 SCC 418 that the arbitrator has no power to
award interest in respect of pre reference period in the
absence of the claimant having a right under the contract or
a provision of substantive law, to get interest. On-the
ot her hand, it is the submission on behalf of the
cl ai mant s/ respondents that the aforesaid decision in the
case of Abhaduta Jena (supra) has been -~overruled by a
Constitution Bench of this Court in the case of SECRETARY,
| RRI GATI ON DEPARTMENT GOVERNMENT OF ORI SSA AND OTHERS VS
G C.ROY. (1992) 1 SCC 508 and it has been held that the

arbitrator could award pre reference, pendente I|ite and
future interest.
Before dealing with the facts of each case it will be

appropriate to examne the relevant decisions of this Court
in order to determine the correct legal position with regard
to the jurisdiction of the arbitrator to award interest in
respect of the periods for which interest can be awarded
nanely- (i) for the period commencing from the date of
dispute till the date Arbitrator entered upon the reference,
or the pre-reference period; (ii) for the period comencing
fromthe date the Arbitrator entered upon reference till the
date of making the award (pendente lite interest) and; (iii)
for the period coommencing fromthe date of naking of the
award till the date the award is made the rule of the court
or till the date of realisation, or the post award interest.

The question with regard to power of the Arbitrator to
award interest was considered at great length by this Court
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in ABHADUTA JENA'S CASE (SUPRA). Two questions which arose
for consideration of the Court in Abhaduta Jena’'s case
(supra) were (i) the power of the Arbitrator to award
interest for the period prior to his entering upon reference
and; (ii) the power of the Arbitrator to award interest for
the period the dispute remai ned pendi ng before him

Chi nnappa Reddy.J.. speaking for the Court, considered
all the wearlier decisions of this Court including that of
SETH THAWARDAS PHERUMAL VS. UNION OF INDI A, (1955) 2 SCR 48
and, with regard to pendente lite interest, concluded that
as the arbitrator was not a court within the nmeaning of
Section 34 of Code of Cvil Procedure, therefore, he could
not award pendente lite ‘interest, with regard to claimof
interest for the period before the reference, it was held
that the arbitrator could not award interest for pre-
reference period i'n cases which arose prior to the
commencement of the Interest Act. 1978 unl ess the clai mant
had a substantive right to get interest under the terns of a
contract or under a provision of any |aw.

In.comng to this conclusionnwith regard to interest
for pre-reference period, it was observed as foll ows:

"It is inportant to notice at this

stage that both the Interest Act of

1839 and the I'nterest Act of 1978

provide for the award of interest

up to the date of the institution

of the proceedings. Neither the

Interest Act of 1839 nor- the

Interest Act of 1978 provides for

the awar d of pendent e lite

interest. W nust | ook el sewhere

for the lawrelating to the award

of interest pendente lite. This, we

find, provided for in Section 34 of

the Cvil Procedure Code in the

case of courts. Secti on 34,

however, applied to arbitrations in

suit for the sinple reason that

where a matter is referred to

arbitration in a suit, t he

arbitrator will have all the powers

of the court in deciding the

di spute. Section 34 does not

otherwi se apply to arbitrations as

arbitrators are not courts wthin

the meaning of Section 34 Civi

Procedure Code. Again, we nust | ook

el sewhere to discover the right of

the arbitrator to award interest

before the institution of t he

proceedings. in cases where the

proceedi ngs had concluded before

the comrencenent of the Interest

Act  of 1978. Wile under the

Interest Act of 1978 the expression

‘court’ was defined to include an

arbitrator, under the Interest Act

of 1839 it was not so defined. The

result is that while in cases

arising after the commencenent of

Interest Act of 1978 an arbitrator

has the sanme power as the court to

award interest up to the date of

institution of the proceedings, in

cases which arose prior to the
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comencement of the 1978 Act the
arbitrator has no such power under
the Interest Act of 1839. It s,
therefore, necessary, as we said,
to l ook elsewhere for the power of
the arbitrator to award interest up
to the date of institution of the
proceedi ngs. Since the arbitrator
is required to conduct hinself and
make the award in accordance with
| aw we nust | ook to the substantive
| aw for the power of the arbitrator
to award i nt erest before the
conmencenent of the proceedings. If
the agreenment between the parties
entitles the arbitrator to award
i nterest no further question arises
and the arbitrator may awar d
interest. Simlarly if there is a
usage of trade having the force of
[ aw -t he arbitrator nay awar e
interest. Again if there are any
ot her provi si ons f or t he
substantive | aw enabling the award
of interest the arbitrator may
award interest. By way of an
illustration, we nmay nment.ion
Section 80 of t he Negoti abl e
Instrunments Act. as a provision of
the substantive law under which the
court may award interest even in a
case where no rate of interest is
specified in the prom ssory note or
bill or exchange. W may al so refer
Section 61(2) of the Sale of Coods
Act which provides for the award of
interest to the seller or the buyer
as the case may be under certain
circunstances in suits filed by
them W may further cite the
i nstance of the non-performance of
a contract of which equity could
give specific performance and to
award interest. W nay also cite a
case where one of the parties is
forced to pay interest to a third
party, say on an overdraft,
consequent on the failure of the
other party to the contract not
fulfilling the obligation of paying
the anbunt due to them In such a
case also equity my conpel the
payment of i nterest. Loss of
interest in the place of the right
to remain in possession nmay be
rightfully clained in equity by the
owner of a property who has been
di spossessed fromit."

The decision in Jena's case (supra)

cane up for

consi deration before this Court in the case of GUARAT WS.

& S. B.

973.

VS. UNIQUE ERECTORS (GUJARAT) (P) LTD., AIR 1989 SC

In that case, the interest had been awarded in respect
of all the three periods nanely; (i) from6.8.1981, when the
Interest Act, 1978 came into force, to 21.8.1984, the date
when reference was nade to the arbitration; (ii) from
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22.8.1984 to 19.7.1985 pendente lite; and (iii) 19.7.1985 to
17.6.1986 (date of award to date of decree). Follow ng
Jena’'s case (supra), it was held that the interest pendants
lite could not be awarded but with regard to pre-reference
interest, it was held that "since in this case the reference
to arbitration was nade after the comencenent of the
Interest Act, 1978, the arbitrator under Section 3(1)(a) of
the said Act was entitled to award interest from 6.8.1981
till 12.8.1984 in view of this Court’s decision in Abhaduta
Jena’s case". This Court also held that even though in
Abhaduta Jena’s case (supra), granting of interest for the
period from the date of award had not been considered
nevert hel ess interest should be allowed for that period on
the principle that this Court could, once proceedi ngs under
Sections 15 to 17 of the Arbitration Act are initiated,
grant interest pending the litigation before it i.e. from
the date of award to the date of decree.

W may now consider the decision of the Constitution
Bench in /SECRETARY, | RRI GATI ON' DEPARTMENT, GOVERNMVENT OF
ORI SSA AND ~OTHERS VS. G C _ROY, (1992) 1 sScCC 508. The
contention of ~the counsel's appearing on behalf of the
respondents is that the decision in Abhaduta Jena's case
(supra) was overruled in its entirety and it was held in
G C Roy's case (supra) that the arbitrator could award
interest for all the above-nentioned three periods, namely;
pre-reference, pendente lite and post-award. On the other
hand, it has been submtted by the  learned counsels on
behal f of the appellants that GC -~ Roy’'s case was not
concerned with the interest for the period prior to the
maki ng of the reference and it overruled the decision in
Jena’'s case (supra) only insofar as award of pendente lite
interest was concerned. It was submtted that the decision
of Abhaduta Jena’'s case (supra), of the arbitrator not
having the jurisdiction to award  pre-reference interest,
continues to hold the field and G C. Roy’s case (supra) has
not ruled to the contrary in this regard.

A careful reading of GC. Roy's case (supra) clearly
shows that, insofar as award of interest is concerned, this
Court was only required to consider whether the arbitrator
had jurisdiction to award pendente lite interest. This is so
stated in the judgnent at nore places than one. Apart from
noting that the appellants had chall enged the validity of
the award on two grounds, one of which was that "arbitrator
had no jurisdiction to award pendente lite interest", it was
noted that the case had been referred ~by order ~dated
15.3.1991 by the Division Bench to the Constitution Bench as
"the | earned Judges were of the view that the correctness of
the view taken by this Court in Abhaduta Jena’s . case
(supra), insofar as it held that arbitrator has no power to

award pendente lite interest, required consideration by a
| arger Bench". This Court, accordingly, considered the
various decisions which had been referred to by Chinnappa
Reddy, J. in Abhaduta Jena’s case (supra) and also

consi dered other decisions and at page 532 summarised it’s
deci sion as foll ows:

"The question still renmains whether
arbitrator has the power to award
interest pendente lite, and if so
on what principl e. We nmust

reiterate that we are dealing with
the situation where the agreenent
does not provide for grant of such
interest nor does it prohibit such
grant. In other words, we are
dealing wth a case where the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 14

agreenment is silent as to award of
interest. n a conspect us of
af orenment i oned deci si ons, t he
foll owi ng principles energe:

(i) A person deprived of the use of
noney to which he is legitimtely
entitled has a right to be
conpensated for the deprivation
call it by any nane. It may be
called interest, conpensation or
damages. This basic consideration
is as valid for the period the
di sputes is pending before the
arbitrator as it is for the period
prior to the arbitrator entering
upon the reference. This is the
principle of Section 34, Givi
Procedure Code and there is no
reason or principle to hol d

ot herwi' se in t he case of
arbitrator.
(ii) An arbitrator is an

alternative from (sic forum for
resol ution of di sputes ari sing
bet ween the parties. If so, he nust
have the power to decide all the
di sputes or differences arising
bet ween t he parties. | f the
arbitrator has no power to -award
i nterest pendente lite, the party
claimng it could have to approach
the court for that purpose, even
t hough he may have obt ai-ned
satisfaction in respect of other
clains from the arbitrator. This
woul d | ead to multiplicity of
pr oceedi ngs.

(iii) An arbitrator is the creature
of an agreement. It is open to the
parties to confer upon him such
powers and prescribe such procedure
for him to follow, as they think
fit, so long as they are not
opposed to law. (The proviso to
Section 41 and Section 3 of
Arbitration Act illustrate this
point). Al the sane, the agreenent
must be in conformty with law. The
arbitrator nust also act and nake
his award in accordance wth the
general law of the land and the
agr eenent .

(iv) Over the years, the English
and the Indian Courts have acted on
the assunption that where the
agreenment does not prohibit and a
party to the reference nmakes a
claimfor interest, the arbitrator
must have the power to award

interest pendente lite. Thawardas
has not been followed in the |ater
decisions of this Court. It has

been expl ai ned and di sti ngui shed on
the basis that in that case there
was no claimfor interest but only
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a claim for unliquidated damages.

It has been said repeatedly that

observations in the said judgnent

were not intended to lay down any

such absolute or universal rule as

t hey appear to, on first

i npression. Until Jena case al nost

all the courts in the country had

uphel d the power of the arbitrator

to anard interest pendente lite.

Continuity and certainty is a

hi ghly desirable feature of |aw.

(v) Interest pendente lite is not a

matter of substantite law, |ike

interest for the period anterior to

reference (pre-reference period).

For doing conplete justice between

the parties, such power has al ways

been inferred.”

Applying the af oresaid principles the conclusion
arrived at was as follows:

"Where the agreenent between the

parties does not prohibit grant of

interest and where-a party clains

interest and /that dispute (along

with the claimof principal anount

or independently) is referred to

the arbitrator, \ he shall have the

power to award interest pendente

lite. This is for _the reason that

in such a case it nust be presuned

that interest was an inplied term

of the agr eenent bet ween the

parties and therefore when the

parties refer all their disputes -

or refer the dispute as to interest

as such - to the arbitrator, he

shal | have the power to award

interest. This does not rmean that

in every case the arbitrator should

necessarily award interest pendente

lite. It is a matter wthin his

discretion to be exercised in the

light of al | t he facts and

circunstances of the case, keeping

the ends of justice in view"

Finally it was observed that "for the reasons aforesaid
we nust hold that the decision in Jena’'s case (supra),
insofar as it runs counter to the above proposition, did not
| ay down the correct |aw'

The perusal of the aforesaid passages clearly shows
that Abhaduta Jena’'s case (supra) was not overruled in its
entirety by the decision in GC Roy's case (supra). It is
only with regard to the award of pendente lite interest that
the Constitution Bench came to a conclusion which was
contrary to the one arrived at in Abhaduta Jena's case
(supra). The decision in Abhaduta Jena' s case (supra) with
regard to award of interest for pre reference period was not
overruled in GC Roy's case (supra).

More recent decisions of this Court also indicate that
G C. Roy's case (supra) has been understood and foll owed as
havi ng overrul ed Abhaduta Jena’'s case (supra) only wth
regard to pendente lite interest and not with regard to pre
reference interest. W nmay now refer to these deci sions.

I n H NDUSTAN CONSTRUCTION CO. LTD. VS. STATE OF J & K
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(1992) 4 SCC 217, the question which arose for consideration
was whether the arbitrator was conpetent to award interest
for the period from the date of the award to the date of
paynment. It was in that connection that reference was made
to GC Roy's case (supra) and it was observed as foll ows:

"The question of interest can be

easily disposed of as it is covered

by recent decisions of this Court.

It is sufficient to refer to the

| atest decision of a five Judge

Bench of this Court in Secretary.

Irrigation Departnent, Covt. of

Oissa V. GC Roy. Though the said

decision deals wth the power of

the arbitrator to  award interest

pendente lite, the principle of the

deci sion nmakes it clear that the

arbitrator is conpetent to award

interest for _the period commencing

with the date of award to the date

of decree or date of realisation,

whi chever is earlier. This is also

quite logical for, while award of

interest for the period prior to an

arbitrator entering upon the

reference is a mat t er of

substantive | aw, the grant of

interest for 'the post-award period

is a mtter of procedure.”

Claimfor interest for pre-reference period again cane
up for consideration before this Court in JUGAL KI SHORE
PRABHATI LAL SHARMA AND OTHERS VS. VIJAYENDRA PRABHATI LAL
SHARMA AND ANOTHER, (1993) 1 SCC 114. It was contended in
that case that the arbitrator could not award interest for
pre-reference period. Wile Ranganathan, J. with whom V
Ramaswany, J. concurred, only observed that "there is some
force in this contention" but B.P. Jeevan Reddy, J. who was
one of the Menbers of the Bench which decided G C  Roy's
case (supra), in his concurring judgnent dealt with this
guestion at sone length. After referring to sone of the
observations in the judgnent of the Constitution Bench in
G C Roy's case (supra), it was observed by B.P. Jeevan
Reddy, J. at page 139 as foll ows;

“In the circunstances. It woul d not

be correct to read the first of the

five principles set out in para 43

as overruling Jena insofar as it

dealt with the arbitrator’s power

to award interest for the pre-

reference period. Principle No. (i)

shoul d be read along with principle

No. (V) wherein it is «clearly

stated that the interest for the

period anterior to the reference

(pre-reference period) is a matter

of substantive |aw unlike interest

pendente lite. The <conclusion in

para 44 again deals only with the

power of the arbitrator to award

i nterest pendente lite. It is,

therefore, not right to read the

said decision as overruling Jena

insofar as it dealt with the power

of the arbitrator to award interest

for the pre-reference period."
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Again in STATE OF ORISSA VS. LAL CHAND KAPANI, 1994
SUPP. (1) SCC 68 after referring to the decision in Jena's
and G C. Roy's cases (supra), it was observed at page 69 as
under :

"It is thus clear that before the

1978 Interest Act cane into force

there was no provision under which

the interest for the pre-reference

period could be granted. In this

case, the Suprenme Court also held

that the interest pendente lite

i.e. fromthe date for reference to

the date of t he awar d, t he

claimants would not be entitled to

the sane for the reason that

arbitrator is not a court wthin

t he nmeani ng of Section 34 CPC since

the reference was not by a court in

a pending suit. This viewregardi ng

the interest” pendente lite however

has been reversed in Secretary,

Irrigation Departnent, ~Governnent

of Orissa V. GC Roy, Regarding

the interest during the pre-

reference period, the view taken in

Abhaduta Jena case is not

di sturbed. Therefore, the interest

during the pre-reference period can

be awarded provided on the date of

the award, 1978 Interest Act was in

force."

In SUDHI R BROTHERS VS. DELH DEVELOPMENT AUTHORI TY AND
ANOTHER, (1996) 1 SCC 32, the question with regard to
awardi ng interest for pre-reference period, but in a case
arising after the comrencenent ~of Interest Act. 1978, came
up for consideration and the | egal position, emanating from
earlier decisions of this Court including G C Roy’'s case
(supra) and Jena’'s case (supra), was stated to be as
fol | ows:

"The Constitution Bench in G C. Roy

case was dealing with the question

relating to the award of interest

pendente |ite and not wth the

guestion of the award of interest

for the pre-reference period and it

was in that context that the

Constitution Bench held that the

view expressed in Jena case wth

regard to award of pendente lite

interest could not be said to have

 ai d down good | aw The Constitution

Bench did not deal with t he

qguestion of pre-reference interest

in cases com ng after the

enforcenent of the Interest Act,

1978, which cane in force from

19.8.1981. In GC Roy case itself,

it is stated that the reference to

the Constitution Bench had been

necessitated only for deciding the

guestion whether the decision in

Jena case was correct insofar as it

held that arbitrator had no power

to anard interest pendent lite. On

a doubt being raised whether the
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Constitution Bench in G C. Roy case

had overruled the law laid down in

Jena Case relating to the power of

the arbitrator to award interest

for the pre-reference period in the

post-Interest Act, 1978 era, the

position was clarified by a three-

Judge Bench in Jugal Ki shor e

Prabhatilal Sharma V. Vijayendra

Prabhatilal Sharma, wherein it was

specifically held that the decision

in GC Roy case was concerned only

with the power of  arbitrator to

award pendente lite and that it was

not concerned with his power to

awar d i nterest for t he pre-

reference period."

Inview of the aforesaid decisions there can bow be no
doubt with regard to the jurisdiction of the arbitrator to
grant interest. The principles which can now be said to be
wel | -settled are that the arbitrator has the jurisdiction to
aware pre-reference interest in cases which arose after the
interest Act, 1978 has becone applicable. wth regard to
those cases pertaining to period prior to the applicability
of the interest Act. 1978, in the absence of any substantive
| aw, contract or usage, the arbitrator has no jurisdiction
to award interest. For the period during which the
arbitration proceedi ngs were pending in view of the decision
in GC Roy's case (supra) and  H ndustan Constructions
Limted Case (supra), the arbitrator has the power to award
interest. The power of the arbitrator to award interest for
the post award period also exists and this aspect has been
considered in the discussion relating to Cvil Appeal No.
9234 of 1994 in the later part of this judgnent.

Keeping the aforesaid principles in mnd, we may now
refer to the facts in each case.

ClVIL APPEAL NO. 9233 OF 1994

In Civil Appeal No. 9233 of 1994, the appellant had
invited tenders for construction of certain quarters. The
respondent Durga Parshad had submitted his tender which was
accepted. The work was conpleted by ~himon 31.5.1977. As
certain differences had arisen between the parties. Durga
Parshad, the respondent herein, requested the appellant to
nake a reference of the disputes to an arbitrator  as
provided by the agreenent. AS no reference was nmade, Durga
Parshad filed an application wunder Section 20 of the
Arbitration Act whereupon the Court appointed an- arbitrator
as per the terns of the agreenment and di sputes between the
parties were referred to the said arbitrator.

The arbitrator after heari ng t he parties and
consi dering the evidence adduced before himnade his award
whereby the appellant was held to be liable to pay a sum or
RS. 2.73.130.82/- to the respondent Durga Parshad.  This
arbitrator further held that the appellant was |iable to pay
sinple interest @15% per annum from 31.8.1977 till the gate
of payment on the aforesaid amobunt or the date of decree,
whi chever is later.

On the award being filed in the court, the appell ant
filed objections. One of the objection was that the
arbitrator had awarded interest but there was a clear
stipulation in the agreenent that no interest was payable on
the anobunt withhel d under the agreenment. The objections were
not accepted and with regard to the claimof interest, the
trial court held that this was not a case where interest was
awarded on any anount having been witheld. It was, however,
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found that the claim for interest was referred to the
arbitrator and, therefore, the award of interest was held to
be vali d.

In the appeal before the High Court, with reference to
the award of interest, the contention which was raised on
behal f of the appellant was that the arbitrator had no
jurisdiction to award interest for the pre-reference period
and that the rate or interest granted was excessive. In
support of this contention, reliance was place on the
decision of this Court in the case of Abhaduta Jena’s case
(supra). The Hi gh Court, by its judgment under appeal
relied upon the decision of this Court in the case of Unique
Erectors case (supra) and cane to the conclusion that
interest for the period prior to initiation of the
proceedi ngs could be granted in cases in which reference to
arbitration was nade after the commencenment of the Interest
Act, 1978. The High Court, therefore, restricted the grant
or interest for the pre-reference period only we.f.
19.8.1981, on which date the Interest Act, 1978 had cone
into force.~ The Judgnent and decree of trial court was,
accordingly, nmodified wth the result that the respondent
Durga Prashad instead of being awarded interest for pre-
reference period w e.f. 31.8.77. was as a result of judgnent
under appeal, awarded interest we.f. 19.8.1981 till the
dat e of paynent.

It was contended by M. Salve, |earned Senior Counse
appearing for the appellant, that clause (4) of the Specia
Terms and Conditions or the contract did not allow the award
of interest. He ‘submitted that neither  pre-reference
i nterest nor pendente lite interest could be awarded because
of the special stipulation in the agreenent to the effect
that no interest would be payable. Clause (4), on which
reliance was placed, reads as under

RATES, MATERI ALS AND WORKMANSHI P

The rates quoted shall be fore

finished work i nclusive or - ai

mat eri al s, | abour, t axes,

royalties, transportation etc.

The Engineer in charge wll  have

full and final authority to reject

any material or work done due to

def ect therein and the

contractor/contractors shal

forthwith renedy the defects at

his/their own expense and no

further work shall be done in
connection with particular wrk or
portion of the work till such tine

as the defect is renoved to the
entire satisfaction of the Engineer

in charge.

Al mterials, tools and plants
br ought to site by t he
contractor/contractors shal | be

deened to be held inlien by the
BCCL and the contractor/contractors
shall not have the right to renove
the same fromthe site without the
witten perm ssion of the Engineer
in charge. However, the BCCL shal
not be Iliable for any |loss, theft
or damage due to fire or other
causes sustained during this period
of lien.

No interest is payable on anounts
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with held under the item of the

agreenent .

The BCCL shall be at Iliberty to

deduct fromthe security deposit or

fromany other sum due or to becomne

due under this contract or under

any other contract all sums that

becone due to the BCCL. Al bills

shal | be per-audited before amounts

and will be nade by cheque only."

Fromthe facts enumerated hereinabove it is clear that
the reference in this case was made to the arbitrator by the
court on an application having been failed under Section 20
of the Arbitration Act. '~ As interest was one of the clains
nmade by the respondent, the said dispute was referred to
arbitrator. The arbitrator, therefore, had the jurisdiction
to decide this “issue: I nasmuch as reference to the
arbitration was ~nmade after the Interest Act, 1978 had cone
into force w-e.f. 19.8.1981, the High Court rightly canme to
the conclusion that at least with effect from that date
i nterest could be awarded for the pre-reference period under
Section 3 or the Interest Act, 1978. This conclusion of the
High Court is in conformty with the decision of this Court
in the cases of Unique Erectors & Sudhir Bros, (supra). The
only question, therefore, is whether the aforesaid clause 4
of the Agreenent negates any claimfor interest being nmade.
There can be no doubt that if the ‘terns of the Contract
expressly stipulate ‘that no interest would be payable then
not wi t hst andi ng t he provi sions of the Interest Act, 1978, an
arbitrator would not get the jurisdiction or right to award
interest. In the present case, however, no such contention
based on clause 4 was raised before the Hgh Court. The
j udgrment does not show that any argunent was raised before
the High Court to the effect that the contract prohibited
the award of interest. It is nho doubt true that reference to
this clause was made before the trial court but, in appeal
the only contention which was raised before the Hi'gh Court
was that the arbitrator had no jurisdiction 'to  award
interest for pre-reference period. This contention was
accepted and the judgnment and decree  was nodified to the
effect that interest was awarded not from 31.5.1977. as had
been granted by the award and the decree of the trial court,
but with effect from19.8.1981 from which date the Interest
Act, 1978 cane into force. The contention based on cl ause 4
havi ng been given up before the High Court the appell ant
woul d normally not have been allowed to be agitated in this
appeal but we find that there is no nerit in this contention
and the same had been rightly rejected by the trial court.
According to clause 4, interest was not payable on the
amount which was withheld. The |earned counsel for the
respondent has rightly contended that the said clause refers
to the amount withheld by the appellant towards retention
nmoney for the defect liability period. It was submtted that
the appell ant had received a sumof Rs. 30,000/- as security
for the fulfillment of the contract to the satisfaction of
the conpany and the respondent Durga Parsad has not clained
any interest on this anpbunt as under aforesaid clause 4, no
i nterest was payable on the anbunt so withheld. The claim
whi ch was made by Durga Parsad before the arbitrator was for
the non-paynent of the full amount as per final bil
submitted by him The claimon this account before the
arbitrator was for a sumof Rs. 5.86.381.50/- being the
bal ance ampbunt payable out of the final bill and interest
thereon was clained with effect fromthe date of conpletion
of work (31.5.1977) till the date of paynment. The cl ai m of
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the respondent for a sumof Rs. 5.80.381.50/- was upheld by
the arbitrator only to the extent of Rs. 2,73,136.82/- and
the respondent was awarded interest on this amount. The
interest so awarded is clearly not covered by the aforesaid
cl ause 4 of the contract.

The decision of the H gh Court awarding pre-reference
interest with effect from the date when the Interest Act,
1978 had cone into force i.e. 19.8.1981 and the award or
pendent e lite i nterest, t her ef ore, calls for no
interference. In the result, the appeals of Ms. Bharat
Coking Coal Ltd, are liable to be dismssed, but with no
order as to costs.

CIVIL APPEAL NO ....... /96 (ARISING QUT OF S.L.P. (O
NO. 3630 OF 1987 & ClVIL  APPEAL..... /96 (ARISING OQUT OF
S.L.P. (C NO 15995/1987.

Leave granted.

The parties in both these cases are the same and the
material facts ~are not very dissimlar. |In appeal arising
out of | S/L.P.~ (C No. 3630/87, the respondent was entrusted
with some civil work by the agreenent nade in the year 1974-
75. Some disputes had arisen and an arbitrator was appointed
on 4.7.1979. The arbitrator ~on 11.3.1981 gave an award for
Rs. 1.82,860/- including interest. As is evident fromthe
judgnent of the H gh Court the arbitrator had awarded a sum
of Rs. 99009/- as/principal and interest of Rs. 68635/- for
the period 1.6.1975 to 10.3.1981 was al so awar ded.

This award of interest has been -upheld by the tria
court and the Hi gh Court.

The present appeal is confined only to the award of
interest by the arbitrator. As far as pre-reference interest
is concerned, in view of the settled | egal position, pre-
reference interest could not be awarded for the period prior
to coming into force of the Interest Act, 1973 specially
when the agreenment between the parties did not provide for
payment or interest. In other words, neither by contract nor
under law was the respondent entitled to receive pre-
reference interest for the period 1.6.1975 to 10.3.1981
whi ch had been awarded to him As far as future interest is
concerned, it was within the jurisdiction of arbitrator to
award the sane. The appeal is allowed to the extent that the
award of pre-reference interest to the sumof Rs. 68635/- is
set-aside and the decree will stand nodified accordingly. In
appeal arising out of S. L.P. (C No. 15995 of 1987, an
agreenment between the parties was entered sonetinme inthe
year 1966-67. Wrk was conpleted on 31.12.1970 and
thereafter the respondent gave notice t the Chief Engineer
raising some clainms. On 19.10.1976, the Chief Engineer
appointed a sole arbitrator. The arbitrator entered upon the
reference and thereafter on 12.5.1981 gave an award of Rs.
1.56.073.74/- plus interest @7%from1.4.1971 till the date
of payment or decree. The award was nmade the rule of the
Court and the H gh Court disnissed the appeal filed by the
appel lant. It is clear from the principle enunciated
her ei nabove that pre-reference interest could not have been
awarded in favour of the respondent in the present case
because the Interest Act, 1978 was not applicable and there
was no termin the contract and nor was it established that
under any |aw or usage any interest was payable. Applying
the ration of decisions of this Court in Abhaduta Jena's
case (supra) and other cases, the appeal is allowed to the
extent that the award of the arbitrator, insofar as it
awards interest for the pre-reference period is set aside.
The decree woul d stand nodified accordingly. Parties to bear
their own costs.

ClVIL APPEAL NO. 9234 OF 1994
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On 27.5.1979, an agreenent was entered into between the
State Governnent, the appellant herein, and the respondent
for inprovenment of Salai-Manoharpur Road. This was foll owed
by a supplenmentary agreerment dated 30.4.1982 for carting
earth. The respondent made clains agai nst the appellant in
respect of above work allegedly done wunder the said
agreenments. On 19. 5. 1987, t he r espondent filed an
application in the trial court for appointnent of an
arbitrator under Section 8 of the said Act. This application
was allowed by the Court on 19.5.1987 and an arbitrator was
appoi nted who entered upon the reference on 10.6.1987. The
arbitrator gave an award on 28.2.1988 and directed the
paynment of Rs. 30.21.047/- towards the principal claimand
interest @ 6% from 2.1.1984 to 25.2.1988 anpunting to Rs.
8,26,811/- ad future interest @13% fromthe date of the

award till the date of realisation. In this way, the
arbitrator awarded interest in respect of all the three
peri ods, namely; pre-reference, pendente lite and future
interest.

When the award was filed in the court, the appellant
herein, filed objections to the 'sane. Wth regard to
interest in the objection which was filed, the appellant
only challenged the decision of the arbitrator in allow ng
pendente interest. ~The trial court cane. to the concl usion
that reference to/the  arbitration had been nmade in the
course of a suit and the arbitrator was justified in
all owi ng pendente lite interest.

In appeal filed before the Hgh Court it was contented
that the claimof the respondent in respect of escal ation of
price had not been referred to arbitrator and, therefore, he
could not have given the award in respect of the said claim
The second contention which was raised, wth which we are
concerned in the present case, was that the arbitrator had
no power to grant pendente lite -interest. Wile uphol ding
the decision of the trial court, in mking the award the
rule of the Court and passing the decree in termthereof,
with regard to pendente life (interest the H gh Court
referred to the decisions of this Court in the 'cases or
SANTOSH SINGH ARORA VS, UNION OF I NDIA AND OTHERS. (1992) 1
SCC 492 and LALCHAND KAPANI'S CASE (SUPRA) and cane to the
conclusion that pendente lite interest could be granted by
the arbitrator under the Interest Act, 1978.

M. Sanval, the learned counsel for the appellant,
contended that pre-reference interest could not be granted.
He further submitted that the arbitrator ~had <??>lnterest
also fromthe date or award till the date of paynent. It was
submitted that this had the effect of awarding interest even
for the period after the court passes a decree, naking the
award the rule of the court. Referring to Section 29 of the
Arbitration Act the |learned counsel subnitted that the
arbitrator had no jurisdiction to award interest for the
period after the passing of the decree till the date of
paynment and, therefore, the award to that extent, at |est,
was |liable to be set-aside.

Fromthe Facts enunerated hereinabove. It is clear that
though the arbitrator had awarded interest in respect of al
the three periods, the objections which were filed, and the
contentions raised before the trial court as well as the
Hi gh Court, related only to the award of pendente lite
interest. In fact, the decision of the H gh Court uphol ding
the award of pendente lite interest was not seriously
chal | enged by M. Sanyal. obviously in view of the decision
of the Constitution Bench of this Court in GC Roy' s case
(supra). Odinarily, we would not be inclined to allowthe
appel lant to raise a new point relating to the grant of post
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award interest for the first tine in this Court, but as this
is a pure question of law and in order to finally decide
this issue we allowed the | earned counsel to raise the sane.
We, however, do not find any nerit in this submi ssion

According to Section 29 of the Arbitration Act, where
the award is for payment of noney the Court may in the
decree order interest from the date or the decree to the
date of paynment. This Section by it's plain [|anguage
expressly gives the Court the power to award interest from
the date of the decree till the date of payment but would
this enpty that the arbitrator when making the award, has no
jurisdiction to award interest fromthe date of the award
till the date of paynent.

When the arbitrator nmakes an award, it is not necessary
that in every case theaward has to be filed in a court and
a decree, in ternms thereof, is based. It does happen that
when a award is nade, the party against whomit is made, may
accept the award and conply with the sane. It is rightly not
di sputed that -~ fromthe date of passing of the award, future
interest can be awarded by the arbitrator as held by this
Court in -the cases of Unique FErectors GQujarat (P) Ltd.
(supra) and Hi ndustan Construction Co. Ltd. (supra). The
correct procedure which should be adopted by the arbitrator
isto award future interest till the date of the decree or
the date of paynent, ~whichever is wearlier. The effect of
this would be that /if the award is voluntarily accepted
which may not result in a decree being passed, then paynent
of interest would be nmade from the date of ‘award till the
dat e of paynment. \Were, however, as in the present case, the
award is filed in the court and a decree is passed in terms
there or, then M. Sanyal has rightly contended that it is
for the Court to determne under ~Section 29 of the
Arbitration Act as to whether interest should be ordered to
be paid and if so at what rate.

Under Section 29 of the Arbitration Act. The Court can
even where the arbitrator has awarded interest fromthe date
of the award till the date of paynent, disallow/interest
fromthe date of the decree or deternmine a different rate at
which the interest is to be paidor confirmthe grant of
interest as awarded in the award.  Wen the Court does not
nodify the award with regard to grant of interest fromthe
date of the award upto the date of paynent, the effect would
be as if the court itself has granted interest fromthe date
of the decree till the date of paynent at the rate which was
determ ned by the arbitrator. The future interest would be
regarded as having been ordered to be paid under Section 29
of the Arbitration Act when the Court does not modify the
award in this respect.

In the instant case, the claim for interest even for
the pre-reference period had arisen after the Interest Act.
1978 had cane into force and, therefore the arbitrator could
award interest for all the three periods. C. A No. 9234 of
1994 is accordingly dismssed, but with no order ‘as to
costs.




