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ACT:

Muni ci pality--COctroi--Resolution intending to levy and fina
levy, if separate Publication necessary--Notice technically
defective, if can be validated--Power to specify goods not
mentioned in the Schedul e--Excessive del egation--Raw Cotton
or Wool, nature of--City of Bangal ore Minicipal — Corporation
Act, 1949 (Act LXI X of 1949), ss. 38(1), 97(e), 98(1),
98(2).

HEADNOTE:

The City of Bangal ore Minicipal Corporation resolved to |evy
octroi on cotton and wool and the resolution was notified in
the Oficial Gazette as required by s. 98(1) of the Gty of
Bangal ore Muni ci pal Corporation Act. bj ecti-ons were
invited and the appellants filed their objections to the
tax. Final resolution in regard to the tax was passed under
s. 98(2) of the Act which was published in | ocal newspapers
but not in the Oficial Gazette. Notices were al'so sent to
the appellants to the effect that after considering their
objections the Miunicipality had decided to levy octroi on
the goods at the rate already notified. The appellants then
filed applications in the H gh Court under Art. 226 of the
Constitution challenging the legality of the levy of" octro
but the High Court dism ssed the applications. On. appea
with a certificate of the H gh Court:

Held, that publication of the resolution in the OOficia
Gazette and invitation of objections under s. 98(1) which
were filed, were sufficient conpliance with the provisions
of the Act. The notice stating that the tax had been
resolved to be levied instead of stating that it was
intended to be levied was at the mpst only technically
defective but all such defects were validated by s. 38 of
the Act. It was not necessary first to pass a resolution
speci fying the goods and t hen anot her resol ution show ng the
intention of the Municipality to tax those goods. The goods
and the rate of tax were specified and the resolution, was
passed after followi ng the procedure laid down in s. 98(1).
This anpbunted to substantial conpliance with the provisions




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

of the Act.
The | egislature has |aid down the powers of the Minicipality
to tax various goods and enunerated certain goods; d ass

VIII in Part V of Schedule Ill read with s. 97(e) of the Act
aut horised the Municipality to inmpose tax on other articles
and goods. In

699

the present case there was a resolution which sought to
i nclude the goods in dispute in the Schedul e for the purpose
of inposing the tax.

Bijay Colton MIlls Ltd. v. Their Wrknen [1960] 2 S.CR
982, distingui shed.

The confernent of power upon the Minicipality to specify
goods wunder Cass VIl is inthe nature of conditiona
del egati on and does not anpunt to excessive del egation
Baxter v. Ah Wy (1909) 8 C.L.R 626, followed.

Handard Dawakhana v. Union of-lndia [1960] 2 S.CR 671
hel d not applicable.

The High Court was right in holding that Cotton and Wol do
not cease to be raw materials for the purposes of the Act,
nerely because they are ginned and pressed in bales. The
resolution in the present case covered the articles inported
by the appellants into the limts of the Corporation of
Bangal ore.

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTI ON: Civil Appeals Nos. 448 and 449
of 1957.

Appeals from the judgrment and order dated Septenber 27,
1956, of the Mysore High Court in Wit Petitions Nos. 44 and
45 of 1955.

N. C. Chatterjee, D. N. Mikherjee and B. N Chose, for the
appellant in C. A No. 448 of 1957.

V. L. Narasinmhamborthy, S. N Andley, J. B. Dadachanji,
Rameshwar Nath and P. L. Vohra, for the appellant in C. A
No. 449 of 1957.

G R Ethiraiulu Nai du, Advocate-Ceneral, Msore,,

B. R G K. Achar and K. R Choudhuri, for the respondent.
1961. February 3. The Judgnent of the Court was  delivered
by

KAPUR, J.-These are two appeals brought against t wo
judgrments and orders of the Hi gh Court of Mysore which arise
out of two petitions filed by the appellants under Art. 226
challenging the legality of the inposition of octroi” on wool
and cotton under s. 98 of the City of Bangalore Minicipa
Corporation Act (Act LXI X of 1949), which for the sake of
conveni ence, wWill be termed the " Act ".

On March 31, 1954, a resolution was passed purporting to be
under s. 98(1) of the Act by which it was

700
resolved to levy an octroi on cotton and wool as follows :-
Nane of the Articles Rate of duty
1. Raw cotton and wool
(this includes both | oose Rs. 1/9/- per
and conpressed, nmade in cent. ad val orem
I ndia or foreign)
2

This was notified in the Mysore Gazette on April 3, 1954,
and was al so published as required by s. 98(1) of the Act.
ohjections were invited and it is admtted that both the
appel lants filed their objections. Final resolution under
s. 98(2) was passed on Decenber 21, 1954, and the resolution
in regard to octroi came into force as from January 1, 1955.
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It may be nentioned that the final resolution passed under
s. 98 (2) of the Act was not published in the Oficia
Gazette but was published in the local newspapers and a
noti ce dated Decenber 23,1954, was also sent to the
appellants to the effect that after considering their
obj ections the Municipality had decided to | evy an octroi on
the goods at the rate already notifi ed.

The appellant in C. A 448/57, filed a petition in the High
Court on March 15, 1955, under Art. 226 challenging the
validity of the inmposition of the octroi on the grounds: -
(1) that the tax was in contravention of s. 98(2) of the
Act in so far as a notice was not published in the Oficia
Gazette;

(2) that the tax was in contravention of s. 130 of the Act
and

(3) that there was excessive del egation

The appellant in C. A 449/57, filed its petition on March
17, 1955, in which besides challenging the validity of the

i nposition of the tax on grounds above set out, it also
chal | enged the vires of the inposition on the grounds :- ,
1. that the levy of the octroi was in contravention of

Art. 276(2) of the Constitution by which a tax on trade
exceedi ng Rs. 250/- per annum coul d not be inposed
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2. t hat it was a contravention of “Art. 301 which
guaranteed freedom of inter-State trade and comrerce, and

3. that it was in contravention of “Art. 19(1)(g) of the
Constitution.

The Hi gh Court rejected all -these objections and the
appel lant has conme to this court on a certificate of the
H gh Court under Art. 133(1) of the Constitution

In order to decide the question of thelegality of the tax
it is necessary to refer to the relevant provisions of the
Act . Section 97 enunerates the taxes and duties which the
Corporation is enmpowered to levy under the Act. Secti on
97(e) provides:

" 97. The Corporation nay |evy-

(e)an octroi on animals or goods or both brought within the
octroi limts for consunption or use therein."

Section 98 which deals with the wpowers. of control of
Government and the procedure for the |levying of the
Muni ci pal taxes provides:

Section 98 (1). " Before the Corporation
passes any resolution inposing a tax or duty
for the first tine it shall direct t he

Conmi ssioner to publish a notice -in t he
Oficial Gazette and in the | ocal news. papers
of its intention and fix a reasonable period
not being | ess than one nonth fromthe date of
publication of such notice in the COficia
Gazette for subm ssion of objections. The
Cor por ati on, may, after consi deri ng the
objections, if any, received within the period
specified, determine by resolution to | evy the
tax or duty. Such resolution shall specify
the rate at which, the date fromwhich and the
period of levy, if any, for which such tax or
duty shall be |evied.

(2) VWhen t he Cor por ati on shal | have
determined to levy any tax or duty for the
first tinme or at a newrate, the Conmnm ssioner
shall forthwith publish a notice in the nanner
laid down in sub-section (1) specifying the
date from which, the rate at which and the
period of levy, if any, for which such tax or
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It was argued that instead of passing a resolution |nposing

t he octroi duty, the Corporation should have "first

published its " resol ution to inmpose the tax and that the
Corporation could not at once pass " a resolution " by which
it inposed the tax. It published that resolution in the
Oficial Gazette and also in accordance with ot her
provisions of s. 98(1) and invited objections which were
filed. The only defect, if defect it can be called at all
was that instead of saying that it " intended " to inpose a
tax, the notice which was published said the tax "had been
resolved to be levied." This is a technicality and is of no
subst ance.
The next objection raised was that after the Corporation
adopted the resolution inposing the tax which was after
considering all the objections the publication was only in
| ocal newspapers and there was no publication in the
Government Gazette and this, it was submtted, was such a
serious. ‘defect as to nake the inposition illegal and ultra
vires. In__support counsel for the  appellants relied on
certain judgnents where publication in the Oficial Gazette
was held to be a condition precedent to the legality of the
imposition of the tax. These cases are Krishna Jute &
Cotton MIls v. The Minicipal Council, Vizianagram (1);
Muni ci pal Council, / Rajamundry v. Ni damarti Jal adur ga
Prasadarayudu (2). Reference was nade al so to The Minicipa
Counci |, Anantapur v. Sangali Vasudeva Rao (3) ; Mnak Chand
v. Municipal Council(4) and State of Kerala v. P. J. Joseph
(5 ). This question we are not considering as we are
referring this case to a larger Bench on certain
constitutional points and shall refer this question also in
t he sequel
The second objection rai sed was that there was no conpliance
with s. 130 of the Act. That sectionis as follows :-

Section 130. " If the corporation by a

resolution determines that an octroi shoul d be

| evied on ani nal s or goods brought within the

octroi limts of

(1) A l.R 1926 Mad. 152.

(2) A l.R 1926 Mad. 800.

(3) (1931) I.L.R 55 Mad. 207.

(4) A l.R 1951 Raj. 139.

(5) AI.R 1958 S.C. 296, 299.
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the city, such octroi shall be levied on such

articles or goods specified in Part V Schedul e

[1l at such rates not exceeding (those laid

down in the said” Part in such manner as’' nay

be determ ned by the corporation.”
That is not a charging section but it inposes a Llinmitation
on the power of the Miunicipality as to the rate at which a
tax can be inmposed. It was further argued that before a
resolution wunder s. 98(1) could be passed the goods sought
to be taxed had to be specified under s. 130 read wth
Schedul e 111, Part V of the Act.
Clause 18 of that Schedul e provides that octroi on aninmals
and goods shall be levied at the rates not exceeding the

fol | owi ng. Classes | to VII specify articles on which
octroi can be levied at the maximumrate. Cass VIIlI was as
fol | ows:

Cctroi Maxi mum r at e

"Qther articles which are not speci-

fi ed above and whi ch may be Rs. 2-0-0 per cent.

approved by the Corporation ad val orent
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by an order in this behalf
That cl ass empowers the Municipal Council to impose octro
duty on other articles which are not specified but which may
be approved by the Corporation. In other words t he
Cor porati on can choose other articles upon which tax can be
i nposed and the respondent Corporation in the present case
did resolve to inpose tax on raw cotton and wool and also
fixed the rate at Rs. 1-9-0 per cent. ad valorem The
subm ssion that as a result of the operation of s. 130 first
a resolution had to be passed specifying raw cotton and wool
as goods on which octroi duty would be levied and then the
procedure wunder s. 98(1) and (2) had to be gone through is
wi t hout substance. What the Corporation did was that it
passed a resolution choosing these goods to be goods on
which octroi duty was to be levied and by the sane
resolution it resolved that the goods therein specified be
t axed at the rate therein ~specified. There is no
contravention of s. 130 even if the contention of the
appellants was to be taken nobst strictly, The goods were
speci fi ed; t he
704
rate of tax to be levied on the goods was also specified;
the resolution was passed to that effect and the other
procedure laid down in s. 98(1) was then followed. In our
opinion it is not necessary that first a resolution should
be passed specifying the goods and then another resolution
shoul d be passed showing the intention of the Minicipality
to tax those goods. What has been done substantially
conplies with the provisions of the Act.
It was next argued that the words of Class VIll in Part V of
Schedule 111 where the' words used are " other  articles
whi ch are not specified above " and which nay be approved by
the Corporation by order in this behalf neant that the goods
must be precisely defined and included by nane in the
Schedul e and that the use of the word - in this behalf " meant
adding to the list of articles in Schedule 111. Rel i ance
was placed on the interpretation of the word " /in this
behal f " as given by this Court in Bijay Cotton Mlls Ltd.
v. Their Workmen (1). But that case has no application to
the facts of the present case because the resolution was, as
a matter of fact, passed for the purpose of inposing an
octroi duty on the goods in dispute. The words used in
Bijay Cotton MIIls Ltd. v. Their Wrknmen(2) were in _another
context and’ even there all that was said was that a
notification had to issue naking the Central Covernnment the
appropriate Government. As we have said above in the
present case there was a resolution which sought to include
these goods in the Schedul e for the purpose of inposing. the
t ax.
The excessive nature of delegation under Class VIII in/ Part
V of Schedule Il was al so urged but this was not a question
which was raised in the High Court nor is there any
substance in the matter. The argunent raised was that the
power of the Minicipal Corporation to specify goods under
C ass VIIl was excessive delegation which was bot h
uncanal i sed and uncontrolled and reliance was placed on a
judgrment of this Court in Handard Dawakhana v. Union of
India("); but that case has no application to the facts
(1) [1960] 2 S.C. R 982.
(2) [1960] 2 S. CR 671
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of the present case. 1In the present case the Legislature
has |laid down the powers of the Municipality to tax various
goods. It has enunerated certain articles and aninals and

Class VIII read with s. 97(e) of the Act has authorised the
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Municipality to inpose tax on other articles and goods.
This power is nore in the nature of conditional delegation
as was held in Baxter v. Ah Way(1) where it was hold that
under a. 52 (g) of the (Australian) Custons Act, 1901, a
power given to prohibit by proclamation the inportation of
certain articles was not a del egation of |egislative power
but conditional |egislation because the prohibition of
i mportation was a | egislative abet of Parlianent itself and
the effect of sub-s. (g) of s. 52 was only to confer upon
the CGovernor-General in Council the discretion to determne
to which class of goods other than those specified in the
section and under what conditions the prohibition shal
apply. Al that the Legislature has done in the present
case is that it has specified certain articles on which
octroi duty can be inposedand it has also given to the
Muni ci pal Corporation the discretion to deternmine on what
ot her goods and under what conditions the tax should be
| evi ed. That, ~in our opinion, is not a case which falls
under the rule laid down by this Court in Handard Dawakhana
v. Union of India (2).

It was contended in C. A 449/57 that the inposition of duty
on raw cotton could not cover processed cotton that is
cotton which had been gi nned, conmbed and pressed. The Hi gh
Court held that the cotton by being ginned or pressed in
bal es does not cease to be raw cotton and was to be regarded
as raw for the purpose of the Act. The sanme would apply to

wool. The notification levying the tax specifically stated
that raw cotton and wool included both | oose and conpressed,
i.e., conpressed cotton and wool whether it was Indian
cotton or foreign cotton. It wll not, in our opinion, be a

correct neaning to give to the notification if it were
interpreted to apply only to cotton which had been  gathered
fromthe fields and had neither been gi nned nor pressed." W
agree with

(1) (1909) 8 C.L.R 626. (2)7[1960] 2 S.C R 671
706
the Hgh Court that this resolution covers the ‘articles
which the appellants in the two cases were inporting into
the limts of the Corporation of Bangalore. | The learned
Advocat e- General appearing for the respondent al so relied on
s. 38 of the Act which provides :

Section 38 (1). " No act done, or proceeding taken under
this Act shall be questioned nerely on the ground--
(@) o

(b) of any defect or irregularity in such act or
proceedi ng, not affecting the merit of the case."
This section validates all defects and irregularities in in
any act or proceedi ngs which do not affect the nerit; of the
case. It was subnmitted that this section is in another
chapter, i.e., chapter 2 dealing with provisions conmpbn to
the Corporation and the Standing Comrittees. |t may be that
it is in another chapter but the | anguage of the section is
wi de and applies to all defects or irregularities in any act
or proceedi ng done not affecting the nerits of the case.
In our opinion the follow ng points should be heard by the
Constitution Bench*: -
(1) Whet her the inmposition in the present
case of f ends Art. 276 or 301 of t he
Constitution ?
(2) VWet her the failure to notify the fina
resol ution of the inposition of the tax in the
Governnent Gazette is fatal to the tax ?
If the answer to these questions or any of themis in the
affirmative the appeal will have to be allowed. But if the
two questions are answered against the appellants the
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appeals wll fail as all other points have been decided by
us agai nst the appellants. The costs will follow the event
unl ess the Bench hearing the reference nakes ot her order
Referred to Constitution Bench final disposal

*The deci sion of the Constitution Bench is reported infra.
707




