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HEADNOTE

Codavari Sugar MIlls - —appellant in Cvil Appeal No.
989 of 1972 - was the owner of a distillery plant consisting
of the lands, buildings, machinery etc. It entered into a
technical collaboration Agreenent and obtained a  deferred
paynment guarantee up to the linmt of Rs. 65,00,000 fromthe
Punj ab National Bank in favour of Ms. Speichim Paris under
an equitable nortgage by deposit of title deeds of its
property including the aforesaid |ands —and buildings.
Godavari Sugar MIlls resolved to sell the |ands, buildings
and nmachinery to Sonaiya Organics - appellant in Gvi
Appeal No.988 of 1972 - for a consideration of Rs.36,64,678
and a sale deed was executed on May 20, 1968. The sal e deed
recited that out of Rs. 36,64,678 Rs. 28,88,678 represented
the price payable for the machinery, vehicles, stores,
finished goods etc. being all noveable itens, the sale and
transfer of which had been conpleted by the parties to the
docunent by manual delivery and the bal ance of Rs. 7,76, 000
represented the price payable in respect of the |lands and
buil dings as described in Schedule 'A attached to the said
docunent and that the said docunent was being executed for
the purpose of conveying title in respect of the | ands and
buildings free of all encunbrances. The docunment further
stated that in case the vendee was to pay any anpunt on
account of any charge or encunbrances created by the vendor
on the properties sold, the vendee would be entitled to get
back the entire sale consideration with interest fromthe
vendor on Cctober 28, 1968 a declaration was signed by each
appel lant to the effect that the properties which were being
transferred under the docunent dated May 20, 1968 were being
sold subject to the equitable nortgage which had been
created in favour of the Punjab National Bank Ltd. in
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connection with the deferred paynment guarantee, after the
Board of Directors of the two appellants had
787
passed resolutions to that effect. Al the three docunents,
nanely, the sale deed dated May 20, 1968 and the two deeds
of declarations executed by the appellants acknow edging
that the sale was subject to the equitable nortgage were
presented for registration. The docunent dated May 20, 1968
had been witten on a stanp paper of Rs. 35,000 treating
that the consideration for the sale deed was Rs. 7,76, 000.

The Sub-Regi strar was of the view that the properties
had been sold subject to two liabilities, one for
Rs. 1, 20, 00, 000 and another for Rs.65,00,000 and therefore,
the total consideration payable for sale was Rs. 1,92, 76, 000
that there was deficiency of stanp duty of Rs. 8, 32,420 and
that each of the two supplenentary deeds of declarations
whi ch had been witten “on stanp papers of Rs. 3.50 should
have been witten on stanp papers of Rs.4.50 and one rupee
was payable on each of them as deficient duty. The Sub-
Regi strar _accordingly inpounded the sale deed and the deeds
of the declarations and forwarded themto the Collector for
necessary action

The Col |l ector referred the matter to the Chief
Control ling Revenue Authority - Board of Revenue, under s.56
(2) of the Indian Stanp Act 1899.

The Board of Revenue made a reference to the H gh Court
under s 57 of the Act for its opinion

The Hi gh Court held that the two deeds of declarations
were suppl enentary ‘to the sale deed dated May 20, 1968 and
all the three should be read together to ascertain the terns
of sale settled between the parties, that the-intention of
the parties was that the immovable property was being
transferred subject to the equitable nortgage created in
favour of the Punjab National Bank Ltd. for Rs. 65,00, 000
that under s.4 of the Act the duty of Rs. 4.50 was payabl e
as against Rs. 3.50 on the two -declarations, that the
inclusion of Rs. 1,20,00,000 in(the consideration for the
sal e was incorrect because the property sold was not subject
to the paynment of that |loan; that was a |loan facility given
by the Punjab National Bank to Sonaiya Organics ~and the
property given as security therefor was the property  of
Somai ya Organics and not the property which was being sold
and the sale was also not subject to that debt, that Rs.
28,88,678 which was the price of the noveables i.e. the
machi nery etc. was not part of the considerationas they did
not constitute the subject matter of sale and they had
al ready been sold by manual delivery,
788
that the sumof Rs. 65,00,000 for which the equitable
nortgage had been created on the property transferred under
the sale was to be treated as part of the consideration for
the conveyance in question under s.24 of the Act, that the
value on which stanp duty was payabl e under the Act as per
Article 23 in Schedule 1-B thereto was Rs. 72,76, 000 being
the total of Rs. 7,76,000 nentioned in the deed and Rs.
65, 00, 000 being the contingent liability under the equitable
nortgage and that appropriate stanp duty shoul d be collected
on Rs. 72,76,000 in the case of the docunment dated May 20,
1968 and Rs. 4.50 as against Rs. 3.50 on each of the two
decl arati ons.

Di sm ssing the Appeals to this Court,
N

HELD: 1. The High Court has rightly taken the view that
the ambunt of Rs.65, 00,000 should al so be deened as part of
the consideration for the sale and that stanp duty was
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| evi abl e on Rs. 72,776,000 under s.24 of the Indian Stanp Act,
1899. [804 D

2. The object of s.24 of the Act is very clear. That
section means that when a purchaser purchases a property for
a certain anount subject to the paynent of another debt,
actual or contingent, he is wvirtually purchasing the
property for the said anpbunt plus the anbunt of the debt and
the aggregate of the two ampunts ought to be treated as the
true anmount for which the property is being sold. Qherw se
there is bound to be a difference between the true
consi deration and the consideration which is nade liable to
stanp duty. [803 D E]

3. A contingent liability to the paynment of any debt
neans such outstanding debt or possible adverse verdict
which has to be conplied with but which is not ascertai ned
on the relevant date. A security for any contingent future
payments also falls w thin the meaning of section 24 of the
Act. [797 E-F]

In the instant case, though in the first docunent dated
May 20, 1968 it~ had been recited that the properties
nmentioned-in Schedule 'A -~ therein were being conveyed free
fromall encunbrances by the two deeds of declarations dated
Cct ober 28, 1968 executed by and on behal f of Godavari Sugar
MIlls and Somaiya Organics it was nade very clear that the
properties were being conveyed subject to the -equitable
nortgage upto the limt of Rs. 65,00,000. It may be that on
that date no liability as sch had actually arisen. But the
terns of the nortgage were such that there was the
conti ngency of t he liability up to Rs. 65, 00, 000
materi al i sing. Pursuant to the prior arrangenents
789
entered into between Godavari Sugar MIlls and  Sonmiya
Organics a letter was addressed to the Punjab National Bank
on Decenber 15, 1964 and on the basis of the letter the
title deeds in respect of the property now sold had been
handed over to the bank creating an-equitable nortgage up to
Rs. 65, 00, 000. But the bank had not actually paid any anount
under the Deferred Paynent CGuarantee to Ms Speichimeven by
April 29, 1969 as is evident fromthe letter witten by the
bank to Godavari Sugar MIlIls. The nortgage which had been
created on Decenber 14, 1964 was alive on the date of the
transaction and it was in force even on April 29, 1969
though the nortgagors had been substituted by the purchaser
of the property i.e. Somaiya Organics. The Deferred Paynent
Guarantee being in force even on April 29, 1969 the
contingent liability wunder the equitable nortgage was al so
very much in existence on the date of sale i.e. May 20, 1968
even though no paynment had been made by the Bank to N's
Speichim Paris. If on any future date the Bank was
conpel led to pay any anount under the guarantee given by it,
such anpunt upto the limt of Rs 65,00,000 could be realised
by the Bank by enforcing the nortgage agai nst the property
in question. |f that was not the position, there would have
been no necessity to execute the two deeds of decl aration
stating that the properties were being sold subject to the
nortgage. Had the docunent of May 20, 1968 been the only
docunent then questions would have arisen whether the
recital therein that the consideration for the properties
whi ch were considered sufficient by the bank to secure Rs.
65, 00,000 could truly be Rs.7,76,000 and whether the said
recital amounted to a fraud on the stanp |law or not. The
duty to decide the said questions does not arise in view of
the deeds of declaration which treated the sale as one
subject to the nortgage the maxinum liability under which at
a future tine could be Rs. 65,00,000. If the sale had been
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free fromnortgage then any such contingent future liability
woul d have fallen on the vendor Godavari Sugar MIIls. But
the parties to the sale took adequate precaution to prevent
any such liability being there by naking it very clear that
the said liability to the Bank would be on the properties
sold in the hands of the purchaser, Somaiya Organics and by
stating that wunder the tripartite agreenent which was to be
executed, the Bank would treat Sonamiya Oganics as the
conpany responsible for that debt in the place of Godavari
Sugar MIls. The Bank had in fact witten to the Godavari
Sugar MIls on April 29, 1969 that on Novenber 6, 1968 the
nane of Sommiya Organics had been substituted for the name
of the Godavari Sugar - MIlls in the Deferred Paynent
Guarantee. [797 F-H 799 D-E;, 800 DG 802 G H 803 A-C
790

Lord Canning v. Raper, 118 English Reports 400;
Mortinore v. |Inland Revenue Comm ssioners, [1864] 2 & 838;

I ndependent Tel evi sion Aut hority V. I nl and Revenue
Conmi ssioners, [1960] 2 All E R 481 and Coventry GCity
Council v. ~1nland Revenue Conmi ssioners, [1978] 1 All E R

1107 relied on.

Si dhnath Mehrotra v. Board of Revenue, A l.R 1959 All
655 and Board of Revenue, Utar Pradesh v. Rai Saheb
Si dhnath Mehrotra, [1965] 2 S.C. R 269 inapplicable.

JUDGVENT:

ClVIL APPELLATE 'JURI SDICTION: Civil Appeal Nos. 988
and 989 of 1972.

Fromthe Judgnent and Oder dated 23.12.1971 of the
Al | ahabad High Court in Msc. Stanp Act Reference No. 466 of
1969.

S.T. Desai, Ms. A K Vernma, Joel Peres and D.N. M shra
for the Appellants.

Ani|l Deo Singh, Ms. Sudhir Kul'shreshta and Ms. Shobha
Dixit for the Respondent.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The appellant in Cvil Appeal No. 988
of 1972 is Somaiya Oganics (lndia) Ltd. (hereinafter
referred to as 'Sommiya Oganics’) and the appellant in
Cvil Appeal No. 989 of 1972 is Godavari Sugar MIIls Ltd.
(hereinafter referred to as the 'Godavari Sugar Mlls’ ).
These two appeals are filed under Article 136 of -the
Constitution against the judgnent of the H gh Court of
Al'l ahabad in M scell aneous Reference No. 466 of 1969 which
was a reference made by the Chief Controlling Revenue
Authority - Board of Revenue, Utar Pradesh under section 57
of the Indian Stanp Act, 1899 (hereinafter referred to as
"the Act’) as in force in the State of Utar ~Pradesh
involving the question relating to the proper stanp duty
chargeable in respect of a transaction under which certain
| ands and buil dings belonging to Godavari Sugar MIls were
sold in favour of Somaiya Organics. The facts of the case
are these.

Codavari Sugar MIlls was the owner of a distillery
pl ant consisting of the 1lands, buildings, machinery etc.
situated in the village called Basahia alias Captainganj in
the district of Deoria, State of Uttar Pradesh. 1t had
entered into a technical collaboration agreenent with Ms.
Mel |l e Bezons and in that
791
connection pursuant to the resolution of its Board of
Directors passed on Cctober 23, 1964 it had obtained a
deferred paynent guarantee upto the limt of Rs. 65 |akhs
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fromthe Punjab National Bank Ltd. in favour of Ms.
Speichim Paris under an equitable nortgage by deposit of
title deeds of its property including the lands and
buil dings referred to above. That on March 2, 1962 Godavar
Sugar MIls had resolved to sell the lands, buildings and
machi nery to Sommiya Organics for a consideration of Rs.
36,64,678 and pursuant to the said resolution a sale deed
was executed on May 20, 1968. The sale deed recited that out
of Rs: 36,64,678, referred to above, Rs. 28, 88,678
represented the price payable for the machinery, vehicles
stores, finished goods etc. being all noveable itens, the
sal e and transfer of which had been conpleted by the parties
to the docunent by nanual delivery and the bal ance of Rs.
7,76,000, represented the price payable in respect of the
| ands and buildings of ~ the sugar factory as described in
Schedule " A" attached to the said docunent and that the said
document was being executed for the purpose of conveying
title in respect of the lands ‘and buildings free of al
i ncunbrances. The above Rs. 7,76,000 was to be paid not in
cash but “in the formof allotnment of 7760 fully paid-up
equity shares —of the face value of Rs. 100 each. The
docunent further stated that in case the vendee was to pay
any anmount on account of any charge or incunbrances created
by the vendor on the properties sold, the vendee would be
entitled to get back the entire sale consideration wth
interest at 1 per cent per nmonth fromthe vendor. That on
Cct ober 28, 1968 a declaration was signed for and on behal f
of the GCodavari Sugar MIls by thetw Directors of the
CGodavari Sugar MIls who had been authorised to do so which
had the effect of nodifying or correcting certain error
which had crept into the docurment dated May 20, 1968. It
stated inter alia :
"3. On the 15th day of Decenber, 1964 the conpany
deposited with the Punjab National Bank Ltd.
(hereinafter referred to as "the Bank") the title
deeds of the Conpany aforenmentioned inmnoveable
property with intent  to create a security in
favour of the Bank by way of equitable nortgage.
The creation of such security by way of equitable
nortgage was authorised by -a resolution of the
Board of Directors of the Conpany passed on the
23rd day of October, 1964. A list of title deeds
so deposited with the Bank is set out in the
Second Schedul e hereto.
4. By a deed of Sale dated the 20th-day of My,
1968 and nade between the Conpany of the one part
and Messrs. Somaiya Organics (lndia) Limted
(hereinafter
792
for the sake of brevity called "the S.O |.L,/") of
the other part, the Conpany transferred wth
effect from 1lst June, 1967 all its right title and
interest in the said i moveabl e property descri bed
in the First Schedule hereto along wth the
Bui | di ngs standing thereon in favour of the
S.O1l.L. for the consideration and on the terns
and conditions set out in the said deed of the
Sal e dated 20th May 1968.
5. Through inadvertance and oversight it has been
stated in the said Deed of Sale that the Conpany
had convenated that the entire property sold was

"free from all sorts of transfer charges or
encunbrance created by the Vendor (the conpany) in
favour of any one. "In the said Deed of Sale it

was also further stated that in case of vendee
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(i.e. the S.Ol.L.) mght have to pay any anount
by way of charge transfer or encunbrance created
by the vendor (i.e., the conpany) on the said
property the vendee (i.e., the SO.LL) shall be
entitled to get back the entire sal e consideration
with interest at 1 %per nmonth from the said
vendor (i.e. the Conpany) we say that it was not
the intention either of the company or of the
S.OIl.L. to transfer the said i moveabl e property
described in the First Schedule hereto free from
the charge created by the Conpany in favour of the
Bank by way of Equitable Mrtgage by deposit of
title deeds as aforesaid and it was only through
oversi ght and inadvertence that it was erroneously
stated in the said Deed of Sale that the property
was free from any encunbrance or charge, or that
inthe event of the S.OIl.L. having to pay any
amount- by way of charge transfer or encunbrance
the S.OI1:L. should be entitled to get back the
entire sale consideration as stated aforesaid.
6. W solemly and sincerely declare and say that
the intention of the conpany as also the S.OI.L.
was that the said inmovable property should be
transferred subject to the charge created in
favour of the Bank by the Conpany by deposit of
title deeds on the 15th day of Decenber, 1964 as
stated in paragraph 3 above." (underlining by us)
As can be seen fromthe extract of the declaration
gi ven above that the properties which were being transferred
under the docunment dated My 20, 1968. were being sold
subject to the

793
equi tabl e nortgage which had been created in favour of the
Punj ab National Bank Ltd. in connection with the deferred

paynment guarantee. Before the —above declaration was signed
resolutions were passed by the Board of Directors of
Godavari Sugar MIlls and the Board of Directors of Sonmiya
Organics on 17th Septenber, 1968 affirming transfer of
property under the docunment dated May 20, 1968 subject to
the equitable nortgage in favour of the Punjab National Bank
Ltd. upto the limt of Rs.65 | akhs. The resol ution passed by
the Board of Directors of Sommiya O ganics on the 17th
Sept enber, 1968, referred to above, contenplated the
execution of a tripartite agreenment by and anongst Gadavar

Sugar MIls, sonmmiya Organics and the Punjab National Bank
Ltd. treating the deferred paynment guarantee issued in
favour of Ms Speichim Paris as having been given at the
instance and on behalf of Somaiya Organics, confirmng the
equi t abl e nor t gage, and transferring t he liability
thereunder as nentioned in the draft tripartite agreenent
whi ch had been pl aced bef ore t he Boar d for its
consi deration. Somaiya Organics also executed a deed of
decl aration on Cctober 28, 1968 stating that it had
purchased the properties sold under the docunent dated My
20, 1968 subject to the equitable nobrtgage executed by
Codavari Sugar MIlls in favour of the Punjab National Bank
Ltd. All the three docunents, nanely, the sale deed dated
May 20, 1968 and the two deeds of declaration executed by
Codavari Sugar MIls and by Somaiya Organics respectively
acknow edging that the sale was subject to the -equitable
nortgage were presented before the Sub-Registrar, Hata for
regi stration. The docunent dated My 20, 1968 had been
witten on a stanp paper of Rs. 35,000 treating that the
consi deration for the sale deed was Rs. 7,76,000. The Sub-
Regi strar was of the view that the properties had been sold
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subject to two liabilities, one for Rs. 1,20,00,000 and
another for Rs. 65,00,000. According to him the tota
consi deration payable for the sale was in the order of Rs.
1,92,76,000 and there was deficiency of stanp duty of Rs.
8,32,420. He was also of the viewthat each of the two
suppl enentary deeds of declarations which had been witten
on stanmp papers of Rs.3.50 should have been witten on stanp
papers of Rs.4.50 and one rupee was payabl e on each of them
as deficient duty. The Sub-Registrar accordingly inmpounded
the sale deed and the deeds of declarations and forwarded
themto the Collector for necessary action. The Collector in
his turn under section 56(2) of the Act referred the matter
to the Chief Controlling Revenue Authority, i.e., Board of
Revenue, Uttar Pradesh. ~The Chief Controlling Revenue
Authority, i.e., Board of Revenue thereafter referred the
case to the H gh Court of “Al'l'ahabad under section 57 of the
Act. In its reference the Board of Revenue referred six
guestions for the opinion of the H gh Court.
794
The reference was first™ heard by the Hgh Court in
March, 1970. By its order dated March 2, 1970 the H gh Court
referred the case back to the Chief Controlling Revenue
Aut hority, Utar Pradesh directing it to submt a fresh
statenment of the case incorporating certain additions and
alterations referred to in that order 'along with certain
ot her docunents. Accordingly a fresh statenent of the case
was submitted to the Hgh Court. In the  reference the
following six questions were referred to the H gh Court for
its opinion
1. Whether in view of the above opinion of the
Board, the principal sale deed dated 20.5.1968 is
a conveyance not only of the | ands and buil di ngs
but also the machineries fixedin the earth in
consi deration or Rs.36,64,678 in the light of
section 24 of the Stamp Act and is chargeable with
a duty of Rs.9,97,425 under Article 23 Schedule I-
B of the UP. Stanp (Anendnent) Act, 1962, as
agai nst Rs. 35,000 pai d?
or
2. Whether the sale deed aforesaid is a conveyance
only of lands and buildings in consideration of
Rs. 7, 76, 000 pl us Rs. 1, 85,00, 000 tota
Rs.1,92,76,000 in the light of section 24 of the
Stanp Act and is chargeable with a duty of Rs.
8, 67,420 under Article 23 aforesaid -as against
Rs. 35, 000 pai d?
or
3. Wiether the sale-deed aforesaid does not fal
within the anbit of section 24 of the Stanp Act
and is conveyance of the | ands and buil di ngs al ong
with machi neri es fixed in t he earth in
consi deration of Rs. 36,64,678 and is chargeable
with a duty of Rs. 1,74,925 under Art.23 aforesaid
as agai nst Rs. 35,000 paid?
or
4. Whether the sale-deed aforesaid does not fal
within the anbit of section 24 of the Stanp Act
and is conveyance of lands and buildings only in
consi derati on of Rs. 7, 76, 000 only and is
sufficiently stanped with a duty of Rs.35,000
under Article 23 aforesaid?
795
or
5. If the sale-deed aforesaid does not fall under
any of the alternatives nentioned above what
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should be deened to be its consideration for
paynment of stanp duty wunder Article 23 aforesaid
read with section 4 and section 24 of the Stanp
Act ?
or

6. Vet her the ot her two docunent s are
suppl enentary deeds wit hin neani ng of section 4 of
the Stamp Act and were liable as such to a duty of
Rs. 4.50 as against Rs.3.50 paid in each case?

On the basis of the above six questions the Hi gh Court
fornmulated two questions for its consideration by refram ng
the questions referred to it: (1) what was the correct duty
chargeabl e under the Stanp Act in respect of the sale deed
dated May 20, 1968, and (2) whether the other two docunents
were suppl enentary deeds within the neaning of section 4 of
the Stanp Act and were liable as such to duty of Rs. 4.50 as
against Rs.3.50 paid in each case? The High Court by its
j udgrment dated December 23, 1971 which is under appeal found
that the 'two deeds of declaration were supplenentary to the
sal e deed dated May 20,1968 and all ‘the three should be read
together to ascertain theterns of sale settled between the
parties. It held that the intention of the parties was that
the i nmoveabl e property was being transferred subject to the
equi tabl e nortgage created in favour of the Punjab Nationa
Bank Ltd. for Rs. 65,00,000. Accordingly, it held that under
section 4 of the Act the duty of Rs.” 4.50 was payabl e as
against Rs. 3.50 on the two declarations. The High Court
also held that the ‘inclusion of Rs. 1,20,00,000 in the
consi deration for the sale was incorrect because the
property sold was not subject to the payment of that | oan
That was a loan facility given by the Punjab National Bank
to Somaiya Oganics and the property  given as security
therefore was the property of Somiya O ganics and not the
property whi ch was being sold. The sal e was al so not' subject
to that debt. This need not detain us any |onger since the
correctness of this part of the order is not questioned by
any party before wus. Simlarly the inclusion of Rs.
28,88,678 which was the price of the noveables i.e/ the
machi nery etc. was also held by the H gh Court to be not
part of the consideration as they did not -constitute the
subject matter of sale. They had al ready been sold by nanua
delivery. This part of the case al so
796
is not in question before us. The Hi gh Court, however, held
that the sumof Rs. 65 Ilakhs for which the equitable
nort gage had been created on the property transferred under
the sale was to be treated as part of the consideration for
the conveyance in question under section 24 of the Act. It
accordingly held that the value on which stanp duty was
payabl e under the Act as per Article 23 in Schedule 1-B
thereto was Rs. 72,76,000 being the total of Rs. 7,76, 000
mentioned in the deed and Rs. 65 | akhs being the contingent
l[iability under the equitable mnortgage and directed  that
appropriate stanp duty should be collected on Rs.72,76,000
in the case of the docunent dated May 20, 1968 and Rs.4.50
as against Rs. 3.50 on each of the tw declarations.
Aggrieved by the inclusion of Rs. 65 |lakhs in the value for
purposes of levying duty GCodavari Sugar MIls and Sonaiya
Organi cs have filed these two appeal s.

The provision of |law which arises for consideration in
this case is section 24 of the Act. It reads thus :

"24. Where any property is transferred to any
person in consideration, wholly or in part, of any
debt due to him or subject either certainly or
contingently to the paynment or transfer of any
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noney or stock, whether being or constituting a
charge or incunbrance upon the property or not,
such debt, noney or stock is to be deened the
whole or part, as the case my be, of the
consideration in respect whereof the transfer is
chargeable with ad val orem duty:
Provided that nothing in this section shall apply
to any such certificate of sale as is nentioned in
Article No. 18 of Schedule I.
Expl anation.- In the case of a sale of property
subject to a nortgage or other incunbrance, any
unpai d nortgage noney or noney charged, together
with the interest (if any) due on the sanme, shal
be deened to be part of the consideration for the
sal e:
Provi ded that, where property subject to a
nortgage is transferred to the nortgagee, he shal
be entitled to deduct fromthe duty payable on the
transfer the amount of any duty already paid in
respect of the nortgage.

797

11 ustrations

1. A owes Rs.1,000. A sells a property to B, the
consi deration being Rs.500 and the rel ease of the
previous /debt of Rs.1,000. Stanp duty is payable
on Rs. 1, 500.
2. A sells a property to Bfor Rs.500 which is
subject to a nortgage to C for Rs. 1,000 and
unpai d interest Rs.200. Stanp-duty is payable on
Rs. 1, 700.
3. A nortgages a house of the value of Rs. 10,000
to B for Rs.5,000. B afterwards buys the house
fromA  Stanp-duty is payable on Rs.10,000 |ess
the anmbunt of stanp-duty already paid for the
nor t gage. "

The neaning of section 24 in short is that where
property is conveyed to a person for consideration, wholly
or in part, of any debt due to him subject either certainly
or contingently to the paynent or transfer of any nobney or
stock whet her or not charged on the property then debt noney
or stock is to be deened the whole or part as the case may
be of the consideration in respect of which the conveyance
is charged with ad valoremstanp duty. The Expl anation to
section 24 of the Act provides that in the case of a sale of
property subject to a nortgage or other -incunbrance any
unpai d nortgage noney or noney charged together with the
interest (if any) due on the sane shall be deemed to be part
of the consideration for the sale. A contingent liability to
the paynment of any debt neans such outstanding debt or
possi bl e adverse verdict which has to be conplied wi th but
which is not ascertained on the relevant date. A security
for any contingent future paynents also falls within the
meani ng of section 24 of the Act.

In the instant case, though in the first docunent dated
May 20, 1968 it had been recited that the properties
nentioned in Schedule 'A therein were being conveyed free
fromall incunbrances by the two deeds of declarations dated
Cct ober 28, 1968 executed by and on behal f of Godavari Sugar
MIlls and Somaiya Organics it was nade very clear that the
sai d properties were being conveyed subject to the equitable
nortgage upto the limt of Rs. 65,00,000. It may be that on
that date no liability as such had actually arisen. But the
terns of the nortgage were such that there was the
conti ngency of the Iliability up to Rs. 65, 00, 000
materi al i sing. Pursuant to the prior arrangenent
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entered into between Godavari Sugar MIlls and Sonmiya

Or gani cs,

a letter was addressed to the Punjab National Bank

on Decenber 15,1964 which read as foll ows :

799

"THE GODAVARI SUGAR M LLS LTD.
E334- 45/ Decenber 15, 1964
The Punj ab National Bank Ltd.
Kari m ee House Branch
Sir P.M Road, Bonbay - 1.
Dear Sirs
RE : DEFERRED PAYMENT GUARANTEE FOR RS. 65 LAKHS I N
FAVOUR OF M'S SPEI CH M OF PARI S
Wth reference to the above facility which your
bank has agreed to give to our Conpany, we beg to
record that ~at the neeting of the Board of
Directors held on Friday the 23rd Cctober, 1964,
our Board has approved of and agreed to the terns
and conditions on which the captioned Guarantee is
to be issued by your Bank to the Conpany and for
the sake of good order we beg to hereby record
thatyour Bank ~at our vrequest has agreed to
initially issue the said guarantee to us on the
terns and conditions set out in the letter dated
16th Cctober, 1974 bearing ref. No. Loans/24241
addressed by the Banks Head O fice to the Manager
B. 0. Karinjee house, Bonbay -and a copy of which
is, hereto attached for case of reference.
We her eby confirm that ~our Conpany and our
Director wll do all” act mtters and things
necessary to carry out and inplement the terns and
conditions to be observed and performed as
envisaged in the said letter dated the 16th
Oct ober, 1964.
As desired by you we have passed the necessary
resolutions at the neeting of our Board of
Directors held on the 23rd Cctober, 1964. A true
and conplete copy of  the relevant portion of the
m nutes of the said neeting is annexed as ExX.A to
the Joint Declaration of (i) K J. Somaiya and (ii)
Sri S.K. Sommiya which is sent herewith.” W al so
record that pursuant to the authority given to our
Director Shri

K.J. Somaiya in that behalf, we have through Shr
K.J. Somaiya deposited with you all the title
deeds if our inmoveabl e properties at Captai nganj
with intent to create security thereon by way of
equi tabl e nortgage, the intention of the parties
bei ng that your Bank nay |l ook to the said security
and thereout reinburse realise and recover al
noni es that the Bank nay have to pay or -disburse
by reason or as a result of or in connection with
the issue of the above captioned guarantee, and
also all costs, charges and expenses which the
Bank may incur (and in case of legal costs the
attorney and client costs.)
W also send herewith the Counter indemity duly
executed by wus and our two Directors Shri K J.
Somai ya and Shri S. K. Somai ya.
Yours faithfully,
FOR THE GODAVARI SUGAR M LLS LTD.
For K. J. SOVAI YA & SONS PRI VATE LTD
Sdf -
Director, Mnagi ng Agents."
(under |ining by us)
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On the basis of the above letter the title deeds in
respect of the property now sold had been handed over to the
Bank creating an equitable nortgage up to Rs.65,00,000. It
is true that the Bank had not actually paid any anount under
the Deferred Paynent Guarantee to Ms Speichimeven by Apri
29, 1969 as can be seen by the letter of that date witten
by the Bank which read thus :

"THE PUNJAB NATI ONAL BANK LTD
PNB HOUSE
SIR P. M ROAD
BOVBAY
29.4.1969
REF: LA/ B/ 3404/69
M's The Godavari Sugar MIIs Ltd.
Fazal bhoy Bui l'di ng,
Mahat ma Gandhi Road,
BOVBAY - 1.
Dear Sir,
REF:~ EQUI TABLE MORTGAGE FOR CAPTAI NGANJ DI STI LLERY
We thank you for your letter No. E 334/45/2754 dt.
800
26.4.1969 and haveto informyou that you had
created equitable nortgage in favour of the Bank
on 14.12.1964 in respect of your immoveable
property/ known as "Captainganj Distillery" as
security for Deferred Payment” Guarantee issued by
us on 15.12.1964 on vyour behalf in favour of Ms
Spei chi mParis. Subsequently on 6.11.1968 the nane
of Ms Somai ya Organics (I'ndia)  Ltd., was
substituted for the name of your conpany in the
sai d Deferred Paynent Guarantee to the intent that
the said guarantee be treated as having been
issued by us for and on behalf of the said Ms
Somai ya Organics (India) Ltd.
We hereby confirmthat we have not so far nade any
paynment what soever either on behalf of vyour
conpany or on behalf (of Ms Somaiya /O ganics

(India) Ltd. in respect  of the above ‘guarantee
either to Ms Speichim Paris or to any  other
party.

Thanki ng you,
Yours faithfully,
Sd/ -
Manager "

But it is however clear that the nortgage which had
been created on Decenmber 14, 1964 was alive on the date of
the transaction and it was in force even on April 29, 1969
though the nortgagors had been substituted by the purchaser
of the property i.e. Somaiya Organics. The Deferred Paynent
Guarantee being in force even on April 29, 1969 the
contingent liability wunder the equitable nortgage was al so
very much in existence on the date of sale i.e. May 20, 1968
even though no payment had been made by the Bank to Ms
Speichim Paris. |If on any future date the Bank was
conpel led to pay any anount under the guarantee given by it,
such anpbunt upto the limt of Rs.65,00,000 could be realised
by the Bank by enforcing the nortgage agai nst the property
in question. |If that was not the position, there would have
been no necessity to execute the two deeds of declaration
stating that the properties are being sold subject to the
nor t gage.

Lord Canning v. Raper 118 English Reports 400, is a
case in point. That case concerned the stanp duty payable on
an assignnent by a debtor by way of nortgage in favour of
one who had stood surety for the debtor. The question was
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whet her the assignnent was a security for the paynent of
noney to be thereafter |lent, advanced or paid wthin the
nmeani ng of Part | of
801
the Schedule to the Stanmp Act, 1815 which was in force in
England. It was held that a security for contingent future
paynment was as much wthin the words and neaning of the
statute as a security for <certain future paynments. In
Mortinore v. |nland Revenue Conmissioners (1864) 2 H & C
838, which was decided about 12 years later the vendor had
sold a property subject to a nortgage debt which was
expressed to become payable if but only if, the vendor’s
predecessor died w thout nmale issue. The point was whet her
the said contingent debt had to be taken into account under
the wording of section 10 of the English Stanp Act, 1853,
the rel evant part of which read thus:
VWere any Lands or other Property shall be sold
and conveyed subject to any Mrtgage....or other
Debt, or “to any gross or entire Sum of Money or
Debt shall be deemed the Purchase or Consideration
Money, or Part of the Purchase or Consideration

Money. . ... ..

Martin B, delivering the judgnent of the court,
said :

"....we think that the words of the enactnent any
nortgage or’ other debt, include contingent debts

as well as absolute ones..... ... ... .....

In the case before us we need not read °’contingent
debts’ into the statutory provision in section 24 of the Act
because it expressly refers to-any debt which may becone
contingently payable which should be deenmed to be part of
t he consi derati on.

In I ndependent Tel evision Authority v. Inland Revenue
Commi ssioners (1960) 2 All E. R 481, the appellant who was
liable to pay stanp duty objected that the total stamp duty
payabl e could not be determned at the date when the
document was tendered for stanping owing to the clause for
increase or decrease qualifying a Iliability contracted
earlier. This argument was rejected on the broad principle
that such words as ’'nopbney payabl e’ when used-in the English
Stanmp Act, 1891 i ntended noney payable either on a
contingency or as a certainty. Lord Radcliffe, with whom
Lord Tucker and Lord Morris agreed observed thus :

"I take it, therefore, to be a well-settled
principle that the noney payable is -ascertained
for the purposes of charge w thout regard to the
fact that the agreement in question may itself
contain provisions
802

which will, in certain circunstances, prevent it
bei ng payable at all. If that is so, there is at
| east no better reason for adopting a different
principle when there are found clauses which
nmerely vary the anbunt to be paid according to
specified contingencies. Nor does it matter for
this purpose whether the effect of such clause is
to nake it possible for the sumto be increased or
to be dimnished. In Country of Durham El ectrica
Power Distribution Co. v. Inland Revenue conrs.
(1909) 2 KB 604 any variation would have been
downwards; in the Underground Electric Rys. Co.
case (1906) AC 21 (that is, the first case) the
variation mght have been upwards or downwards.
What is necessary is that it should be possible to
ascertain from the agreenent that there is sone
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specified sum agreed on as the subject of paynent
whi ch may perhaps fairly be called the prina facie
or basic paynment. Even that mninmum condition may
have to be restated in relation to certain kinds
of securities, such for exanple as guarantees, in
which the ad valorem charge is cal cul at ed
according to the nmaxi num sum contingently payabl e,
or, to put it in another way, the anpunt of the
guarantee; see Underground Electric Rys. Co. of
London, Ltd. & Adyn. MIlls, Currie & Co. v. Inland
Revenue Conrs. [1916] 1 KB 306)"

In Coventry Gty Counci | V. I nl and Revenue
Conmi ssioners, [1978] 1 Al E. R 1107, the Chancery D vision
has followed the above principle after reviewing all the

cases referred to therein

It was, however, argued by the |earned counsel for the
appel lants that the liability of the docunent for the stanp
duty was dependent upon what was witten in it and the Court
shoul d not | ook at~ anything else to decide the reference
nmade under ~section 57 of the Act. It 1is not necessary to
consi der the correctness ~of this proposition in this case,
since it is the case of the appellants thensel ves that what
was a sale free fromall incunbrances originally was treated
as a sale subject ‘to the equitable nortgage fromthe very
begi nni ng when the deeds of declaration were witten, Had
the docunent of May 20, 1968 been the only docunent then
guesti ons woul d have arisen whether the recital therein that
the consideration ‘for the properties which were considered
sufficient by the Bank to secure Rs. 65,00,000 could truly
be Rs. 7,76,000 and whether the said recital amunted
803
toa fraud on the stanmp law or not. W are relieved of the
duty to decide the said questions in view of the deeds of
declaration which treated the sale as one subject. to the
nortgage the nmaxinmumliability under which at a future tine
could be Rs. 65,00,000. |If the sale had been free from
nortgage then any such contingent future liability would
have fallen on the vender Godavari Sugar MIIls.  But the
parties to the sale took adequate precaution to prevent any
such liability being there against the Godavari Sugar MIls
by making it very clear that the said liability to the Bank
would be on the properties sold in the hands of the
purchaser, Sonmaiya Organics and by stating that under the
tripartite agreenent which was to be executed, the Bank
woul d treat Sommiya Organics as the conpany responsible for
that debt in the place of Godavari Sugar MIls. The Bank had
in fact witten to the Godavari Sugar MIls on April 29,
1969 that on Novenber 6, 1968 the nanme of Sonmiya Organics
had been substituted for the nane of the Godavari ~ Sugar
MIlls in the Deferred Paynent Guarantee 'to the intent that
the said guarantee be treated as having been issued by us
for and on behalf of the said Ms. Sommiya Organics (India)
Ltd.’.

The obj ect of section 24 of the Act is very clear. That
section nmeans that when a purchaser purchases a property for
a certain anobunt subject to the paynent of another debt,
actual or contingent, he is wvirtually purchasing the
property for the said anpbunt plus the anpbunt of the debt and
the aggregate of the two ampunts ought to be treated as the
true amount for which the property is being sold. O herw se
there is bound to be a difference between the true
consi deration and the consideration which is nade liable to
stanp duty. To illustrate, take the present case itself. The
properties which had been treated as sufficient security by
the Bank for the liability of Rs.65,00,000 nust be
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ordinarily much nore valuable than Rs.65, 00,000 but on the
dat e of conveyance stanp duty woul d have becone payable only
on Rs.7,76,000 but for the above rule in section 24 of the
Act. In this case the anobunt of Rs.7,76,000 nust have been
fixed by the parties taking into consideration the liability
to the Bank under the nortgage which mght arise in future.
The two decisions on which reliance was placed by the
appel l ants are of no assistance to them The first one was
Si dhnath Mehrotra v. Board of Revenue, A l.R 1959 Al 655.
In that case the High Court of Allahabad held that where an
i moveabl e property which was encunbered by a charge or
nortgage was sold but not subject to the incunbrance, then
the anpbunt of noney constituting the charge or nortgage need
not be added to the consideration nentioned in the
conveyance as the value of the property sold. The next

804

decision is the decision of this Court which was rendered on
appeal ~against the above decision of the Allahabad Hi gh
Court. ' The said decision is Board of Revenue, Uttar Pradesh
v. Raj " Sabah Sidhnath Mehrotra, [1965] 2 S.C.R 269. This
Court affirned the decision of the Allahabad H gh Court and
di smissed the appeal of the Revenue. In the transaction
involved in these two decisions the sale was free from al

i ncunbrances or any nortgage. |In such case even if there was
sone nortgage noney whi ch had renmai ned unpai d the
Expl anation to section 24 of the Act could not be relied on
by the Revenue to insist upon paynent of stanp duty on such
unpai d nortgage money. But the facts of the case before us
are different. Here the sale was in fact subject to the
equitable nortgage in favour of the Bank. Hence these
deci sions are of no avail to the appellants.

W are of the viewthat the High Court inits well-
consi dered judgnent has rightly taken the view that the
amount of Rs. 65, 00,000 should al so be deenmed as part of the
consideration for the sale and that stanp duty was |eviable
on Rs. 72,76,000 under section 24 of the Act.

The appeals, therefore, faill and they are dismssed
with costs.

A P.J. Appeal s di sni ssed.
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