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ACT:

Code of Crimnal Procedure (Act 5 of 1898), ss. 439 and
561APower of High Court to quash charges and proceedi ngs-
Scope of.

HEADNOTE:

As a result of a judicial enquiry(in relation to a conplaint
by the appell ant agai nst the four respondents, sunmmpbns were
issued to the respondents, and before the -Magistrate,

evi dence, oral and docunentary, was adduced by the
conpl ai nant (appellant) in the presence of the accused
(respondents). On a consideration of those materials, the

Magi strate franmed charges against | all the four _accused
under ss. 120 B/409 1. P.C. and wunder s. 409, against
accused 1 to 3, in Septenber 1968. Thereafter, the tria
proceeded, a large volume of oral and docurmentary evidence
was let in, and all that renmined was the exam nation of two
prosecution witnesses and a court-w tness before closing the
trial. Al the prosecution witnesses, examned  till /then
were al so cross-exani ned by the respondents. At that stage,
in Mirch 1969, the 4th accused noved the H gh Court for
guashi ng the proceedi ngs and the other accused followed with
simlar petitions.

The H gh Court, in spite of the conplainant representing
that the trial had alnbst conme to a close quashed the
charges and proceedi ngs on the grounds that, the conpl ai nant
had suppressed material facts, that the two prosecution
wi tnesses should not be allowed to be examined ’'in the
circunstances of the case’, that the’ exam nation of the
court w tness was not necessary as it would only prejudice
the accused and under the effect of cross-exam nation, and
that the evidence on record rul ed out any offence of breach
of trust or a conspiracy to commt it.

Al'lowi ng the appeal to this Court,

HELD : The Hi gh Court was in error
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(a) It is not as if the accused had noved the Hi gh Court at
the earliest stage when sumobns was issued to them Nor had
they ,approached the High Court when charges were franed
agai nst them If the case of the accused was that the
allegations try the conplaint did not constitute t he
of fences conplained of or that the conplainant was to be
guashed on any other ground available in law, the accused
should have approached the High Court at |east when the
charges were framed. [ 186DE]

(b) Assuming there was a suppression of material facts by
the conplainant that was a matter to be considered by the

trial Court. Simlarly, whether the evidence on record
established that an offence of breach of trust or a
conspiracy to commt it, had been conmmitted, Is again a

matter for the trial court to cone to a conclusion after, an
apprai sal of the entire evidence let in by the prosecution
and the defence. The High Court was not justified, at that
stage, ~to have enbarked wupon an appreciation of the
evi dence. [ 187AC]

(c) The accused never challenged the order of the tria
court regarding the exan nation of prosecution wtnesses or
the court-w tness, and

180

the High Court was not justified in holding that they should
not be exam ned, and hence, the order regarding their
exam nati on shoul d stand.

Jamatraj Kewalji Govani v. The State of Maharashtra, [1963]
3 SSC R 415, referred to

(d) If the H gh Court had passed the order ' quashing the
char ges and proceedings in exercise of  its i nher ent
jurisdiction under s.561A, Cr. P.C. then the exercise of the
power by the Hi gh Court was not justified,  because, the
present case does not cone wthin the anbit of t he
principles laid down by this Court, in R K Kapur 'v. The
State of Punjab, [1960] 3 S.C. R 388. [188 A-(

(e) Even assumng that the H gh Court was exercising
jurisdiction under s. 439, C. P.C, the present was not a.
case for interference by the H gh Court. The jurisdiction
of the Hgh Court is to be exercised nearly, under the
section, only in exceptional cases when thereis a glaring
defect in the procedure or there is a manifest error on a
point of |aw and consequently a flagrant —miscarriage of
justice. [188D

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal  Nos. 101 to
103 of 1970.

Appeal s by special |eave fromthe judgnent and order /dated
Cctober 10, 1969 of the Calcutta High Court in- Crinmina
Revi si on Nos. 238, 289 and 290 of 1969.

D. Mukherjee and S. Ghosh for the appellants (in all the
appeal s) .

' N. Milla, J. M Khanna, Vishnu Bahadur Saharaya and
Yogi ndra Khushal ani for the respondents, (in Cr. A.  Nos.
101 & 103/ 70).

R. A. CGupta for respondent (in C. A No. 102/70).

S. C. Mazundar for the State (in all the appeals).

The Judgrment of the Court was delivered by

VAI DI YALIGAM J. These three appeals by the conplaint, by
special |eave, are against the common judgnent and order
dated August 10, 1969, of the Calcutta H gh Court in
Crimnal Revisions Nos. 238, 289 and 290 of 1969, setting
aside the charge under section 120B read with section 409
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I.P.C. franed against all the four accused and the charge
under section 409 |IPC franmed agai nst accused Nos 1 to 3. The
Hi gh Court by the sane judgnent, quashed the proceedings
based upon the said charges, which were pending before the
Presi dency Magistrate, 7th Court, Calcutta in case No.
C/ 3443 of 1967.

The appellant in all these three appeals, Amar Chand Agar-
walla, filed a conplaint before the Chief Pr esi dency
Magi strate, Calcutta, on Novenmber 21, 1967, on the basis of
whi ch the four
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accused persons, nanely, Paranmanada Agarwal |l a, Madan Mbhan
Gour, Jhumermal Agarwal a and Shanti Bose, were required to
answer charges under section 120B/ 409 and 409 |PC. These
persons wll be referred to as accused Nos. 1, 2, 3 and 4
respectively. The case was |later on transferred to the
Presi dency Magistrate, 7th Court, Calcuttta, for disposal
The 7th Presidency Magistrate, after recording the evidence
of ten prosecution w tnesses, framed a charge on Septenber
7, 1968, ‘under section 120B/ 409 against all the four accused
and a charge under section 409 I'PC agai nst accused Nos. 1 to
3. The allegations in the conplaint were briefly as foll ows
The conpl ai nant was a partner of Ms. Kalinga Bakery Bis-
cuit Confectionery and Mneral Water Company of Rourkela in
Oissa and was granted actual users’ inport licence on
Noverber 18, 1966, by the Joint ' Chief Controller of inports
and Exports, Calcutta, for inport of skimed mlk powder and

other commodities upto the value of  Rs. 60,000/-. Thi s
commodity was for  the purpose of being used in t he
licensee’s factory. The conplainant appointed Ms. Arun

| mporter (P) Ltd., owned, managed and control |l ed by accused
Nos. 1 to 3, as his agents to inport 52.5 “bags of mlk
powder from New Zeal and. The first accused wote a letter
dated July 25, 1967, informing the conplainant that the
goods had already been shipped and that they would be
arriving very shortly. Accused Nos. 1 to 3 also offered to
assist the conplainant with a |l oan of Rs. 25,000/- to enable
himto clear the shipping documents fromthe Bank.  The 4th
accused was introduced by the other accused as a Customns
Clearing Agent and on their suggestion, the, conplainant
appointed him as his clearing agent.  After clearing the
shi ppi ng docunents with the assistance of the loan provided
by the accused, the conplai nant, however, was not inforned
about the actual arrival of the shinp. The conpl ai nant
addressed a letter dated August 19, 1967, to accused No. 4
asking for information about the arrival of the goods. None
of the accused gave any intinmation about the arrival of the
goods. However, to his surprise, the conplainant read in
the newspaper a report on August 22, 1967, about the police
havi ng recovered fromthe various parts of Calcutta severa
bags of mlk powder stated to have been inported on his
account . The conpl ai nant rushed to Cal cutta and contacted
the accused but was not able to get any information.
Accused No. 4 flatly declined to even recognise the
conplainant or talk to him accused Nos. 1 to 3, however,
prof essed ignorance about the whole thing and hinted that
accused No. 4 mght have diverted the goods to other
per sons. On  August 26, 1967, an application was filed
before the Chief Presidency Magistrate to direct the police
to make an investigation under section 156(3) of the
Crimnal Procedure Code re-
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garding the missing quantity of milk powder. In the said
application, however, only Shanti Bose (the present accused
No. 4) was cited as an accused, as the conplainant did not
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have any reason to suspect the other accused. The mlk
powder seized by the police was later on directed to be
returned to the conplainant by the Hgh Court on his
furnishing security. Accused Nos. 1 to 3, comng to know
about this proceeding, instituted on Septenber 25, 1967, a
suit against the conplainant in the H gh Court (Suit No.
2283 of 1967) praying for a declaration that the plaintiff
was the pledge of 316 bags of milk powder of the defendant
and prayed for a decree in the sumof Rs. 26,744.87. They

also asked for various interimreliefs. The conpl ai nant,
during the pendency of the proceedings before the Chief
Presidency Magistrate, came to know that all the accused

persons had taken away on August 19, 1967, the entire
quantity of 525 bags of milk powder, which had been inported
on hi s account without “his know edge, consent or
instructions and that they had al so mis-appropriated about
200 bags before the police could raid their prem ses. On an
ascertainment of these facts, the conplainant withdrew his
original ‘conplaint~ with the perm ssion of the court and
instituted the present conplaint against all the accused.

On recei pt _of the conplaints the Chief Presidency Magistrate
ordered a judicial enquiry tobe held by the 9th Presidency
Magi strate. In the judicial enquiry held by the latter, the
conpl ai nant had brought” on record various docunents to
substantiate his allegations. As a result of the enquiry,
the Chief Presidency Magistrate on -Decenber 26, 1967,
summoned all the four accused persons under sections
120B/ 409 and 409 an transferred the case for disposal to the
7th Presidency Magistrate, The l'earned Magi strate, after a
consideration of the materials placed before him by the
conpl ai nant, franmed on Septenber 7, 1968 char ges agai nst al
the accused under sections 120B/ 409 | PC and a charge under
section 409 | PC agai nst accused Nos. 1 to 3.

None of the accused persons noved the Hi gh Court against the
order of the Magistrate issuing process or against the order
dated 7-9-1968 fram ng charges against them It is seen
fromthe records that a | arge vol une of oral and docunentary
evidence had already been lot in and the trial itself had
al nost cone to the closing stage. What remmi ned was only to
examne two nmore wtnesses on the side of the prosecution
as per order dated 24-21969, and al so to exam ne one Durga
Dutt Chowdhury as a court wtness under section 540,
Crimnal Procedure Code, as per order dated 7-3-1969. The
wi tnesses exam ned so far by the prosecution had also been
cross-exam ned, by the defence.

183

VWiile matters stood thus, the 4th accused nmoved the High
Court in Crimnal Revision No. 238 of 1969 for quashing the
charges and the entire proceedings that had taken  place
before the Magistrate. There was also a prayer in the
alternative for stay of the crimnal proceedings “till the
di sposal of Civil Suit No. 2283 of 1967 Accused No. 2 | filed
a simlar Revision No. 289 of 1969, foll owed by accused Nos.
1 and 3, who were the, petitioners in Crimnal Revision No.
290 of 1969.

Al the three Crinminal Revisions were, heard together by the
H gh Court and have been dealt with in its common judgnent.
On behal f of the accused, five contentions were urged before
the H gh Court for quashing the charges as well as the
entire proceedi ngs pendi ng before the Presidency Magistrate.
The first contention related to the maintainability of the
present proceedi ngs by the conpl ai nant, when he hinself was
an accused in a case under section 5 of the Inports and
Exports (Control) Act 1947, stated by the Central Bureau of
I nvestigation, Economc Ofences wing, Calcutta, in B. C
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case No. 23/W67. it was urged before the Hgh Court that
though he had been discharged, he is, nevertheless, an
i nterested conplainant. The Hi gh Court rejected this
contention and held that, on that account, the present
pr oceedi ngs cannot be quashed.

The second contention of the accused related to the effect
of ,the order of withdrawal of the earlier conplaint on the
present proceedings. It was pleaded that the dism ssal of
the, first conplaint operates as a bar to these proceedings.
However, this contention also was rejected by the H gh Court
on the ground that an order of dism ssal under section 203,
Crimnal Procedure Code, is no bar to the entertainnent of a
second conplainant on ‘the simlar facts, though such a
conpl ai nt can be entertained, only under exceptiona
ci rcunst ances. The High Court ultimately held that the
present proceedi ngs are not unwarranted of unable in view of
the first order of discharge in the circunstances of the
present case.

The third contention that was taken before the H gh Court by
the accused was that the factum of entrustment has not been
est abl i shed by cl ear and cogent evi dence and as such, there
cannot be any breach of trust, for Iless any dishonest
conversion |l eading toa conspiracy. The |earned Judge held
that it is difficult, ~at that stage, on the evidence
adduced, to hold that there has not been any entrustnment,
especially as the whol e case depends upon on appreciation of
the entire evidence for comng to a conclusion one way or

the other. On this reasoning, this contention also was
rej ected.
184

It nmust be noted that the third contention was an . invitation
to the H gh Court to consider the evidence already ' adduced
before the Magistrate and to conme to a conclusion ‘that no
entrustnent had been established. ~ The H gh Court, 'in our
opinion, ,quite rightly, declined at that stage, to go into
that question of tact and left it to the Magistrate to
assess and appreciate the evidence and cone to a conclusion
one way or the other. W are particularly referring to this
aspect because, as wll be seen later, ,the Hi gh  Court
adopted a different criteria when it dealt with the fifth
contention of the accused.

The fourth contention of the accused was that both the first
and the second conplaints suppressed naterial facts,
vitiating the present proceedings. The fifth contention, as
the Hgh Court itself observes, related ~to the nerits,
nanmely, that the evidence on record does not establish the
of fences with which the accused are charged. These two
contentions have found favour with the Hgh Court. It is on
the basis of the acceptance of these contentions that the
entire proceedi ngs have been quashed.

The fourth contention of the accused was t hat t he
conpl ai nant had suppressed material facts, which were within
his know edge, in the first conplaint filed on August 26,
1967. Particularly, it was stressed that the conplainant
had not even referred to the Gvil Suit No. 2283 of 1967
instituted against him The said conplaint also does not
refer to the conpl ai nant having taken a | oan of Rs. 25, 000/-
from the accused. The | earned Judge has accepted this
criticismas justified. It is not necessary for us to refer
to, what according to the | earned Judge were, certain oms-
sions mnmde by the conplainant in his original conplaint
filed on August 26, 1967. But it is enough to state that
the view of the | earned Judge that even the suit instituted
against the conplainant had not been referred to, is not
justified. The complaint was filed on August 26, 1967,
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whereas the suit against the conmplainant was filed on
Septenber 26, 1967. It is also the view of the |earned
Judge that the present conplaint also. does not refer to
certain matters, which were within the know edge of the com
pl ai nant . W do not propose even to advert to these
matters.

According to the H gh Court, there has been a suppression of
sone nmaterial facts in the two petitions of conplaint and,
therefore, the present proceedings must be held to be bad
and repugnant effecting their maintainability. The High
Court has referred in this case to a decision of the
Calcutta High Court which, in our opinion, has no bearing.
The decision is in Sunder Das Loghani v. Farun Rustom
Iran(1l). That was a case of

(1) A I.R 1939 Cal cutta 320.

185

di scharge of the accused under section 253 (2) of the
Crimnal Procedure Code, as the Magistrate was of the
opi nion that ~the conplainant had deliberately suppressed
several . facts and that the conplaint was a thoroughly
di shonest - one. in the end the Hi gh Court has held that the
Present Proceedings are bad and inproper and, therefore,
they have to be quashed.

The fifth and the last contention taken on behalf of the
accused relates, /as the High Court itself states, to the
nerits of the case and is based Upon the evidence on record,
both oral and docunentary. After a consideration of certain
items of evidence,  the learned Judge has held that the
evi dence on record rules out any offence of breach of trust.
or a conspiracy to commt the sane, by the accused persons
and, therefore, the present croceedi ngs are not maintainable
and have to be quashed.

A representation appears to have been nmade on behal f of the
conplainant that a |large volunme  of _evidence, oral and
docunentary, has al ready been adduced and the trial has gone
on for a long time and that. only two nore prosecution
witnesses and a court witness .remain to be exam ned. On
this basis it was pressed before the Hgh Court by the
conpl ai nant that the H gh Court should allow the proceedi ngs
to go on and to cone to its |ogical conclusion and that the.
H gh Court should not interfere at that stage. The |earned
Judge, however, considered this representation and hel d that
the two renmmining prosecution wtnesses should not be
allowed to be examined 'in the facts and circumstances  of
the case, as they cannot possibly have any material effect
on the nerits of the case. The High Court further held that
even the proposed exam nation of the court witness is not
necessary, as it will only prejudice the accused and . undo
the effect of their cross-exam nation. On this basis, the
representation made on behalf of the conplainant was
rej ect ed.

On behal f of the appellant, M. D Mooker j ee very
strenuously attacked the reasoning of the Hi gh Court for
guashing the <charges framed against the accused and the
entire proceedings that head taken place before t he
Presi dency Magistrate. On the other hand, M. A N Milla,
| earned counsel on behalf of the accused, urged that the
Hi gh Court was justified, in the circunmstances, in quashing
the charges well as the entire proceedings so far taken
pl ace before the Presidency Magistrate. The |earned counse
appearing for the State supported the appellant and urged
that the High Court was not justified in interfering wth
t he proceedings when the trial had gone on for a
considerably long time and was due to close,

We have already referred to the 4th and the 5th contentions
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urged on behal f of the accused which have found favour wth
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the H gh Court. We have already pointed out that the
| earned Judge quite rightly declined, when dealing with the
third contention, to consider, on an appreciation of
evi dence, whether an entrustnent has been proved. This, the
Hi gh Court has properly left to be decided by the Magistrate
after the entire evidence is closed. But when dealing wth
the fifth contention, which the Hgh Court itself says,
relative to the nerits of the case, and has to be decided on
the basis of the evidence on record, both oral and
docunentary, the High Court instead of adopting the same
test, as it did when dealing with the third contention

embarked wupon a fairly elaborate appreciation of t he
evidence on record and ultinmately cane to the conclusion
that the evidence on record does not establish any breach of
trust, or a conspiracy to conmt the sane, by the accused
per sons. Regardi ng the fourth contention, which also has
found acceptance at the hands of the H gh Court, it relates
to what according to the accused was, suppression of certain
material facts by the conplainant in his two conplaints.

In our opinion, the Hgh Court was not justified, in the
particular circunmstances of this case, in quashing the
charge, as well as the entire proceedings that had taken
pl ace before the Magi strate. it is not as if the accused had
noved the Hgh Court at the wearliest 'stage when the
Presi dency Magi strate issued sonmmons to them- Nor had they
approached the Hi gh Court when charges were franed against
them The accused had ' been sunmoned, after —a judicia

enquiry by the Chief Presidency Mgistrate on Decenber 26,
1967, under sections 120B/ 409 and 409 |PC. Before the
Magi strate, the evidence. oral and docunentary, was ' adduced
by the conplainant in the presence of the accused. Oh a
consi deration of such materials, the Presidency Magistrate
framed charges against all the four accused as early as
Septenber 7, 1968. |f the case of the accused was that the

allegations in the conplaint do not constitute the offence
conpl ained of or that the conplaint has to be quashed for
any ground available in law. they should have approached the
Hi gh Court, at any rate. inmediately after the charges were
franed. The records disclose that it was the fourth
accused, who moved the High Court to quash the proceedi ng on
March 17, 1969, earlier than the other accused. Even by
that date, several prosecution witnesses, had been exanmned
and they had also been cross-examned by the accused.
Several itens of docunentary evidence had already been |et
in during the trial. Only two prosecution witnesses and a
court witness remained to be exam ned. The proper course at
that stage to be adopted by the Hi gh Court was to allow the
proceedings to go on and to conme to its logical conclusion

one way or the other,. and decline to interfere with those

pr oceedi ngs. The fourth contention related to the
suppressions of certain
187

material in the conplaint. W do not propose to express -any
opi nion on that aspect because, even assuning that there has
been suppression, that is a matter to be considered by the
Trial Mgistrate. Sinmilarly, as to whether the evidence on
record establishes that an offence of breach of trust has
been committed, or not, is again a matter for the Tria
Court to cone to a conclusion, one way or the other, after
an appraisal of the entire evidence that is let in by the
prosecution and by the defence, if any. The H gh Court was
not justified at that stage to have enbarked upon an
appreci ation of the evidence. Here again, we do not express
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any opinion, on nerits, as the matter is to be, considered
by the Trial Magistrate.

The Hi gh Court was also equally not justified in holding
that the two prosecution wi tnesses should, not be exam ned
on the ground that their evidence will not have any materia
effect on the nerits. The further view of the Hi gh Court
that the exam nation of the court witness will prejudice the
accused, is also wthout any basis. In fact, the High
Courts decision on. the question of these wtnesses is
really on a representation made on behal f of the conpl ai nant
that the trial is alnost comng to a close and that only two
nore prosecution witnesses and one court witness remain to
be exam ned. So far as we could see, the' accused have not
chal l enged the order of the Magistrate dated February 24,
1969, allowing the prosecution to exam ne Sat anar ayan
Agarwal la and an officer of the Directorate of Industries,
CGovernment of Oissa; nor have they challenged the order
dated March 7, 1969, of the Magistrate allow ng the prayer
of the prosecution for exam ning Durga Dutt Chowdhury as a
court witness under section 540. In holding that the
proposed —exanination of Durga Dutt Chowdhury, as a court
witness, will pre-judice the accused, the H gh Court has not
gi ven due consideration to the decision of ;this Court in
Jamatraj Kewalji Govani v.The State of Maharastra(l).

It is not clear whether the Hi gh Court passed the order, in
guestion, under section 561A or under section 439 of the
Code. of Crinminal Procedure. This Court has |aid down the
principles in R ,P. Kapur v. The State of Punjab(2), which
have to beborne in mnd by the H'gh Court when its inherent
jurisdiction under section 561A i's invoked for quashing the
edi ngs pending before a subordinate court. It “has

been 'enphasised that the inherent jurisdiction could be
exercised to quash proceedings in a proper case, either to
prevent the abuse of the.process of any court or otherw se
to secure the ends of justice. This Court has also
i ndi cated sonme of the categories of case where-

(1) [1967] 3 S.C. R 415.

(2) [1960] 3 S.C. R 388.
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the inherent jurisdiction could and should be exercised to
guash proceedi ngs. However, the exercise of the  power by
the Hi gh Court, in the case before us, does not cone wthin
the anbit of the-principles laid down by this Court in the
above decision. For instance, the second contention taken
before the H gh Court by the accused ~related to the
mai ntainability of the second conplaint, when the first
conplaint had been wthdrawn and the accused had been
di schar ged. If the Hi gh Court had accepted the contention
of the accused in that regard, it nmay be that the Hi gh Court
was justified in quashing ;the proceedi ngs, though at a very
|ate stage. But on that point, the High Court’s decision is
in favour of the conplainant. The other points taken into
account by the High Court do not justify the exercise of its
power under section 561A and that too at a very |late stage
of the proceedings.

Even assum ng that the High Court was exer ci si ng
jurisdiction under section 439, in our opinion, the present

was not a case for interference by the H gh Court. The
jurisdiction of the High Court is to be exercised normally
under section 439, Crimnal Procedure Code, only in

exceptional cases, when there is a glaring defect in the
procedure or there is a manifest error of point of law and
consequently there has been a flagrant mscarriage of
justice. The High Court has not found any of these circuns-
tances to exist in the case before us for quashing the

proce
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charge and the further proceedings.

The judgnent and order of the H gh Court quashing the
,charges franed against the accused as well as the other
proceedi ngs based thereon, pending in case No. C/ 344 3 of
1967, are set aside. The |earned Presidency Magistrate wll
proceed with the further trial and give it a very
expedi tious disposal. W nmmke it clear that the directions
given by the Chief Presidency Magistrate regarding the
exam nation of two nore prosecution wtnesses and the court
witness will stand, subject to any nodifications that may be

made by that Court in regard to the directions | already
given by it. In the result, the appeals are all owed.

V.P.S. Appeal s
al | oned.
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