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The main matter, i.e., Cvil Appeal No.7919/2001 stands
di sposed of by the/judgnment separately pronounced by us today.
An unsavoury off-shoot of that litigati on wherein the respondent
in Gvil Appeal is facing a charge under Section 14 of Contenpt
of Courts Act, 1971, because of scurrilous attack agai nst an
em nent brother judge of ours inthis Court made through
i rresponsi bl e, unfounded and reckl ess all egations contained in
his affidavits filed during the course of proceedings, remains to
be di sposed of, which we hereby do.

The plaintiff-respondent in the Gvil Appeal, the contemor
herein, served with the charge sheet, has shown cause. W

have heard himat |length and with patience. Fortunately, at the
end good sense has prevail ed upon the contemor. He has felt
genui nel y apol ogetic, and said so with folded hands regretting al
that has happened |l eading to initiation of proceedings of
contenpt. He has, during the course of hearing, posed and
reposed, expressed and re-expressed his full faith in this Court
and tendered apol ogy without any reservation. Not only he
expressed so to us, he also volunteered to make a request
seeking perm ssion to withdraw his two affidavits. ~He, on a

pi ece of paper, wote out in the Court, in his own hand in

ver nacul ar an apol ogy and prayer for |eave of the Court to

wi thdraw the insinuating affidavits. W have taken this witing
on record. In view of what is stated herei nabove, we do not
propose to deal with factual and | egal aspects in very many
details as the sane is unnecessary. The bare essential facts to
give an overview of the case and a few such features as are
prevailing with us in formulating the operative part of this
judgrment, are noticed and stated hereinafter.

On 1.12.1985 the contemor entered into an agreenent to
purchase the suit property, an open plot belonging to a Co-
operative housing society, allotted to one of its nenbers. He
entered i nto peaceful possession of the property under the
agreement to sell and raised a boundary wall so as to protect the
property and construct a house thereon for hinmself at sone |ater
point of time. On 9.2.1987 he noticed a stranger attenpting
encroachnment on the property and proposing to rai se sone
construction thereon. He protested on the spot and rushed
post-haste to the Court seeking protection under the arm of the
Court and preventing the encroachnent in its process of
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conmi ssion lest it should ripen into permanency. Wat

transpired thereafter is a harrowing tale of |aws’ del ays and the
trespasser wi thhol ding the progress of |egal process. To a
sinmple suit involving the |l east issues and al nbst ni

conplications, either on facts or in law, the witten statenent to
a plaint (running into a short five pages) was not filed in spite of
little |l ess than 40 adjournnents spread-over a period of nore
than 5 years and in spite of adjournnment costs having al so

been i nposed on the erring defendant at times. During these
adjournnents the Cvil suit witnessed three transfers in different
courts. At the end the defendant and his counsel absented,
resulting into ex-parte proceedings. A belated attenpt for setting
aside the ex-parte proceedings failed in the Trial Court as also in
the H gh Court. Several delaying tactics were then enployed. A
bel at ed application for-cross-exam nation of the w tnesses

exam ned ex-parte which were not cross-examined in spite of
opportunity being avail able, a belated application for exami ning
his own witnesses though there was no witten statenment and no
positive plea takenin the defence, a highly belated application to
pl ace on record a pl eading by way of a counter-claimthough

there was no witten statenent filed by the defendant, were

tried and vigorously pursued. ~ All such attenpts failed in the
Trial Court. Each of the —adverse orders was put in issue by the
recal citrant defendant filing successive civil revisions in the H gh
Court, which were all firmy dealt with by the H gh Court and the
def endant gai ned no success. The only advantage gai ned by the

def endant was to drag on the proceedings. At one stage the
defendant in the suit had approached quasi-judicial forum under
the Cooperative Law where too he failed. The suit filed by the
plaintiff on 9.2.1987, crossing all the hurdles, ended in an ex-
parte decree dated 8.1.2001, allowing all the reliefs sought for
by the plaintiff to him The First Appeal filed by the defendant,
and an application under Order 41 Rule 27 of CPC seeking to

reopen the evidence, were dismssed. The Second Appeal filed

by the defendant was dism ssed in-limne on 16.4.2001. The
defendant filed a petition in this Court seeking |eave to file an
appeal under Article 136 of the Constitution. The plaintiff
entered a caveat. On 16.7.2001, the Court, after hearing the

| ear ned counsel for the petitioner and caveator in person
(contemor herein), directed notice to-issue returnable in 4
weeks and "status quo as of today" to continue. The respondent
was allowed liberty to file counter-affidavit which he did. On
28.2.2001 when the matter cane up for hearing an adjour nnent

was sought for on behalf of the petitioner (i.e. the defendant),
whi ch was all owed on paynent of Rs.1000/- by way of costs.

The order of status quo was allowed to continue. On 17.9.2001

the matter was directed to be placed for final disposal on
20.11.2001. On 20.11.2001 after hearing the |earned counse

for the petitioner as also the respondent (contemor) /the Court
granted | eave and al so directed the interimorder to continue. In
one of the affidavits filed the contemor sought for an early

out of turn - hearing of his matter which could not have been

all owed and so was rejected. On 16.8.2002 the contemmor had

filed an affidavit which contains reckless and irresponsible
assertions against the Presiding Judge of the Bench which had
passed the interimorder earlier. A different Bench which heard
the matter on Septenber 9, 2002 formed an opinion that the
contents of the said affidavit were grossly contenptuous. The
cont emnor present in person was all owed an opportunity of

wi thdrawi ng the all egations made so that the main matter could

be heard and di sposed of on nerits. The contemor

unfortunately, and ill-advised as he seens to have been, did not
avai|l the benefit of gesture shown by the Court and chose to

stand by the allegations contained in the insinuating affidavit.
The Court formed an opinion that there was gross contenpt
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conmitted in the presence of the Court and, therefore, directed
action under Section 14 of the Contenpt of Courts Act, 1971, to
be initiated. The contemmor was taken into custody and directed
to be lodged in Tihar Jail. Charges were directed to be franed
so as to afford the contemmor an opportunity of defending
hinsel f. On 13.9.2002, the contemor was ordered to be

rel eased on bail. The charge sheet was served on himwhilst he
was in custody. The contemor filed a reply wherein he stil
chose to continue by the stand taken by himearlier and clai nmed
atrial. Initially, he had expressed his desire for being heard by
the Bench whi ch took congni zance of the contenpt. However,

| ater he expressed his desire to be heard by another Bench. This
is how the matter has been placed for hearing before us.

Though the proceedings for contenpt are between the
Court and the contemmor, we allowed the | earned senior counse
for the appellant to remain present during these proceedi ngs so
as to assist the Court if needed.

We took up the main appeal and the contenpt proceedi ngs
for anal ogous hearing. The |earned senior counsel for the
appel l ant, subnitted, at the commencenent of the hearing in
appeal , that the respondent being in contenpt should not be
heard unl ess the contenpt is purged. W declined that request
and nade it clear that we would like to hear the appeal and the
contenpt matter anal ogously and sinultaneously inasnmuch as
that course, in the facts and circunstances of the case we
formed an opi nion, woul d better servethe ends of justice. The
contemor, on the other hand, rmade a request dianetrically
opposed to the one made by the | earned senior counsel for the
appel l ant. The contemmor subnmitted that the main appeal be
heard and deci ded before the contenpt proceedings are taken
up for hearing. Hs prayer too we decli ned.

It is norule of law, and certainly not a statutory rule that
a contemmor cannot be heard unless the contenpt is purged. It
has only devel oped as a rule of practice for protecting the
sanctity of the Court proceedings and the dignity of the Court
that a person who is prina facie guilty of having attacked the
Court may be deprived of the right of participation in hearing |est
he shoul d m suse such opportunity unless he has agreed to
di sarm hinmsel f. The Court would not be unjust in denying
hearing to one who has shown his lack of worth by attackingthe
Court unless he has agreed to beat a retreat and the Court is
convi nced of the genui neness of such retreating. It would al
depend on the facts and circunstances of a given case and the
nature of contenpt under enquiry which woul d enable the Court
exercising its discretion either way.

The | eadi ng English authority on the subject is Hadki nson
Vs. Hadki nson (1952) 2 Al ER 561. Under a decree of
di vorce the custody of the child born out of wedl ock was given to
the wife with an undertaking that the child should not be taken
out of the court’s jurisdiction except by its |eave. The wife
defied the court’s order. In an appeal against the order of
custody preferred by the wife she was refused to be heard
unl ess she purged the contenpt by returning the child. Lord
Denning stated the rule by observing that disobedience with an
order of the Court is not itself a bar to be heard but "if his
di sobedi ence is such that, so long as it continues, it inpedes the
course of justice and the cause, by making it nore difficult for
the court to ascertain the truth or to enforce the orders which it
may nake" - the Court may form opinion for exercise of court’s
di scretion in favour of refusing to hear the contemmor. Roner LJ
wi th whom Somervel |l LJ agreed, held that the contenpt
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conmitted by the wife was one of grossest kind and stated as a
general rule that no application to the Court by such a person
woul d be entertained until the contenpt had been purged. In
our opinion, the view taken by Denning LJ is nore acceptable
being less rigid. The House of Lords in X Ltd. Vs. Morgan-
Granpian Ltd.- (1990) 2 All ER 1, chose to follow the view
taken by Denning LJ and observed that in a case where a
contemmor not only fails wilfully and contenptuously to conply
with an order of the Court but nmakes it clear that he wll
continue to defy the court’s authority if the order should be
affirmed on appeal, the Court nust have a discretion to decline
to entertain his appeal against the order

In Dr. H Phunindre Singh & Os. Vs. KK Sethi &
Anr., (1998) 8 SCC 640, the Court has observed inter alia __ "In
our view, in the facts of the case, particularly when the order
passed by the | earned Single Judge of the Hi gh Court was not
stayed by the Division Bench, the contenpt petition should have
been di sposed of onnerits instead of adjourning the sane til
di sposal ‘of 'the appeal, so that question of deliberate violation of
the subsisting order of the Court is considered and enforceability
of the Court’s order is not pernitted to be diluted."

To our mnd, the rul'e asto denying hearing or w thhol di ng
right of participationin the proceedings to the contemor may

briefly be sunmed up and so stated. It lies within the discretion
of the Court to tell the contemor charged with having
conmitted contenpt of Court that he will not be heard and

woul d not be allowed participation-in the Court proceedi ngs

unl ess the contenpt is purged.” This is a flexible rule of
practice and not a rigid rule of law. The discretion shall be
gui ded and governed by the facts and circunstances of a given
case. Were the Court may form an opinion that the contemor

is persisting in his behaviour and-initiation of proceedings in
contenpt has had no deterrent or reformatory effect on him
and/or if the disobedi ence by the contemor is such that so | ong
as it continues it inpedes the course of justice and/or renders it
i npossible for the Court to enforce its orders in respect of him
the Court would be justified in wthhol ding access to Court or
participation in the proceedings fromthe contemmor.” On the

ot her hand, the Court may form an opinion that the contenpt is
not so gross as to invite an extrene step as above, or where the
interests of justice would be better served by concl uding the
mai n proceedi ngs instead of diverting to and giving priority to
hearing in contenpt proceeding the Court nay proceed to hear
both the matters simultaneously or independently of each other

or in such order as it nmay deem proper

The present one is not a case where we cannot effectively

hear the appeal unless the contenpt is purged. Undoubtedly,

the contemmor has been guilty of casting scurril ous-aspersions

on a very esteened and | earned brother of ours known for his
firmess, objectivity and patience apart fromhis |earning and
erudition. And, no secret, we do feel hurt on his having been
attacked for no justification yet we have to dispense justice and
in accordance with law. The dignity of the ocean lies not inits
fury capabl e of causing destruction, but in its vast expanse and
depth with enornous tol erance.

Accordingly, the hearing in both the matters proceeded
anal ogously and has cone to an end.

The Contenmor, arguing the nmatter in person, took pains
to take us through the bulky record of the case with a viewto
denonstrate the sense of frustration he suffered by reason of
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the fact that the appellant (defendant) in this Court had not

pl aced the record straight and on the basis of inconplete and

i ncorrect docunents succeeded in obtaining the order of a status
gquo which cane in the way of the Contemmor to enjoy the fruits

of the decree in his favour obtained after near about 15 years of
long litigation. Sonme exanples, as indicated, we may narrate,

wi thout getting into nuch details of the sane.

According to the Contemmor, the appellant filed 14
documents in this Court acconpani ed by an application for
perm ssion to file the same endorsing that they formed part of
the record "in this Court and the courts below'. The appell ant
(defendant) did not participate in the proceedings in the tria
Court which was ex-parte. No order was passed by this Court
permtting those docunents to be taken on the record. They did
not formpart of the record of the courts bel ow but they were
freely referred toand used at the tine of argunments in the
Speci al - Leave Petition and in obtaining the interimorder of
status quo. W& mmy indicate that an effort was made to refer
those docunents by the appel l'ants before us also during the
course of the hearing, but-we could not permt it since no such
order was passed giving permssion to bring those docunents on
the record. Next it is pointed out that in the list of dates an
avernent has been nmade by the appellant that the "trial court
had stayed the execution proceedi ngs against the petitioner on
the application filed by hinf. 1t is also incorrect. No stay was
granted on the application of the petitioner (defendant). Yet
again, the report of the Advocate Comm ssioner was filed in this
Court as a part of the SLP paper book but w thout the site plan
whi ch had very material bearing on the nerit of the matter,
t hough the docurment was certified to be a true-copy of the
report of the Advocate Commi ssioner. The subsequent report of
the Advocate Commi ssioner dated 25.2.1987 was suppressed
and not placed on the record. Simlarly, a copy of the order
dat ed 8.8.2001 passed in G vil Revision No.842 of 2001 by
Ms. Justice Gyan Sudha M shra was not placed by the petitioner
before this Court. It contained a direction to proceed with the
execution proceedings and for issuance of a warrant of
possession. A list of nenbers of the co-operative society was
also filed but without the endorsement in the original list that it
was not for the purposes of proceedings in the court but for the
use of the menbers. The Contemor submitted that it was al so
mat eri al suppression of fact on the part of the appellant. Yet
anot her fact brought to our notice is that after the objections of
the appellant (defendant) were rejected by the Execution Court
an outsider Rajendra Kumar Tiwari filed objections under Order
21 Rule 97 of the Code of Civil Procedure with an-allegation that
he was residing in the prem ses as a tenant since 1982.
According to his objection he took sone additional
accommodation in his tenancy in 1986. These objections were
rejected. The stand was contrary to the report of ‘the Advocate
Conmi ssi oner as the property was only an open piece of land til
then. Sone other similar contradictory facts and circunstances
were pointed out by the Contemmor.

Maybe, the Contemmor felt frustrated finding hinself stuck
up again after a prolonged litigation of 15 years, on basis of such
unworthy and unreliable record as indicated above. But we fee
that such sense of frustration could not have given way to the
ki nd of remarks and aspersions thoughtlessly made in the
counter affidavits filed by the Contemrmor. The inaccuracies, as
poi nted out by the Contemmor, could only be dispelled, by
bringing the correct facts to the fore by filing affidavit in reply.
It was though done, but it might obviously have taken some
time to be considered, meaning thereby some nore delay but it
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woul d be inevitable. He seens to have al so taken care to file a
caveat but of no avail. These circumstances could, if at all
evoke some sense of synpathy with the Contemmor but it could
not provide any justification for such unfounded scurril ous
outbursts in the affidavits against a Judge of this Court.

In the above background, however, we find that not too
late in the day better sense prevailed in the saner nonents
under which he genuinely expressed regrets before us with
fol ded hands and pl eaded for permission to w thdraw such of the
two affidavits filed by himcontaining the objectionable
avernents made therein. We have given our due consideration
to the request made, in the light of the facts and circunstances
enuner at ed above and particularly the fact that initially he was
arrested and sent to jail in.connection with this contenpt natter
where he was | odged for four days before being rel eased on bail
These factors, in our view, weigh in favour of accepting the
request all owi ng himto wthdrawthe objectionable affidavits,
rather than to continue with this matter and send himagain to
jail, though repentant he is, a little |ate undoubtedly.

For the above reasons, we allow the request to wthdraw
the affidavits and drop the proceedings with a note of caution
that in future he nust be careful and may not give rise to any
such occasion again. If he does so, this order can al ways be
taken into consideration as a background materi al

This Contenpt Petition thus stands finally disposed of in
the manner i ndicated above.




