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IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 3343 OF 2008
(Arising out of S.L.P.(C) No.14531/2007)

Commr. of Incone Tax-1, Ahnedabad ... Appel | ant (s)
Ver sus
M's. Ashini Lease Finance P. Ltd. ... Respondent (s)
W TH

CIVIL APPEAL NO 3344 OF 2008
(Arising out of S.L.P.(C) No.19727/2007)

ORDER

None appears for the respondent, though served.

Leave granted.

These Civil Appeals are filed by the Departnent against the decision of the
Di vi si on Bench of the Qujarat H gh Court dated 20th Decenber, 2006 in Tax Appeal s
No. 918/ 2006 and 919/2006. By the inpugned judgnent, the Hi gh Court held that the
facts of the present case were sinmlar to the facts in the case of Akalu Holdings Pvt. Ltd.
and Aashini Lease Finance Pvt. Ltd. in which the Tribunal has considered all aspects
and has decided the natter in favour of the assessee. Consequently, the Departnent’s
appeal s stood dism ssed by the inmpugned judgnent. Hence, these Cvil Appeals.

The short question which arose for consideration before the Hi gh Court was:

Whet her the acquisition of shares by the assessee was with the object of getting contro
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over Ahnedabad El ectricity Conpany Ltd. (AEC) and, if so, whether interest paid by
the assessee to Ms. Torrent Financiers was allowabl e as expenditure under Section 36
(1)(iii) of the Incone Tax Act?

In this case, we are concerned with the Assessment Years 1996-97 and 1997-
98. The AO found that borrowed funds were invested to acquire control of AEC
Accordingly, he disallowed the interest expenses under Section 36(1)(iii). This was on
the footing that assessee had paid interests to Torrent Financiers and Torrent Leasing
and Finance Private Limted (sister conpanies of the assessee). According to the order
of assessnent, borrowed funds were depl oyed by the assessee Conpany during the
rel evant year in order to purchase equity shares of AEC, which Conpany is
subsequently taken over not by the assessee but by the Torrent Goup. During the
rel evant year, the total investnent nmade by the assessee in the take over and acquisition
of business of AEC anpbunted to only Rs. 22,59, 969/-. To this extent, there is no
difficulty. The problem arises where the AO has detected that after acquiring the
shares of AEC Ltd., the assessee herein has sold the shares of AEC at Rs. 63,57, 925/ -
and further that subsequently, the said AEC Ltd. has been taken over and acquired by
the Torrent Group. The record indicates, prinma facie, that the assessee Conpany had
acqui red the shares of AEC through finances arranged mainly from Torrent G oup
(sister conpanies) along with two other conpanies only to enable Torrent Group to
acquire and take over the business of AEC

The question, therefore, which arose for consideration before the H gh Court
was: Whet her the assessee was entitled to deduction in respect of interests paid by it to

the Torrent Group? Prima facie, it appears to us-that the H gh Court has |ost sight of
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the above facts which, if proved and established, would indicate circular trading
entered into solely with the idea of evading tax. This prinma facie viewis expressed only
in support of our present order as rel evant aspects have not been consi dered by the
Tribunal and, therefore, the above reasons should not be taken as our concl usion.
Therefore, in our view, the Hi gh Court had erred in dismssing the appeals on the
ground that no substantial question of |aw arose for determ nation.

For the aforestated reasons, we set aside the inpugned judgrment dated 20th
Decenmber, 2006. W restore Tax Appeal s Nos. 918/ 2006 and 919/2006 on to the file of
the High Court with a direction to the Hi gh Court to di spose of these appeals in
accordance w th | aw

C.vil Appeals are, accordingly, allowed with no order as to costs.

................... J.
(S. H KAPADI A)

(B. SUDERSHAN REDDY)
New Del hi ,
May 06, 2008.




