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A veritabl e holocaust took place in a Bihar village
(Paras Bigha in Gaya District) on a noonlit night in early
February, 1980. |In that nassacre lives of 13 human bei ngs
were snuffed out and 17 others were badly nauled, a |arge
nunber of nute cattle were burnt alive and” nany dwelling
houses were gutted. The venue of that nmacabre was the area
where houses of Harijans and people belonging to Backward
Classes were clustered together in Paras Bigha village.
After investigation the police charge-sheeted 56 persons for
various offences conmitted in connection with the aforesaid.
incident, but due to different reasons only 44 of 'them were
put on trial. Sessions Court convicted 37 anong them of
various offences ranging from Section 302 IPC (read wth
Section 149) to minor offences such as Section 429 |PC and
sentenced themto rigorous inprisonnent for 10 years for the
principal offence and to Ilesser terns of inprisonnent for
the |l esser offences. The Patna High Court confirned the
conviction and while dealing with the sentences rectified an
illegality in awarding a sentences of inprisonnent only for
10 years for the offence under Sections 302/149 |PC by
enhancing it to inprisonnent for life. The maximum fine
i nposed by the Sessions Court was reduced fromRs.5,000/- to
Rs. 3,000/- and made it applicable to all the convicted
accused. W are now dealing with the appeals filed by the
convicted persons in this Court by special |eave.

During the pendency of these appeals the appellant in
Crimnal Appeal No.91 of 1994 (Surendra Prasad Singh) died
and hence his appeal has abated. We may point out that
appel l ant Moiddin M an(ranked as 7th accused in the tria
court) has not filed any appeal before the H gh Court and
hence the conviction and sentence passed on him renmained
unchal l enged. He is one of the many appellants arrayed in
Crimnal Appeal NOs.280-283 of 1987 in this Court. But he
could not have Come to this Court w thout approaching the
High Court in appeal first. W, therefore record that his
appeal before us is not naintainable and hence the
convi ction and sentence passed on himthe Sessions Court
woul d remain undi sturbed. We, therefore dism ss his appea
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filed in this Court.

Due to the crowdi ng of nmany accused person in this case
we deem it convenient to refer to the individual appell ant
as far as practicable by the rank in which the were arrayed
inthe trial Court . We do not think it necessary to
mention the facts elaborately vyet a brief narration of the
story would be advantageous to deal wth the questions
rai sed before us.

Ohe Ram Niranjan Sharma (father of A-3 Madan Mhan
Sharma) was Killed on 28.10 1979 for which the police
charge-sheeted certain persons including Sukhdev Bhagat (PW
32) and some other prosecution witnesses who were al
i nhabitants of the venue of this crinme. From then onward
tension was nounting up this lacality. Police patrol as well
as bandobust were provided and sonme neasures, such as
initiation of security proceeding under Section 107 of the
Code of Crimnal Procedure (for-short 'the Code’) for easing
down the tension and to preserve |aw and order situation
wer e adopt ed but the Police peranbul ati on was subsequentl|y
lifted. On the occurrence night these appellants and | ot of
their henchnen forned thenselves into an unlawful assenbly
arm ng thenselves with deadly weapons, gun, rifles and
cutting instruments. ~\Wen the inhabitants of the place O
occurrence were sleeping the rioters made a blitz on them
around 11 in the night. Many houses occupied by the victinms
inthis case were set on fire and (heap of straws) were set
bl aze. The occupants who energed out of the burning houses
wer e sot at by the appellant though some of themcould
escape either by fleeing off or by hiding fromthen spew ng
barrels of the firearnms which prowed for-them when the
assailants were satisfied that they had acconplished their
objects they. all retreated fromthe scene.

The Sub-Inspector of Jehanabad Police Station got
i nformati on From Rabi ndra Bhagat (PW 36) about sone serious
occurrence involving arson and a |arge number of people He
then rushed to the scene. He spotted PW32 (Sukhdev Bhagat)
and elicited statenment fromhim (Ext.14). he Forwarded it
tothe Police Station where an Fir was prepared on its
basis. Investigation was comenced and inquests were held
aut opsy on the dead bodi es was arranged and hospitalisation
of the injured was ensured. On conpl eti on” of the
i nvestigation charge sheet was |aid as aforesaid.

We do not propose to refer to the evidence regarding
the injuries sustained by the victinse nor to the records
showi ng the extensive damage inflicted on the  cattle as
well as to the dwelling houses. The trial —court and High
Court have dealt with those aspects in extenso and reached
findings substantially in favour of the prosecution. 1In
fairness to all the |earned senior counsel (who argued for
the appellants) we nust observe that none of them-disputed
before us that on the dreadful night the devastating carnage
took place at this place in which those 13 persons died and
a nunber of other persons were injured at the hands of
arnmed assailants. The nub of the points stressed by the
| eaned counsel is that these appellants were not the
m screants invol ved in the incident. In other words,
basically the only point nowto be considered is whether
appel l ants were also anong the assailants in the said
occurrence ?

A number of witnesses exam ned by the prosecution have
identified these assailants in the trial court. Leaned
Sessions Judge and the High court did place reliance on the
evidence of large of such witnesses on that aspect.
However, the trial court did not act on the evidence of Raja
Dev Bhagat (PWD5), Peru Bhagat (PW2), Feken Yadav (PW17)
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and Chandri ka paswan (PW19).

Learned counsel pointed out that neither the tria
court nor the High court has treated Ext. 14 (statenent of
PW 32 sukh Dev Bhagat) as forming the FIR in this case,
instead the statenent nade by PW36 Ravindra Bhagat which
was marked as Ext.10/3 was treated as the FIR True it is
that before the Sub Inspector of Jehanabad Police Station
(PW42 Kalika Prasad) could record the statenment of Sukhdev
Bhagat (PW32) sone information had already reached the
Police Station when Rabindra Bhagat (PW36) went there by
early nmorning. It has been marked as Ext 10/3. That
i nformati on was entered in the station diary in the
fol | owi ng words.

At this tinme Rabindra Bhagat Son of

Soharai Bhagat resident of Paras

Bi gha, P.s Jahanabad cane to Police

Stati on acconpani ed by Bhangi Yadav

resident of village Titai Bigha and

gave the infornmation that the sons

(probably he  nmeant sons and grand

sons) of ~Tate Ram Nranjan Sharma

had collected with |arge nunber of

persons in his coll'ected, wth

| arge nunber of persons in his

village and they have set fire to

the houses and piles of straws and

had fled away seeing the fire and

he was not aware of the full facts

as to what had happened.”

But we do not f ind any error on the part of the police
in not treating Ext 10/3 as the first information statenent.
for the purpose of preparing the FIRiIn this case It is
evidently a cryptic information and is hardly sufficient for
di scerning the comm ssion of any _cogni zabl e of f ence
therefrom Under Section 154 of the Code the information
must unm stakably relate to the conm ssion of a cognizable
of fence and it shall be reduced to witing (if given orally)
and shall he signed by its naker. The next requirenent is
that the substance thereof shall be entered in-a book kept
in the police station in such formas the State Governnent
has prescribed. First Information Report (FIR) ~has to be
prepared and it shall be forwarded to the magistrate who is
enpowered to take cognizance of such offence upon such
report. The officer incharge of a police station is not
obliged to prepare FIR on any nebul ous information received
from somebody who does not disclose any authentic know edge

about commi ssion of the cognizable offence. It is open to
the officer incharge to collect nore informtion containing
details about the occurrence, if available, so that he can

consi der whether a cognizable offence has been comitted
warranting investigation thereto. (Tapinder Singh'vs. state
of Punjab, 1971 (1) SCR 599; Some Bhai vs. state of Gujarat
AR 1975 SC 1453; sc 1453; State of U P. vs. P.A Madhu AR
1984 sc 1523).

Learned counsel who argued for the appellant, however,
contended that first information statement in this case is
neither Ext.14 nor Ext.10/3, but it should have been the
statenment which PW32 (Sukhdev Bhagat) had given before
Jehanabad Police Station much prior to the other two
statenments. Learned counsel submtted that the police had,
for reasons best known to them hushed up that statenent.
Basis for the above subm ssion is the evidence given by DW
19 ( Nawal Kishore Prased) a nmenber of the Board of Revenue
of the State of Bi har who conducted an official enquiry into
the admnistrative |lapses involved in this incident.
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course, DW19 clainmed that one Sukhdev Bhagat had told him
during such enquiry that his first statenent was not
recorded at the village but at the police station

In this context, we may point out that Sukhdev Bhagat
(PW32) has stated in his evidence in the trial court that
many officials would have recorded his statements though he
could not renenber precisely whether an officer by naneg,
Nawal Ki shore Prasad would have examined him PW32 has
further said in his evidence that Ext.14 statement was
recorded at the place of occurrence and that he had not
given any other statement to the police. If he was to be
contradicted with any other statenent, the defence should
have adopted the procedure prescribed in Section 145 of the
Evi dence Act. Learned counsel contended that it is enough if
he was asked questions in cross-exam nation with reference
to such statement. In support of it he relied on the
decision of this Court in Bhagwan Singh State of Punjab, AR
1952 SC 214.

The credit of a wtness can_ be inpeached by proof of
any statenent which is inconsistent with any part of his
evidence in court. This _principle i's delineated in Section
155(3) of the Evidence Act and it nust be borne in mnd when
readi ng Section 145 which ~consists of two linmbs. It is
provided in the first linmb of Section 145 that a wi tness nmay
be cross-examined 'as to the previous statenent nade by him
wi t hout such witing being shown to him” But the second |inb
provides that "if it is intended to contradict himby the
witing his attention nust, before the witing can be
proved, be <called to those parts of it which are to be used
for the purpose of <contradicting him" There is thus a
di stinction between the two vivid |inbs,” though subtle it
may be. The first |inb does not envisage inpeaching the
credit of a witness, but it nerely enables the opposite
party to cross-exanmine the wtness with reference to the
previous statements made by him He nmay at that stage
succeed in eliciting materials to his benefit through such
cross-exam nation even wthout resorting to the procedure
laid down in the second linb. But if the wtness di sowns
havi ng made any statenment which is_ inconsistent with his
present stand his testinony in Court on that score woul d not
be vitiated until the corss-exam ner proceeds to conmply wth
the procedure prescribed in the second linb of Section 145.

In Bhagwan Singh's case, Vivian Bose J. pointed Qut in
par agr aph that during Cross-exam nation of the witnesses s
concerned the formalities prescribed Section 145 are
conplied Wth. The cross-examination in that case indicated
that every circunstance intended to be used as contradiction
was put to him point by point and passage by passage.
Learned Judges were called wupon to deal with —an argunent
that witnesses attention should have been specifically drawn
to that passage in addition thereto. Their Lordshi ps were
however satisfied in that case that the Procedure adopted
was in substantial compliance wth Section 145, and hence
held that all that is required is that the w tness nust be
treated fairly and nust be afforded a reasonable oportunity
of explaining the contradictions after his attention has
been drawn to them in a fair and reasonable manner. On the
facts of that case, there is no dispute with the
proposition laid therein.

So long as the attention of PW32 (Sukhdev Bhagat) was
not drawn to the statenent attributed to himas recorded by
DW 19( Nawal Kishore Prasad) we are not persuaded to reject
the evidence of PW 32 that he gave Ex.14 statenent at the
venue of occurrence and that he had not given any other
statenment earlier thereto.
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Learned counsel for the appellant next pointed out as
a peculiar feature in the case that none of the injured had
identified the assailants (except two or three appellants)
but only those witness who did not sustain any injury have
clained to have identified a bulk of them Even if so, it
cannot have any adverse inpact on the credibility of the
witness relied on by the two courts as it coul d happen many
atines that person sustaining injuries in a nass of attack
ni ght not be in the sanme position to observe nmen and events
as the non injured persons. It s quite probable that the
vision of the injured mght get blurred, as their focus of
attention would instinctively get diverted to the injuries
sustai ned by them They could then be in a | ess advant ageous
position to watch or observe the events than the non-injured
Wi t nesses.

That apart, there is no justification in drawing a
hi at us between injured wi'tnesses and noni njured w tnesses in
this case as for the capacity to identify the assailants
while in action. PW4 (Babanand Bhagat), PW9 (Doman
Bhagat), PW14 (Krishna Das), PW27 (Danyanti Devi), PW33
(A ay Kumar) —are the wi tnesses who  sustained injuries in
this episode. Among them PW14 is a small boy who said he
got up from sl eep on hearing gun shots and even at the first
sight of occurrence he fell under a shock and becone
unconsci ous. The otherinjured witnesses have said that they
woke up from sl eep and on seeing the surroundings in flanes,
they ran for life and sone sustained gun shots during the
flight while the others sustained burns. |[If this was the
position, we cannot find fault- with then as to their
inability to identify a good nunber of assailants.

Sonme of the appellants have putforth the plea of alibi.
The appellants who resorted to the plea of~ Alibi in this
case are A-1 (Krishnadev), A-2 (Shyam Sunder Singh), A3
(Madan Mohan Sharma ) and A-34 (Vinay kumar Singh). As
against the testinony of a large nunber of w tnesses who
clained to have noti ced t hose appel | ant s actively
participating in the occurrence (the above noted appellants
have | ed evidence to show that during the relevant tine
they were at far away places. Such plea was enphatically
reiterated by the | earned counsel in this Court also.

According to the appellants - Krishnadev (A 1) and
Shyam Sunder Singh (A-2) on 5.2.1980 evening they were
arrested by police in connection with case No.9(2)90 of
Kanker bagh police station and was renmanded to judicia
custody by the Chief Judicial Magistrate,~ Patna and were
interned in the Central Jail, Patna where they renmained til
19.2.1980 and were shifted to sub jail at Jehanabad where
they remained till 23.2.1980 wuntil they were released on
bail. Those appellants exanmned official and mnon-officia
witnesses to prove the plea of alibi; the Public Prosecutor
inthe trial court had nmounted a severe onslaught on the
said plea by contending that jail records were manipul ated
at the instance of these appellants, though perhaps . in the
| ater period of incarceration in connection wth the said
case those accused m ght have been detained in jail

Appel | ant Madan Mohan Sharma (A-3) advanced his pl ea of
alibi by saying that he was on the security guard o a
M ni ster of the Bihar Governnment (Thakur Prasad Singh - DW
38) and that on the night of 6.2.1980 a di nner was hosted by
that Mnister in his official residence and that A-3 (Mdan
Mohan Sharma) was then attending his security duty at the
resi dence of the Mnister. The said appellant exam ned a
nunber of wtnesses including the Private Secretary to the
M nister and sone MAs, besides the Mnister hinself, to
establish his plea. Public Prosecutor who crossexam ned the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

wi t nesses took the stand that PW38 had stoopped down to
speak to the fal se evidence only to salvage hinself fromthe
murk of accusation flung on him inside the legislative
assnebly that soneone in his personal staff played the main
role in the carnage which shocked Bi har State.

Appel | ant, Bi nay Kumar Sharma (A-32) adopted the
defence that he was admitted as an inpatient at Nalanda
Medi cal College Hospital with accute appendicitis and was
treated there for a |ong period which covered this crucia
period of 6.2.1980 also. He exami ned Dr. Binod Bihari Sinha
(DW6) and DI G of Police Kapi| Dev Dubey (DW8) to prove
his plea. The Public Prosecutor who cross-examned those
Wi t nesses assailed DW - Doctor suggesting that he becane
privy to the fabrication of docunments to concoct the plea of
alibi.

The trial court and  the H gh Court concurently
replelled in toto, the plea of-alibi putforth by the above
appel l ants after~ dealing, in extenso, with the materials
pr oduced themin the Court in support of the plea. Learned
counsel = ‘who argued for the appellants in this Court
submitted first that the “strict view adopted by the two
Courts bellow that unless the plea of alibi is conclusively
east abli shed no benefit. would enure to the accused, is not
a sound proposition in- crimnal cases. Learned counse
further contended that if an accused succeeded in creating a
reasonabl e doubt regarding the- possibility of hinself to be
el sewhere then the plea of alibi need acceptance.

We nust bear in mind that ~alibi not an exception
(special or general) envisaged in-the Indian ' Penal code or
any other law It is only arule of evidence recognised in
Section 11 of the Evidence Act that facts which are
i nconsistent with the fact in issue are rel evant.
[llTustration (A) gi ven under the provision is worth
reproducing in this context:

"The guestion is whet her A

conmtted a crime at Calcuttaon a

certain date; the fact that on that

date, A was at Lahore is relevant."

The Latin word alibi nmeans "elsewhere" and that word is
used for convenience when an accused takes recourse to a
defence line that when the occurrence took place he was so
far sway fromthe place of occurrence that it is extremnely
i nprobabl e that he would have participated in the crine. It
is basic lawthat in a crimnal case, in which the accused
is alleged to have inflicted physical injury to another
person, the burden is on the prosecution to prove that the
accused was present at the scene and has participated in the
crinme. The burden would not be |essened by ‘the nere fact
that the accused has adopted the defence of alibi The plea
of the accused in such cases need be considered only when
the burden has been discharged by the prosecution
satisfactorily. But once the prosecuti on succeeds in
di scharging the burden it is incumbent on the accused, who
adopts the plea of alibi to prove it with absolute certainty
So as to exclude the possibility of his presence at the
pl ace of occurrence. Wen the presence of the accused at the
scene of occurrence has been established satisfactorily by
the prosecution through reliable evidence, nornally the
court would be slow to believe any counter evidence to the
effect that he was el sewhere when the occurrence happened.
But if the evidence adduced by the accused is of such a
quality and of such a standard that the court nmay entertain
sonme reasonable doubt regarding his presence at the scene
when the occurrence took place, the accused woul d no doubt,
be entitled to the benefit of that reasonable doubt. For
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that purpose, it would be a sound proposition to be laid
down that in such circunstances, the burden on the accused
is rather heavy. It follows, therefore, that strict proof is
required for establishing the plea of alibi. This Court has
observed so on earlier occasions (vide Dudh Nath pandey vs

state of Uter Pradesh (1981) 2 SCC 166; state of
Mahar ashtra vs Narsi ngrao Gangaram Pinple AIR 1984 SC 63).

The appel l ants Krishnadev (A-1) and Shyam sunder Singh
(A-2) adopted the defence that they were taken to Centra
Jail, Patna on 5.2.1980 on a remand order passed by the
Chief Judicial Magistrate, Patna. W need not vex our m nd
with the evidence pertaining to the internnent of those
appellants in the sub-jail, Jehanabad from 19.2.1980 til
23.2.1980 Let that be as they say. But their detention in
the Central Jail) Patna from 5.2.1980 which continued any
day beyond 6.2.1980 is the crucial period so far as this
case is concernedIn considering that. crucial aspect the
first question to be pondered over is, why should they have
been arrested at all. Their case 1is that one Anil Kumar
| odged a ' conplaint with the police alleging that these two
appel | ants _had snat ched Rs.10/-fromone of the and so an FIR
was regi stered agai nst them which included the offence under
Section 379 |IPC and the arrest is said to have been made on
its basis. The two Courts bel ow have observed that the said
Ani | Kumar is a fictitious character and he was never traced
out Later. It was beyond conprehension for the two Courts as
to why these two  appellants did not even -nove for bai
inspite of very clear advantageous factors for them One is,
they are nephews of —appellant Madan Mohan Sharma (A-3) who
was a police personnel  on the  security of one of the
Mnisters and he was stationed at Patna itself.Second is,
bailing out the appellants would have been only a matter
for making a notion as the offences |l odged agai nst them were
seemingly trivial. Besides those incongruity, the very
unsatisfactory way the gate register of the Central Jail,
Pat na was nmmintained has been specifically noticed by the
two Courts. In view of all such broad circunstances the
trial judge agreed with the contention of the public
prosecutor that a bogus conplaint with the  fictitious
conpl ai nt would have been created in advance for using it
for a plea of alibi. After exhaustively dealing wth the
evidence on this aspect, the H gh Court also concurred wth
that view

O course, Sri UR Lalit, learned Senior Counsel has
vehenment|ly argued that the courts should have presuned the
genui neness of all official records and accepted the proof
as nore than reasonably sufficient to discharge their
burden. W shall not forget that presunption is only a rule
in the real mof burden of proof and the reasons concurrently
wei ghed with the two courts below for disbelieving the plea
of alibi put forth by these two appellants are quite sturdy.
At any rate, in an appeal by special |eave granted under
Article 136 of the Constitution, this Court would ' not be
inclined to upset the finding of fact based on such weighty
reasons, nore so when the reasons advanced by both the
courts in support of the finding appeal to us al so.

Sri UR Lalit, learned Senior Counsel, next contended
that the plea of Alibi advanced by the appellant Madan Mhan
Sharma (A-3) that he was on guard duty in the Mnister’s
bungal ow shoul d have been accepted. The di stance between the
M nister’'s residence and the place of occurrence is 60
Kilometres. It is possible for anyone to cover the said
distance in two hours. Perhaps, he was doing guard duty in
the bungalow of the Mnister but to hold that he was at the
M ni ster’s bungal ow on the night of 6.2.1980 the evidence
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nmust be very credit-worthy. Those defence w tnesses who have
spoken to this aspect, including the Mnister hinself (DW

36), have sinmply said long after that date that one
particul ar person was doing guard duty on 6.2.1980. It
shoul d be renmenbered that Madan Mohan Sharma (A-3) had no
special role to play during the dinner hosted by the
M nister. The wtness could not say who were the other
persons on guard duty on any other day. Those aspects apart,
it is revealed in the evidence of the Mnister (DW36) that
on the next day of occurrence a furore had erupted in the
Bhi ar |egislative Assenbly with the allegation that a nenmber
of the personal staff of the Mnister, by nane Madan Mbhan
Sharma, was involved in the Paras Bigha nassacre and then
the Mnister has said on the floor of the Assenbly that
Madan Mohan Sharma was- not .on his personal staff but was
only a security guard. He did not say, in the Legislative
Assenbly, that Madan Mhan Sharma was at his officia
resi dence at Patna during the relevant time. For these
reasons, we are satisfied that the trial court and the High
Court have rightly rejected his plea of alibi.

Sri Sushil® Kumar, |earned  Senicor Counsel arguing for
the appellant Binay Kumar Singh (A-34) pursued the plea of
alibi put forth by that accused in the trial court. He
examned one Dr. /Binod Bihar Singh who was Associate
Prof essor of Medicineat Nalanda Medical College, Patna as
DW36. The witness of course, said that ‘appellant Binay
Kumar Singh was admitted as an in-patientt of the said
Medi cal Coll ege Hospital for appendicitis and was not in a
position to nove out  of his bed even on 6.2.1980. The
witness said this with reference to the Bed-head Ticket
produced by him But the cross-exam nation of ‘DW6 has
exposed the falsity of his evidence. That a patient adnmtted
for acute case of appendicitis in a Medical College Hospita
was never shown to a surgeon creates a serious doubt as to
whet her this appellant was really admtted in that hospita
as clained by DW. The witness said in cross-exam nation
that the patient left the hospital soon after his adnission
but again returned on the next day. PW6 al so adnm'tted that
the Bed-head Ticket referred to by himdid not contain any
entry made by him No mark of identification of the patient
was noted in such bed-head Ticket and D6 had no previous
acquai ntance with this appellant. No other docunent ~ was
produced to support the plea. On such a neagre and
unsati sfactory evidence, the two Courts below have rightly
di scarded his plea of alibi.

Turning back to the prosecution evidence regarding
identification of the appellants Sri Sushil Kumar, |earned
Seni or Counsel adverted to certain anonalies which crept in
the deposition of sone wtnesses; one such anomaly rel ates
to the evidence agai nst appel |l ant Bi nay Kumar Sharna.

There were two accused in this case bearing that nane
Bi nay Kumar Sharma. One of themis the appellant in Crinina
Appeal No.277 of 1987 and he was arrayed as A-34 in the
trial court. The other Binay Sharma is from Sarthua Village
and he has junped the bail and hence his trial was separated
fromthe rest of the accused as per order of the trial court
dated 15.5.1982. It is true that PW11 ( Mthlesh Paswan )
who was examined in Court on 29.11.1982 nentioned two
persons as Binay Sharma as having been identified by him On
the strength of it, |earned senior counsel tried to make out
a strong point as seriously affecting the prosecution case
agai nst appellant Binay Kumar Sharma (A-34). At the first
bl ush, we too felt that it has sonme serious inplication on
the identification evidence of that appellant, but on closer
scrutiny, we are convinced that there is no merit in that
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contention. What PW11, in fact, said was that he recogni sed
those two persons ticipating in the occurrence. It was not
as though he identified two persons in the trial court
bearing that nane from out of the accused arrayed.

Arguments were addressed before us for reappreciation
of evidnece of the eye-witnesses on the strength of some
di screpancies highlighted fromtheir testinony. But we are
not disposed to disturb the concurrent finding regarding
reliability of the evidence of those wtnesses on such
di screpancies as they do not appear to us to be naterial or
seri ous.

We have noticed that Mitunjaya (A-23) and Parnmanand
Sharma) and Madan Mohan  Sharma son of Anbica (A-24) were
identified by nore than two two witnessas as participants in
the occurrence. Qut of those witness the testinony of PW10
and PW32 was accepted by both courts. As for the remaining
appel l ants both courts have accepted the testinobny of at
| east three wi tnesses each as referring to each appellant.
There is no rule of “evidence that no conviction can be based
unl ess a ‘certain m ni mum nunber cf witnesses have identified
a particular —accused as nenber of the unlawful assenmbly. It
is axiomatic that evidence s not to be counted but only
weighed and it is not the:quantity of evidence but the
quality that matters. Even the testinmobny of one single
witness, if wholly reliable, is sufficient to establish tho
identification of an accused as nenber of an unlawfu
assenmbly. Al the same when size of the unlawful assenbly is
quite large(as in'this case) and nany persons would have
wi tnessed the incident, it would be a prudent exercise to
insist on at least two relaible witnesses to vouchsafe the
identification of an accused as participant inthe rioting.
In Masalti vs. The State of utter Pradesh (AR 1965 SC 202),
a Bench of four Judges OF this court has adopted ' such a
formula. It is useful to extract it here

"Where a crimnal court has to dea

with evidence pertaining to the

conmi ssion of an office involving a

| arge nunber of offence and a |arge

nunber of victins, it is usual to

adopt the test that the conviction

could be sustained only if it is

suported by two or three or nore

wi tnesses who give a consistent

account of the incident."

We feel that the said proposition can profitably be
followed in this case also as the said proposition has
stood the test of tinme.

We are satisfied that the two courts have consi dered
thew evidence form the correct angle and . found the
appel lants guilty of the offences keeping in view the above
proposition. There is no reason for us to interfere with the
conviction and sentences passed on the appellants. The
appeal s are accordingly disnmssed Bail bonds executed by
the appellants shall stand cancelled. They shall be taken
into custody to undergo the remmaining part of sentence.




