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ACT:

I ndian Income-tax ~Act, 1922, s. 41-Adm nistrator-Genera
appoi nted administrator de bonis non of property passing
under will-Residue property to go to testator’s sons after
paynment of various ' |egacies-Adm nistrator-General whether
receives income of estate on behalf of the ‘testator sons
during period of adm nistration-Wether assessabl e under s.

HEADNOTE

T died in 1938. According to his will certain |egacies were
to be paid out of his estate during a period of fifteen
years after his death, the estate being nanaged by executors
and trustees during that period; and the residue thereafter
was to go to his five sons. Probate was granted to the five
sons on August 24 1938, but by an Order dated May 10, 1948
the Hi gh Court appointed the Administrator-GCeneral of West
Bengal as Administrator de bonis non of the property. In
i ncome-tax proceedings relating the assessnment years 1950-51
and 1951-52 the Administrator-General-appell ant her ei n-
claimed that assessment should be nade under s. 41 of the
Indian Inconme-tax Act, 1922, because the _incone  of the
estate was receivable by himon behalf of the five sons of
the testator, their shares in the said incone being definite
and determnate. Hi s claimwas rejected by the assessing
and appellate authorities. The H gh Court held that the
Admi ni strator-General when appointed by the Court was
expressly covered by s. 41 as one of the persons to whom
that section applied, but the shares of the sons not ' being
determ nate as long as the adm nistration | asted the proviso
to s. 41(1) was attracted, and tax was recoverable at the
maxi mumrate. Appeal was filed by the Adm ni strator-Genera

before the Suprene Court, with a certificate under s. 66A(2)

of the Act.
The appellant wurged that the H gh Court had wongly held
that the shares of the five sons were not determ nate. On

behalf of the Revenue it was contended that s. 41 did not
apply at all because the appellant received the inconme not
on behalf of the five sons but as an executor.

HELD : The fact that the Adm nistrator-General was nentioned
in s.41 did not conclude the matter. There was anot her
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condition to be fulfilled before that section could apply,
nanely, that the inconme had to be received by himon behalf
of a person or persons. In the instant case the
Admi ni strator-General did not receive the incone on behalf
of the five sons Wiat the five sons were entitled to was the
resi due of the estate, and any savings that m ght be out of
the income of the estate would be received by them finally
not as their incone but as a part of the residue. The
position of an Adm ni strator-General appointed de bonis non
was in no way different fromthat of an executor vis-a-vis
the incone he received fromthe estate. [656 A-B; 659 B-(C].
V. M  Raghaval u Nai du v. Comm ssioner of Incone-tax and
Excess Profits Tax, Madras, 18 I.T.R 787, R v. Incone-tax
Speci al Commi ssioners 7 T.C. 646, Lord Sudeley v. Attorney-
General, [1897] A .C. 11, Marla Cel este Samaritan Society of
the London Hospital v. Conmissioner of Inland Revenue, 11
T.C. 226 and Corbett v. Conmi ssioner of Inland Revenue, 21
T.C. 449, relied on

651

Asit Kumar Ghose v. Comm ssioner of Agricultural |ncone-tax,
West Bengal, 22 |.T.R 177 and Birendra Kumar Dutta V.
C.I1.T. Calcutta, (1961) 42 |.T.R 661 referred to.

In re Cunliffe-Onen Muuntain v. |Inland Revenue Commi ssi oner
(1953) 1 Ch. 545, di'stinguished.

JUDGVENT:

Cl VI L APPELLATE JURI'SDICTION : GCivil Appeals Nos. 168 169 of

1964.

Appeal s fromthe judgnent and order dated Decenber 5, 1961,

of the Calcutta High Court in Income-tax Reference No. 116

of 1957.

A V. Viswanat ha Sastri, K Rajendra Chaudhuri, M ' Raja-

gopal and K. R Chaudhuri, for the appellant (in C A No.

168 of 1964).

K. Raj endra Chaudhuri and K. R (Chaudhuri, for the appel-

lant (in C.A No. 169 of 1964).

C. K. Daphtary, Attorney-CGeneral,; R Ganapathy lyer, R H

Dhebar and R N. Sachthey, for the respondent (in C.A.  Nos.

168- 169 of 1964).

The Judgnent of the Court was delivered by

Sikri J. These are two appeals by certificates under S

66A(2) of the Indian Incone Tax Act, 1922, against the

judgrment of the H gh Court at Calcutta, answering two

guestions referred to it by the Income-tax Appel | ate

Tri bunal against the appellant. The two questions are
1. Vet her on the facts and in the
circunst ances of the case, the assessnments on
the Admi nistrator-Ceneral of Wst Bengal 'as an
i ndi vidual and not as representing the shares
of the various beneficiaries under the WII of
the late Raja P. N. Tagore separately was in
accordance with |law ?

2. If the answer to Question No. 1 be in
the affirnmative, then whether on the facts and
in the circunstances of the case, t he

assessment of the said Adm nistrator-Genera

at the maximumrate was |egal ?
The facts and circunstances referred to are set out in the
statement of the case by the Appellate Tribunal and are as
fol | ows. One Raja Profulla Nath Tagore died on July 2,
1938, leaving an elaborate will dated March 14, 1927, by
which certain legacies were left to specified persons and
institutions, the residue being given to five sons. The
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resi due was di sposed of thus by clause 81 of the WII

652
"Save and except the legacies that | have
provided for in this nmy present WIIl and save.
nmy garden house at All anbazar Tagore Villa
together with articles of furniture | give to

ny sons all ny renmaining noveabl e and
i moveabl e properties that will be left and
al so the noveable and inmpveable properties
whereto ny right wll accrue in future.
Subj ect to the nanagement and paynent of these
sever al trusts (Debutter etc.) and the
| egacies that | have created or | have
directed the creation thereof in this WII ny
sons shall continue to hold and enjoy all the

sai d noveabl e and i nmoveabl e properties.”
Clause 10 of the said WIIl provided for the
payment of the
| egacies thus :
"The legacies fixed in this my present WII
shall have to be paidin full within 15 vyears
of nmy death and these 15 years my Estate shal
be managed ~under the supervision of ny
Executors -and Trustees. "As to the various
| egaciesthat | have nade a nention of in this
ny WIIl, ny Executors and Trustees shall pay
up all the said | egacies out  of the snal
savi ngs made fromthe inconme of ny Estate year
after  year. For paying up the '|egacies nmy
Execut ors-and Trustees shall not be conpetent
to sell —any portion of ny Estate or any
i moveabl e property. As to what | have
arranged to pay to the different parties, in
this ny present WII, ny Executors and
Trustees shall not pay any interest on 'those
| egacies nor shall the | egatees be conpetent
to claimany interest."
It is not necessary to set out the other clauses of the WII
but we may nention that there were nunerous |egacies’ which
had to be paid before the residue could be ascertai ned.
Probate of the WIIl was granted to the said five sons on
August 24, 1938, but by an order dated May 10, 1948, the
Hi gh Court appointed the Adm nistrator-General of West
Bengal as Administrator and ordered that letters of
admi ni stration de bonis non of the property and credits of
the deceased (Raja Profulla Nath Tagore) with a copy of the
W1l annexed thereto be granted and issued out.
The Adm ni strator-General of Wst Bengal, hereinafter refer-
red to as the Appellant, submtted returns in respect of the
Assessnent years 1950-51 and 1951-52, the accounting years
653
being 1949-50 (1356 b.S.) and 1950-51 (1357 B.S.), 'showi ng
income of Rs. 33,611 for the first year and Rs. 39,630 for
the second year. He clainmed that the i ncome was
specifically receivable on behalf of the said five sons  of
the deceased, and their shares in the said incone were
definite and determinate. The Inconme-tax Oficer rejected
the claimfor the Assessnent year 1950-51 on the ground that
"the Administrator-General of Wst Bengal is only an
executor of the estate of Raja P. N. Tagore and that the
execution is not yet conplete. Under the circunstances the
guestion of the beneficiaries does not arise and the
Admi nistrator-General hinself is assessable as Executor to
estate P. N Tagore." He passed a similar order in respect
of Assessnent year 1951-52. The Appel |l ate Assistant Comm s-
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sioner upheld the orders of the Incone Tax Oficer

Foll owing the principles laid down in the decisions in V. M
Raghaval u Naidu v. Comm ssioner of Income Tax and Excess
Profits Tax, Madras(1l) and Asit Kumar Chose v. Comm ssi oner
of Agricultural |ncone-Tax, Wst Bengal (1), he held that the
"levy of tax on the separate individual incomes of the
beneficiaries can be made only when the admnistration of
the estate has been conpleted, and the residue of the estate

has been ascertained." It was conceded before himthat the
admi ni stration of the estate was not conpleted till the end
of the accounting year (1950-51). The Appellate Tribuna
also rejected the contention. It held that

"It is the condition of the application of
this section (s., 41) that the Adm nistrator-
CGeneral of West Bengal shall receive the
i ncome ~on behalf of the beneficiaries. We
have hel d that having regard to Section 211 of
the |Indian Succession Act the Adm nistrator-
General of West Bengal receives it as lega
representative of the deceased person and not
on behal f of “the beneficiaries. The latter he
can do only if the admnistration of the
estate is complete or if there are specific
directions to that effect.  The proviso goes
further ~and enacts that when such incone is
not @ specifically receivable on behalf of one
person or where the individual share of the
person' on whose behalf it was receivable is
i ndeterm nate or unknown, tax shall be |evied
and recoverable inthe maxi mumrate. There is
no doubt in this case that the Admnistrator-
CGeneral of West Bengal is not receiving the
incone  specifically on behal f of any
benefi ci ary. Further there are certain
benef acti ons

(1) (1950) 18 I.T.R 787.

(2) (1952) 22 I.T.R 177

654
and paynent in their very nature involving the
share incone of the beneficiaries bei ng

i ndetermi nate or unknown. So truly speaking
the tax must be levied in the maxi mum rate.
But the assessee is not entitled to claimthat
the incone of the beneficiaries nust be
separately assessed and not together in the
hands of the Adm nistrator-General of West
Bengal . "
Then the Appellate Tribunal, on the application of. the
Appel l ant, referred the two questions reproduced above. The
Hi gh Court held that "the Adm nistrator-General when
appointed by the Court is expressly covered by the  section
(S. 41) and it cannot be said that because he has the powers

of an executor he nmust be treated differently." It further
held that "the income fromthe properties did not so | ong as
admnistration was inconplete becone theirs. It cannot,

therefore, be said of the sons that they had any determ nate
share in the profits or gains of the estate or any part
thereof in the accounting years. The proviso to S. 41 (1)
is, therefore, attracted on the facts of this case, nmaking
the tax recoverable at the maximumrate."

The | earned counsel for the appellant in Cvil Appeal 168 of
1964, M. Viswanatha Sastri, has urged that the Hi gh Court
was wong in holding that the shares of the five sons were
i ndet erm nat e. He said that their shares were 1/5th each

and what has to be seen is whether the shares are
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determ nate and not whether the actual sum which each son
would get is variable or not. |Inconme may be variable but
the shares of the sons are fixed. |In this connection, he
relied on the decision in Birendra Kunar Datta v.
Conmi ssi oner of Income tax, Calcutta(l). He further said
that S. 41 was mandatory and if the proviso to S. 41 did not
apply, the Incone-tax Oficer was bound to assess the
appel | ant under S. 41.
The | earned Attorney-Ceneral, on behalf of the Revenue, sub-
mtted that S. 41 did not apply at all because in the facts
and circunstances of the case, the appellant did not receive
the income on behalf of the five sons but received it |ike
an executor. He said that an executor was not nentioned in
s. 41 and was assessable under ss. 3 & 4 of the Act. In the
alternative, he argued that the share of the sons were
i ndet erm nat e. As we areinclined to accept the first
subm ssion of the |earned Attorney-Ceneral, we need not
express any opi nion on the question whether
(1) (1961) 42 T.T. R 661.
655
the shares of the five sons were indeterm nate or not,
within the proviso to s.~ 4 1. Section 41 reads thus:
"41. Court of Wards, etc. (1) In the case of
incone, profits or gains chargeabl e under this
Act which t he Courts of War ds, t he
Adm ni strators-General, the Oficial Trustees
or any receiver or nmnager (including any
person ' whatever his designation who in fact
manages property - on behalf of anot her)
appoi nted by or under any order of a Court, or
any trustee or trustees appointed under a
trust declared by a duly executed instrunent
in witing whether testamentary of otherw se
(including the trustee or- trustees under any
Wake deed which is valid under the Missal man
Wakf Validating Act, 1913 (6 of 1913) are
entitled to receive on behalf of any person
the tax shall be levied upon and recoverable

from such Court of  \Wards, Admi ni strator-
CGeneral, Oficial Trustee, receiver or nmanager
or trustee, or trustees; in the |ike manner

and to the sane anount as it would be |eviable
upon and recoverable fromthe person on~ whose
behal f such incone, profits or gains -are
receivable, and all the provisions of this Act
shal | apply accordingly;
Provi ded that where any such incone, profits
or gains or any part thereof are not
specifically receivable on behal f of any one
person, or where the individual shares of the
persons on whose behal f they are receivable
are indetermnate or unknown, the tax shall be
levied and recoverable at the nmaximum rate
but, where such persons have no ot her personal
i ncome chargeabl e under this Act and none  of
them is an artificial judicial person, as if
such inconme, profits or gains or such part
thereof were the total incone of an asso-
ciation of persons :"
It is not disputed that before S. 41 can be applied, it nust
be found that the Administrator-General was entitled to
receive incone on behalf of a person or persons. It is
conmon ground that the adm nistration of the estate was not
conpleted within the accounting periods in question. So the
guestion boils down to this : Did the appellant receive the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

income on his behalf or on behalf of the five sons during
this period ?

It seens to us that during the administration of the estate,
the appellant did not receive the incone on behalf of the
five

656

sons. When he received the incone, he had a discretion to
use it either for paying |legacy A or legacy B or for neeting
the expenses. |If there was a saving in one year, next year

he could appropriate it for paying legacy Cor D or for
neeting the. expenses. Wat the five sons were entitled to
was the residue of the estate would be received by them
finally, not as their incone but as part of the residue.

In England, apart fromstatutory provisions, a residuary
beneficiary is not regarded as taxable on income of an
estate in the course of administration. A share of residue
does not belong to the beneficiary until it is ascertained
either ~in whole ox part by transfer or assent to himor by
appropriation (Weatcroft on Law of Incone Tax, Surtax and
Profits Tax, section 1-1104).

The decision-in R v. Income Tax Special Conmi ssioners(1)
(Ex parte, Dr. Barnardo’s Hones) supports the contention of

the Ilearned Attorney-General. The facts nmay be taken from
the headnote. "M’ Denzil Thonmson died on Novemnber 15,
1914, leaving the residue of his estate to Dr. Banmardo’'s
Hones National |ncorporated Association. The Testator’s

next-of-kin contested the will and the proceedings were
conprom sed by the Association making over to the next-of-
kin one-third of the residuary  estate. The " proceedi ngs
del ayed the division of the residuary estate, and the
i nvestnments constituting or representing the sane  renmai ned
under the control of the Executors until My 1916, ' between
whi ch date and Decenber 1916, two-thirds of the investments
were transferred to the association and one-third to the
Testator’s next - of - ki n. The ~income arising from the
i nvestments was received under deduction of Incone Tax and
the total anpbunt of tax deducted from such i ncone during the
period between the date of the Testator’'s death” and the
dates of transfer by the Executors ampunted to pound 498 Cs.
11d. The Association applied under Section 105 of the
I ncome Tax Act, 1842, to the Special Conmi ssioners of |ncome
Tax for repaynment of two-thirds of that sum viz., pound 332
Gs. 7d., as being Incone Tax on inconme payable to the
Association and applicable, and in fact applied, by it
solely for charitable purposes. The application being un-
successful, the Secretary of the Association applied for and
obtained a rule nisi calling upon the Special Conmissioner
of Income Tax to show cause why a wit of mandanmus should
not issue to themconmmanding themto allow exenption /from
I ncone

(1) 7 T.C. 646.

657

Tax on the income in question and to repay the sum of . pound
332 Cs. 7d.

The House of Lords held, inter alia, follow ng the decision

in Lord Sudelev v. Attorney-General (1), that "prior to the
ascertai nnent of the residue, the Association as residuary
| egatee had no interest in the Testator’s property, that the
taxed incone of the estate prior to such ascertai nment was
income of the Executors, and that it was not received by
them as trustees on behal f of the Association."”

In the Court of Appeal the Master of Rolls observed that the
incone that they were receiving in the neantime, was incone
which they were receiving not on behalf of the residuary
| egatee at all but on behalf of thenselves as executors for
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application in the admnistration of the estate.
Vi scount Finlay observed as foll ows
"It appears to ne that the present case is
really decided by the decision of this House
in Lord Sudelev’'s case(l). It was pointed out
in that case that the |legatee of a share in a
resi due has no interest in any of the property
of the testator until the residue has been
ascertained. His right is to have the estate
properly administered and applied for his
benefit when the adm nistration is conplete.
The incone fromwhich this Income Tax was
deducted was not the income of the charity.
It was the inconme of the executors. They
were, of  course, bound to apply it in due
course ~of adnministration, but they were not
trustees of any part of it for the charity.
There had been no creation of a trust in
favour of -the charity in respect of this
i ncome, it was never paid over to the charity
as inconme. Wat was ultimately paid over on
the close of the administration was the share
of the whol e estate, consisting of capital and
accumul ated i ncome, which fell to the charity.
The /executors, not the /charity, were the
recipients of this incone, and there is no
relation back in the case of the bequest of a
resi due. If no right of deduction at the
source had existed it is the executors and the
executors-only who coul d have been nade |iable
for the tax."
(1) [1897] A.C I1I.
658
Vi scount Cave put the point thus :
"When the personal estate of a testator has
been fully admnistered by his executors and
the net residue ascertained, the residuary
| egatee is entitled to have the residue as so
ascert ai ned, with any accr ued i'ncone,
transferred and paid to-him but wuntil that
time he has no property in any specific
investment formng part of the estate or in
the incone fromany such investnent, and both
corpus and incone are the property of -the
executors, and are applicable by them as a
m xed fund for the purposes of adm nistration
This was fully explained in Lord Sudeley v.
The Attorney-Ceneral [L.R [1897] A C. 11]."
Subsequent cases such as the Maria Cel este Samaritan Society
of the London Hospital v. The Comm ssioners of  Inland
Revenue(1l) and Corbett v. Conmi ssioners of Inland Revenue(2)
have taken the same view In the latter case, the decision
in Dr. Barnardo’s case was held to have |laid down "a genera
proposition applicable to all cases of residue which is
bei ng ascertai ned and whi ch cannot be ascertained until the
adm nistration is conplete.”
M. Sastri relied on In re Cunliffe-Onmen Muuntain v. Inland
Revenue Conmi ssioners(3), but, in our opinion, the Court of
Appeal has not taken any different view The Court of
Appeal was concerned with the interpretation of s. 27(1) of
the Finance Act, 1949, whereby |egacy duty was not payable
in certain events. It exanined the nature of the title of a
residuary |egatee and held that "the title of a residuary
legatee to a residuary estate remains the same both before
and after t he conpl eti on of t he admi ni stration
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notwithstanding that it is not until it is conplete that he
can say that any particular asset or any particular incone
is his, and not nerely part of the general estate of the
testator." It repelled the argument that pending fina
adm ni stration a residuary | egatee has only an expectancy in
the eye of law. But this conclusion does not lead to the
next step that an executor or admnistrator receives the
i ncomre on behal f of the residuary |egatee.

In V. M Raghavalu Nai du v. Conmi ssioner of Incone-tax and
Excess Profits Tax(4) the Madras Hi gh Court held that S. 41
of the Act had no application where the admnistration of
-the estate had not been conpleted by the executors.

(1) 11 T.C. 226. (2) 21 T.C. 449.
(3) [1953] 1 Ch. 545. (4) (1950) 18 I.T.R 787.
659

The Hi gh Court in this case had repelled the argument on
behal f of the Revenue that the Adm nistrator-General did not
conme within the purview of S. 41 of the Act on the ground
that "the Administrator-General when appointed by the Court
is expressly covered by the section and it cannot be said
that because he has the powers of an executor, he nust be
treated differently." 1n our opinion, the fact that the
Admi ni strator-General ~ is expressly nmentioned in S. 41 does
not conclude the matter. The section prescribes another
condition and that isthat the income nust be received by
hi m on behal f of a -person or persons. This condition nust
be fulfilled before s. 41 becones applicable.. The position
of an Admi ni strator-General appointed de bones nonis in no
way di fferent fromthat of an executor vis-a-vis the incone
he receives fromthe estate

Accordingly, we hold that s. 41 of the Act is not applicable
in the present case as the appellant received the incone on
his behalf and not on behalf of the five sons of the
deceased Raja. |In view of the above, the answers to the two
guestions set out in the beginning of the judgnment nust be
in the affirmative. The appeals are, therefore, dism ssed
with costs. One set of hearing fee.

Appeal s di sm ssed
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