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ACT:

Central Excise Rules, 1944-Rule 8(1)-Finance Act, 1960-
Excise duty on Aluminiumltem 27-Notification of Govt. of
India dated Ist March, 1960-Exenption for use of excise paid
al um ni um

HEADNOTE:

The appel | ant manufactures al umnium plates, | sheets,
circles, strips and foils which are theend products of its
conposite factory, but, as ‘intermediate products, it also
turns out ingots, bars, slabs, billets, pellets and the |ike
whi ch get consuned nostly in the process of manufacture of
pl ates, sheets, and other end products. Alumniumis first
converted into items |like ingots bars slabs, etc., but when
they are wused up for finished products like plates and
sheets, nearly half of the stuff is thrown back-into scrap
in which state it is renelted and starts its manufacturing
journey over again. Under the Finance Act for the year 1960,
Excise Duty was i nposed on the al um nium On t he
manuf acturing of the alumnium plates, sheets, circles,
strips and foils in any formor size, the duty |eviable was
rupees five hundred per netric tonne. A note appended to
Item 27 reads as under

"Under the Government of India, Mnistry of Finance,
(Departnent of Revenue) Notification No. 29/60 Centra
Exci ses, dated the Ist March 1960, the follow ng-al um ni um
manuf actures, namely plates, sheets, circles, strips and
foils in any form is used, are exenpt fromso much of the
duty leviable thereon as is in excess of Rs. 200.00 per
metric tonne."

The appel l ant nmanufactured certain plates, sheets etc.
by using partly duty paid alumniumand partly al um nium on
which no duty was paid. The authorities wunder the Act
di sal | owed exenption under note to Item 27 on the ground
that the pl ates, sheets, etc., were not nmanufactured
exclusively out of the duty paid alum nium

Al'l owi ng the appeal
N

HELD : (1) The whole schene of the exenption is that
where ingots, bars, blocks, slabs, billets, pellets etc.
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made out of alumnium scrap or scrap obtained from the
virgin nmetal on which excise duty was al ready paid, are used
for making finished items |ike sheets, reduction pro tanto
in the rate of duty leviable on the final product is to be
gi ven. [403B(C]

(2) The marginal mystique in interpretation has arisen

from msunderstandi ng t he spirit letters of the
notification. [405-D]
(3) W feel confident that the State will seriously

consider: (a) that good governnent involves not only
diligent collection of taxes, but also ready refunds of
excess levies; (b) that simplicity or easy conprehensibility
in drafting legislation, including rules and notifications
affecting the laity, is an art found absent, although not
difficult to acconplish, given a fresh approach to use of
statutory |language; and (c) that a fair construction-not
al ways one adverse to the assessee-is perm ssible and proper
on the ~part of ~government and, the taxing officers when
enforcing fiscal |egislation. [401DE]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 677 of
1968

Appeal by special |eave fromthe  judgnent and order
dated the 21st August, 1967 of the Govt. of India, Centra
Excise in No. 1036 of 1967.
401

A. K Sen, Anjana Sen and- Rameshwar ~Nath, for the

appel | ant.

G L. Sanghi and S. P. Nayar, for the respondents. The

Judgnent of the Court was delivered by

KRI SHNA | YER, J.-The fate of this appeal, by specia
| eave, turns on the construction of anotification issued by
the Government of India dated April 20, 1960 under r. 8(1)
of the Central Excise Rules, 1944 whereby a qualified
exenption was accorded to certain types of ~“alumnium
manufactures in the matter of excise duty. The ultimte
statutory revision to the Central CGovernnent having been
deci ded agai nst the appell ant conpany, it has challenged the
correctness of the view based on which the revision petition
was di smi ssed

The facts, fortunately, are few and beyond controversy
al though the length of the litigation has been considerable
and beyond necessity, this being the second tinme the
appel l ant has had to cone to this Court aggrieved by the
revisory authority is refusal to grant refund of  over |evied
excise duty, as clained by it. Had there been disputes’ on
facts, we would have hesitated to reassess the findings but
as the record stands, the sole question is- one of
construction.

If we may anticipate our ultimte conclusion even at
the opening stage, this appeal deserves to be allowed as a
matter of law, but what is nore significant for society are
three unhappy features which, we feel confident, the State
will seriously consider. They are: (a) that good gover nnent
involves not only diligent collection of taxes, but also
ready refunds of excess levies. (b) that sinplicity or easy
conprehensibility in drafting |egislation, including rules
and notifications affecting the laity, is an art found
absent, although not difficult to acconplish, given a fresh
approach to wuse of statutory |anguage; and (c) that a fair
construction not always one adverse to the assesses is
perm ssible and proper on the part of governnent and the
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taxing officers when enforcing fiscal |egislation

The appel | ant nmanufactures alumnium plates, sheets,
circles strips and foils which are the end products of its
conposite factory, but, as intermediate products, it also
turns out ingots, bars, slabs, billets, pellets and the |ike
which ,get consunmed nostly in the process of manufacture of
pl ates, sheets, and other end products and rarely by way of
sales of «clabs’as such. The raw material, i.e.? alumnium
is extracted by the conpany from bauxite from which ingots,
sl abs and the like are made which, in turned are rolled into
sheets, circles etc., for sale. It 1is one of the admtted
features of this manufacturing process that about 50% of the
i ngots? slabs and billets used for further manufacture of
pl ates, sheets <circles etc. becone scrap and are nelted, to
be put back along wth raw scrap for the purpose of
recycling. In short, alumniumis first converted into itens
l'i ke ingots, bars, slabs etc., but when they are used up for
finished products |ike plates and sheets, nearly half of the
stuff is ‘throwing back into scrap in which state it is
renelted ‘and starts its manufacturing journey over again

We have now indicated how there are really two stages
in the course of turn-out of the finished goods. Excise duty
cane to be inposed
402
fromMarch 1, 1960 on alum nium under 'the Finance Act for
that year (we are not concerned wththe sane duty on the

same commodity inposed in prior years). Itemno. 27 which
relates to al um nium reads
Descri ption of goods Rate of Duty
Al um ni.um
(a) In any crude formincluding Three hundred rupees
i ngot s, bars, bl ocks, sl abs, shots per metric tonne
& pellets
(b) Manufactures,the foll ow ng,
nanel y, pl at es, sheet s, circl es, Fi ve hundred rupees
strips,and foils in any form or per nmetric tonne
si ze
A note appended to the entry is of significance and
states:

"Under the Governnent of —India, Mnistry of
Fi nance (Departnent of Revenue) Notification No. 29/60
Central Exci ses, dated the 1st March 1960, the
following Alumnium rmanufactures, nanel y pl at es,
sheets, circles strips and foils in any formor size in
the manufacture of which duty paid alunmniumin any
formis wused, are exenmpt from so rmuch of the duty
| eviable thereon as is in excess of Rs. 200.00 per
nmetric tonne"
From March |, 1960 to April 24, 1960 this two-tier system of
levy at differential rates prevailed, it being not-worthy
that the manufacturer of plates, sheets, and other finished
products had to pay only at an overall rate of Rs. 500/- per
nmetric tonne. Mor eover, he was al so entitled to a
proportionate exenpting, in the event of using alum niumin
any form already dutied, 'fromso nmuch of the duty I|eviable
thereon as is in excess of Rs. 200.00 per netric tonne."
There was-avoi dable conplication experienced in the
enforcenent of the two-tier system of duty and on the
representation of the concerned conposite manufacturers, the
CGovernment of India switched over to a single point |levy at
the ultimate stage of the manufacture and in that behal f,
i ssued an exenption notification on the neaning of which the
parties have joined i ssue before us. This notification reads
t hus:
"The Central Government exenpts the follow ng
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al um nium nmanuf act ur es, nanel y, pl at es, sheet s,
circles, strips, ' and foils in any formor size, in

the manufacture of which alumniumin any crude form
i ncludi ng ingots, bars, blocks, slabs, billets, shots
and pellets made out of old alumniumscrap or scrap
obtained fromthe virgin netal on which the appropriate
excise duty has been paid from so much of the duty
| eviable thereon as is in excess of Rs. 200.00 per
metric tonne."

(Notification No. 66/ 60 dat ed 20- 4- 1960)
Notwi t hstanding the Il stilted style of the notification, it
is, to our mnd, clear that what the Central Governnent
i ntended and effected by this notification was to
403
fix the rate of levy at-Rs. 500/- for the fully manufactured
al um ni um products, thus making up for the levy at the rate
of Rs. 300/- at _an intermedi ate stage. But these conposite
mlls which made both hal f - manuf act ur ed and fully
manuf actured itens ~had to be granted an exenption in cases
where the hal f-manufactured itens went into further stages
of manufacture  after they  had suffered duty. The whole
schene of the exenption, as we see it, is that where ingots,
bars, blocks slabs billets, shots and pellets made out of
al um nium scrap or scrap obtained fromthe virgin metal on
whi ch excise duty has al ready been paid, are used for naking
finished itens |ike sheets, there should be a reduction pro
tanto in the rate of duty leviableon the final product.
Thereby the manufacturer would have paid Rs. 300/- for the
items at the internmediate stage of manufacture and if such
items were wused up in-the later stages of manufacturing
fini shed goods, he would get concession to that extent by
bei ng charged Rs. 200/- per netric tonne.

We have earlier pointed out that one of the features of
the manufacturing process is that when ingots, bars and the
like are used for manufacturing plates, sheets, circles
etc., nearly 50%of the former become scrap and have to be
nelted and recycl ed over again. Taking note of the fact that
this 50% deteriorates into scrap, although it has suffered
duty as ingot, bar or block, the exenption notification
i ncluded scrap netal which has suffered tax as qualifying
for the concessional rate of Rs. 200/- when it eventually
went into the nmanufacture of the final products viz.,
pl ates, sheets, <circles, etc. Once we understand this
comonsense view, which fits in with fairness and |aw as
expressed in the | anguage of the notification, the
resolution of the <conflicting contentions beconmes easy,
since, on the facts, there is no dispute.

W will now proceed to a statenent of ‘the relevant
circunst ances which invited the application of the exenption
notification. The official materials before us establish
beyond doubt-and so no serious difference between the
parties is discernible-that from March, 1, 1960 to April 24,
1960 al umi nium slabs which had suffered duty on ‘sem -
fini shed manufacture was 649.5620 MI. Fromthis quantity of
sl abs, sheets., strips and circles anobunting to 283.2925 M
were manufactured, of which 188.7336 M were cleared by
paynment of duty at the rate of Rs. 200/- per MI. 10490 Mr of
sheets and strips was eligible to be cleared free of duty
being for purposes of electrolysis which was duty-free. By
sinmple arithmetic worked out by the Collector of Centra
Exci se and forwarded to the Central Government (Annexure E)
the balance of stock of finished goods manufactured out of
duty paid slabs as on April 25, 1960 was 93.5099 MI. This
gquantity was actually cleared on paynent of duty at the rate
of 500/- per MI. But having been nade out of duty-paid slabs
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the exenption notification applied and only Rs. 200/- per M
was payabl e. Thus the excess collected i.e., Rs. 300/- per
MI was refundabl e. So obvious. And yet it took an appeal to
this Court (C. A No. 635 of 1964) and a direction for
reconsi deration before t he Central CGover nirent woul d
reluctantly consent to refund as per order db- 21-8-67.
There is no surviving dispute on this matter.
404

Shri A K. Sen, appearing for the appellant, contended
that much h nore by way of excess exaction had been made
whose return he clained in this appeal. He relied on the
figures furnished by the Collector of Central Excise in
Annexure to nmake good his case. For, according to that

report, 'duty-paid slabs issued for Rolling MII between
March, 1 1960 and April 24, 1960.... 649.5620 MI. Duty paid
slabs in stock as on April 25, 1960.... 12.9830 MI. Duty

paid slabs in form of scrap -and under processing 353.2865
MI.. This was natural ,~ as the manufacture of sheets, circles
etc., out of slabs involved degradati on of about 50% into
scrap which, of course, after sustaining slight |osses,
woul d go backinto the re-cycling process of manufacture.
"two inmportant points need nmention. The State has no case
(in the order wunder  attack) that any slabs which had
suffered duty had been sold as slabs. ’'the whole quantity
had gone into manufacture of sheets, circles and what not.
It is common case that fromApril 25, 1960 all the finished
goods cleared by Excise officials had been subjected to Rs.
500/ - per M of duty.

The above facts nake out, fool-proof fashion, that the
entire 649 odd Mr of slabs had been transfornmed into sheets
and the like. If the latter had been cl eared on paynent of
excise at Rs. 500 per Mr-and it is admtted to have been so
done-it follows that the | evy was excessive to the tonne of
Rs. 300,/- per MI as the Notification granting exenption on
April 20, 1960 had reduced the levy in such cases to Rs.

200/ - per Mr
This al nbst inescapabl e conclusion was sought to be
countered by Sri Sanghi in a strenuous but unsuccessfu

subm ssi on which had appealed to the Central Government in
its order d/- 21-8-67 ’'the reasoning, only to be stated to
be rejected, urged was that only if the sheets, circles etc.
had been nmanufactured wholly and solely —out of duty-paid
sl abs could the exenption be enjoyed. This condition of
eligibility for concessional rate of duty is beyond the
notification altogether and perhaps beyond reason. True, the
order of Covernment in revision, rejecting the refund claim
states this as the solitary ground. W quote the rel evant
portion: P
"As the wordings of the Notification would go to show,

the concessi onal rate of Rs. 200/- per M was

applicable only to those Al um ni um manufactures, which

were made out of duty paid alumniumin any crude form

this would evidently not cover alum ni um manuf act ures

made partly out of duty paid and partly out of non-duty

pai d crude."

(enphasi s, ours)

W wonder where the author of this order discovers in
statutory notification fromexenption altogether manufacture
partly out of duty paid crude’ if 99% of duty paid crude
were used for manufacture of sheets etc.,should the fina
product be exigible to tax at Rs.500 per MI? would it not
virtually mean that nerely because a wee bit of non-duty
paid 'crude’ were mxed the party is penalised by paynent at
Rs. 800/- per
405
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Ml ?  An odd and unreasonable result Shri Sanghi for The
respondent rightly asked whether a manufacturer who used 1%
duty paid and 99% non-duty paid slabs in producing sheets
can get away within fromliability for duty at the rate of

Rs. 500/- ? No, not at all. Such an assessee will get the
benefit of the concessional rate (shall we call it rebate?)
only to the extent of the 1%and will be subject to ful

paynment at Rs. 500/- for the rest. |If the mathenatical facts
are undi sputed, the factual <conclusion is irrefutable. O
course, had there been failure on the part of the assessee
to keep the statutory stock registers or other wse his
figures were suspicious the Collector of Excise could and
woul d, ordinarily wthout fear of judicial interference,

work out how much of’ the raw nmaterial had borne duty
already. Here the facts are free from dispute and the
respondent does not even hint at the possibility of a part
of the gross mass of 649.5620 MI which had been already
dutied at  the slab stage (sone  of which had been shed but
reverted to the scrap state in the inevitable process of
manuf act ure and had been thrown, as fresh raw material, into
the on-going cyclic novenent for- re-creation of fina

products) had been sold away at that internmediate level. On
that footing, the appellant was entitled to pro tanto
rem ssion as explained above. Both sides are at one that
after April 24, 1960 excise clearance of finished al um nium
products was granted to the appellant ~ on the single point
| evy system at Rs. 500/- per M.

The margi nal nystique in interpretation has arisen from
m s-r under st andi ng the spirit and letter of t he
notification where it reads “the virgin metal on which the
appropriate Excise Duty has been paid fromso nuch of the
duty leviable thereon as is in excess of Rs. 200.00 per
nmetric tonne. There is no need to go down to the order of
the Collector of Excise and exanmine his reasons because it
is somewhat obscure and sheds no nore light on the issue
bef ore us.

To return what has been taken wongly is as much a duty
and grace of governnent as to levy relentlessly and fully
what is due. Default in either not altogether unfamliar
brings down the confidence of ~the conmunity “in the
Admi ni stration. That a party should have been put to two
expensive and elongated litigations to recover a relatively
small’ sumis regrettable.

Assuming that the tax officers have an alibi of two
interpretations of the given notification, the question is
whet her plainer use of |language is an art beyond the
draftsman skills ? W think not. To |iquidate obscurity in
| egi sl ative | anguage, by abandoni ng obsol escent vocabul ary
and style of expression is an overdue neasure if we renenber
the Renton Commttee’s observations made for ~British
consuners but applies a fortiori to our Republic:

"There is hardly any part of our national |ife or
of our personal lives that is not affected by one
statute or another. The affairs of |ocal authorities,
nationalized industries, public corporations and
private comrerce are regulated by legislation. The life
of the ordinary citizen is affected by various
provi sions of the statute book fromcredle to grave."

406

The rule of lawis the cornerstone of denocracy and how can
there be Ara rule of law society if the nmenbers, the bulk
of whom are too poor to buy |legal services, cannot decode
t he | egislator’s law and therefore obey it ?
I nconmpr ehensi bl e | aw annoys the Adm nistration and estranges
the citizen at a tine when quick justice and less sterile
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litigation are the desiderata. The conmand of the | aw can
claimthe allegiance of the lay only by sinplicity in
| egislation. B

The appeal, for reasons assigned earlier. is allowed
with costs.

Appeal al | owed.

P. H. P.
407




