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Criminal Trial-Ofence under Prohibition Act-Blood taken
before start of investigation-Report of Chem cal Exam ner-
Procedure prescri bed not fol | owed- Admi ssibility of
report-Re-trial, when can be ordered-Bonbay Prohibition Act,
1949 (Bom 25 of 1949) ss. 66, 129A, 129B-Code of Crinina
Procedure, 1898 (Act 5 of 1898), ss. 428, 510.

HEADNOTE

On account of injuries received in a notor - accident the
appel l ant was taken to the hospital at 6 A M on April 3,
1961. As he was found snelling of alcohol, a specinen of
his bl ood was taken and collected in a phial. Subsequently,

when investigation started this phial was taken by the In-
vestigation Oficer on April 13 and sent to the Chenica
Examiner on April 18. On examination, it was found to have
a concentration of alcohol in excess of that mentioned in s.
66 (2) of Bonbay Prohibition Act. The trial Court convicted
the appellant relying upon the presunption arising on the
report -of the Chemical Examiner. On appeal, the Sessions
judge found that no evidence had been produced regarding the
safe custody of the phial fromApril 3 to April 18, 'regard-

ing its storage at a place where it was not liable to
deteriorate and regarding its delivery to the Chemnica
Exam ner, and ordered a retrial. This order was uphel d by

the H gh Court. The appellant contended (i) that the report
of the Chem cal Exami ner was not admissible in evidence at
the trial of the appellant for an offence under the Bonbay
Prohi bition Act as the blood had not been collected in the
manner prescribed by s. 129 A and (ii) that the order for
a fresh trial was illegal

Hel d, (per Sinha, C J., Gjendragadkar, \Wanchoo and Shah
ji.-, Das Gupta, J. contra) that the report of the Chenica
Exami ner was admissible in evidence. Section 129A was
intended primarily for conpelling a person to submt hinself
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for nedical exam nation and for collection of blood; this
power could be exercised only in the course of investigation
of an offence under the Act and only when a

927

Prohibition Oficer or a Police Oficer had reasonable
ground for believing that a person bad consumed |i quor. | f
t he exam nation of blood is made otherw se than in
accordance with s. 129 Athe result may still be proved by

virtue of subs. (8) to s. 129 A and there is nothing in s.
129A or s. 129B which precludes proof of that fact if it
tends to establish that the person had consuned illicit
liquor. By enacting ss. 129 A and 129B the | aw provi ded one
nmet hod of collection of ‘evidence in respect of an offence
under s. 66 (2) but it did not thereby exclude other
net hods. Bonbay Act No. 12 of 1959 which introduced ss. 129
A and 129 B and which had been reserved for t he
consi deration of the President-and had received his assent
prevailed, in the State of Bonmbay, over s. 510 of the Code
of Crimnal Procedure to the extent of inconsistency between
the two. ' Accordingly, the report of a Chem cal Examiner in
respect of blood collectedin the course of investigation of
an offence under the Act otherwise than in the nmanner set
out in s. 129A cannot be used in evidence, but a report in
respect of blood collected at a time when no investigation
was pending or at the instance of a Police Oficer or a
Prohibition Oficer, /is adnmissible under s. 510 of the Code.
Nazir Ahmad v. The King Enperor, (1936) L. R 63 |I.A 372,
Taylor v. Taylor, (1875) 1 Ch. D. 426, Deep Chand v. State
of Uttar Pradesh,  [1959] Supp. 2 S.C R 8 and CCh.
Ti karanji v. State of Utar Pradesh, [1956] S. C. R 393,
referred to

Held, further, that the order for retrial was bad and that
the Sessions judge should hinself take additional ' evidence
in respect of the safe custody etc. of the phial of blood.
An order for retrial of a crimnal case is made only in

exceptional cases as it "pose.-, the accused to  another
trial affording the prosecution an opportunity to rectify
infirmties disclosed at the earlier trial. An order for

retrial is not nade unless the appellate court is satisfied
that the trial court had no jurisdiction to try the case, or
that the trial was vitiated by serious illegalities  or
irregularities or on account of the m sconception of the
nature of the proceedings there has been no real trial or
that any of the parties had, for reasons over which'it had,
no control, been prevented from produci ng nmaterial evidence.
Since the Sessions judge was of the view that "additiona
evi dence was necessary" he shoul d have proceeded under s.428
(1) of the Code.

Ramanlal Rathi v. State, A I.R (1931) <Cal... /305,
referred to
928

Per Das CGupta, J.-The report of the Chemical Exam ner
in respect of blood taken not in accordance wth the
provisions of s. 129A was not admi ssible. In view of  sub-
s. (8) of s. 129A the fact that a person has consuned  an
i ntoxi cant may be proved by evidence other than that nmade
avail able wunder s. 129A; but for the deternmination of the
percent age of al cohol in the blood no other procedure except
that provided by s. 129 A was perm sible. Section 66 (2),
whi ch provided for the drawing of a presunption in favour of
the prosecution if the percentage of alcohol found in the
bl ood of an accused exceeded that mentioned in the section
was introduced in the Act by the very Anending Act which
introduced s. 129 A It was reasonable to infer that the
| egi slature intended the presunption under s. 66 (2) to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 27

drawmn only in cases where tile procedure prescribed by S
129A had been fol | owed.

Nazir Ahmad v. The King Emperor, (1936) L. R 63 1. A
372 relied on.

JUDGVENT:
CRIM NAL APPELLATE JURI SDI CTI ON: Cri mi nal Appeal No. 131 of
1962.

Appeal by special |leave fromthe judgnent and order
dated June 13, 1962, of the Bonmbay High Court in Crimnal
Revi si on Application No. 402 of 1962.

R K Garg, S. C Agarwala and M K. Ramanurthi, for the
appel | ant .
C. K Daphtary, Solicitor-General of India, NN S Bindra
and R H. Dhebar, for the respondent.

1963. February 11. The follow ng judgnents wer e
del i vered by
SHAH, . J.-On~ April 3, 1961 at about 2-30 A M, a notor
vehicle fell ~into a ditch by the side of a highway near

Edl abad, District Jalgaon, and all the occupants of the
vehicle were injured. One Mohnmad Yusuf who was in that
vehicle died of the injuries. The appellant was tried
before the judicial Mgistrate, First Cdass, Bhusawal,

929
for of fences of rash and negligent driving when he was under
the influence of [iquor and thereby causing the death of
Mohmad  Yusuf and injuries to four other occupants of the
not or vehicle and al so for of fences under the notor Vehicles
Act . The Trial Magistrate held that the evidence was not
sufficient to prove that the appellant was driving the notor
vehicle at the tinme of the nishap, and acquitted the
appel l ant of the offences under the Mtor Vehicles Act and
al so under the Indian Penal Code. But he held that the
evi dence established that the appellant had at the materia
time consuned illicit liquor and had thereby commtted an
of fence puni shabl e under s. 66 (b) of the Bonmbay Prohibition
Act. He accordingly convicted theappellant, and sentenced
himto suffer rigorous inprisonnent for three nonths and to
pay a fine of Rs. 500/- and in default of paynent of fine,
to suffer rigorous inprisonment for two nonths. On appea
to the Court of Session, the order of conviction was set
aside, and a retrial was directed, because in the view of
the Court there had not been a "fair and full" “trial. A
revision application filed against the order in the Hi gh
Court of Bombay was summarily dism ssed. The appellant has
appealed to this Court with special |eave against the order
of the Hi gh Court.

The case for the prosecution, in so far as it relates to
the charge for the of fence under the Bonbay Prohibition Act,
is briefly this: Early in the norning of April 3, 1961 as a
result of notor vehicle Tenp. No. .170 B. M B. falling in
a ditch near Edl abad several persons including the appellant
were injured. At about 6 a. m, the appellant reached the
Cvil Hospital, jalgaon. On Dr. Kulkarni, Resident Medica
Oficer of the Hospital inform ng himabout the death of
Mohmad  Yusuf, the appellant fainted and he was adnmitted as

an indoor patient in the Hospital. On examination, the
930
appel lant was found "snelling of al cohol”. Dr. Kul karni

thereupon directed one Dr. Rote to collect a specinen of
bl ood fromthe body of the appellant, and accordingly sone
venus bl ood was collected in a phial. The phial was closed
in the presence of Dr. Rote and sealed. But before
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treatnment could be given to the appellant, he was di scharged
from the Hospital at the request of sone persons who
acconpanied him The blood specinen renained in t he
Hospital. |Information about the mishap to the notor vehicle
was received by the police at Jalgaon at about 8 a. m, on
that day and a case was regi stered agai nst the appellant and
four other persons for certain offences under the |ndian
Penal Code and the Motor Vehicles Act, and on receiving
information that all the incunbents of the notor vehicle
were at the time of the mishap in a state of intoxication

al so under s. 66 (b) of the Bombay Prohibition Act XXV of
1949. The O ficer in charge of the investigation sent the
appellant to the Civil Hospital for nedical exam nation

The condition of the appellant was found by Dr. Kulkarni to
be normal. A specinenof the appellant’s blood was again
collected at about 11 a. m, and was sent to the Chenica

Anal yser, for exam nation and report. On April 12, 1961

the Sub-lnspector in charge of the investigation canme to
learn 'that a specinen of blood of the appellant had been
taken by the Hospital authorities early in the norning of
April 3,1961. On denand by the police officer the Medica

Oficer delivered the phial containing the blood specinen
together with a certificate fromDr. Rote that a blood
speci men of the appellant was collected by himat 6 a.m, on
April 3, 1961. The investigating officer affixed an
addi ti onal seal on the package and forwarded the sane with a

special nessenger. to the Chenical Exanminer - on April 18,
1961. On exam nation of the contents of the phial it was
found that there was concentration of alcohol to the extent
of 0.069 per
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cent wv ethyl alcohol. This concentration being in excess

of the concentration nentioned in s. 66 (2) of the ' Bonbay
Prohibition Act, a conmplaint for the “offence wunder the
Bonbay Prohibition Act was also 1odged agai nst t he
appel | ant .
At the trial, on behalf of the prosecution anpong ot hers were
examined Dr. Kulkarni, Dr. Rote and the investigating
of ficer. The report of the Chemical Examiner was also
tendered in evidence. But the special nmessenger who carried
the sanple was not exam ned; nor was any evidence given
about the place where and the condition in which the phia
contai ning the bl ood speci mren was kept in the Hospital. The
appellant in his statenent to the Court denied that
concentration of alcohol detected by the Chenical Exam ner
fromthe speci nen taken by Dr. Rote exceeded 0.069 per cent
wv. He adnmitted that on April 3, 1961 he was inthe G vi
Hospital in the early norning, that when he was told by Dr.
Kul karni about the death of Mhamad Yusuf he "suffered a
shock"”., that thereafter he went hone immediately, and
during that time his"nental condition was not good". He
further stated
"I fell unconscious. | was sem -conscious.
During that time ny relations and friends gave
nme certain liquid as a sort of nedicine. I
-felt Ilike that. Then | was carried to the
hospital in the same condition. As | regained
nmy consciousness | told doctor that | want to
| eave the hospital because ny friend was dead
in hospital and as | did not feel it proper to
live in hospital under such circunstances, so
I left the hospital. | do not know who gave
me nedicine when | fell down on the road,
after | had left the hospital. This was, when
| left the hospital for ny hone."
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The defence of the appellant therefore was that when he was
i nformed about the death of Mhanmad Yusuf
932
he fainted and sone nedicinal preparation was admi nistered
to himby his friends to revive himand thereafter he was
carried to the Civil Hospital. He has not admitted that any
specinmen of blood fromhis body was collected, but it
appears to be his defence that if excessive concentration of
al cohol was traced in the blood it was the result of sone
medi ci nal preparation admninistered to himby his friends.
Section 66(1) of the Bonmbay Prohibition Act, in so far
as it is material, provides :

"(1 Whoever in contravention of the
provi si ons of this Act, or any rul e,
regul ation, or order made, or of any |icence,
permt, pass or aut hori zati on i ssued,
t her eunder -

(a) X X X

(b) consumes, uses, possesses or transports

any intoxicant...............

shal I, on conviction, be punished -

"(i) for a first offence, wth inprisonnment

for a termwhich may extend to six months and

with fine which my extend to one thousand

rupees :"
"Intoxicant’ is defined in s. 2(22) as neaning "any |iquor
i ntoxicating drug, opiumor any other substance, which the
State Government ‘may, by notification in the Oficia
Gazette, declare to be an intoxicant; and by s. 2(24) |iquor
includes "(a) spirits, denatured spirits, w.ne, beer, toddy
and all liquids consisting of or containing alcohol ; and
(b) any other intoxicating substance which the State
Government may, by notification in the Oficial Gazette
declare to be liquor for the purposes of this Act." The
contravention referred to in s. 66(b) is the contravention
of acts prescribed by s.13. That section prohibits, / anpbngst
ot her acts,

933
consunption and wuse of liquor. The provisions of 's. 13
whi ch occur in Chap. 1Ill are subject to a general exception

contained in s. 11, which provides, in so far as it _is
materi al, that
"Notwi t hstanding anything contained in the
foll owi ng provisions of this Chapter, it shal
be lawful to inport, export, transport, nmanu-
facture, bottle, sell, buy, possess, ~use or
consume any intoxicant...... i n.the manner and
to the extent provided by the provisions of
this Act or any rules, regulations or ~orders
made or in accordance with the terns and
conditions of a licence, permt, pass or
aut hori zation granted thereunder."
The wvalidity of the provisions of the Act as originally
enacted was considered by the Court in The State of Bonbay
v. F. N Balsara (1), and it was held inter alia that cl
(b) of s. 13, in so far as it affected the consunption or
use of nedicinal and toilet preparations containing alcoho
was invalid. The Legislature of the Bonbay State thereafter
amended the Act by enacting s. 24A which provided a genera
exception in respect of toilet, medicinal and antiseptic
preparations and flavouring extract’, essence or syrup
As a consequence of the anmendnent nade by s. 24A t he
operation of the prohibition contained in s. 13 and t he
other sections was limted in tw respects : (1) by s. Il
where the contravention was in pursuance of and in the
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manner and to the extent provided by the provisions of the
Act or any rules or regulations or orders nmade or in
accordance with the terns and conditions of a |Ilicence,
permit, pass or authorisation granted; and (2) in respect of
preparations and materials exenpted under s. 24A When,
t her ef or e, a person was charged wth consum ng any
i ntoxicant in contravention of the provisions of the Act or
of the rules, regulations or orders nmade or of

(1)[1951] S.C.R 682.

934

any licence, pass, permt or authorisation under S.
66(i)(b), it had to be established that the contravention
was not protected either by s. 11 or s. 24A. It is clear
that direct evidence about the consunption of liquor in
contravention of the provisions of the Act, when such
consunpti on is prohi bi ted,  would not ordinarily be
fort hcom ng. Mere evidence that the person charged wth

consum ng or using an-intoxi cant was in a state of intoxica-
tion would not be sufficient to bring home the charge under
s. 66(1)(b). That is illustrated by the decision of this
Court in- Behram Khurshed Pesi kaka v. The State of Bonbay
(1). It was held inthat case that the effect of the
declaration in The state of Bombay v. F. N. Balsara (2),
that cl. (b) of s. 13 of the Bonbay Prohibition Act is void
under Art. 13(1) of the Constitution in so far as it effects
the consunmption or S use of liquid nedicinal or toilet
preparations containing alcohol is to render a part of s.
13(b) of the Bonbay Prohibition Act inoperative and ineffec-
tual and thus unenforceable, andthat the bare circunstance
that a citizen accused of an offence under s. 66(b) of the
Bonbay Prohibition Act is snelling of alcohol is conpatible
with his innocence as well as his gquilt: “the 'snmell of
alcohol my be due to the fact that the accused had
contravened the enforceable part of s. 13(b) of the Bonbay
Prohibition Act, or it may well be due to the fact that he
had taken alcohol which fell under the wunenforceable and
i noperative part of the section. (The onus therefore lies on
the prosecution to prove that the alcohol of which he was
found snelling came under the category of prohibited al coho
and therefore within the enforceable part of s. 13(b).

The Legi slature of the State of Bonmbay being faced wth
this interpretation inmposing a serious burden which the
prosecution had to wundertake in trials for offences of
consunption or use of liquor contrary to the provisions  of
the Act, for due
(1) [1955] 1 S.C R 613,

(2) [1951] S.C.R 682.

935

enforcenent of the law and to prevent evasion, enacted

certain additional provisions by Bonbay Act 12 of 1959, By

that Act, s. 66 was renunbered s. 66(1) and sub-s. (2) was

added thereto in the following form
"Subj ect to the provisions of sub-section (3),
where in any trial of an offence under clause
(b) of sub-section (1) for the consunption  of
an intoxicant, it is alleged that the accused
person consuned liquor, and it is provided
that the concentration of alcohol in the blood
of the accused person is not less than 0.05
per cent, weight in volume then the burden of

provi ng that the |I|iquor consuned was a
nmedi ci nal or toilet preparation, or an
antiseptic preparation or solution, or a
flavouring extract, essence or syrup

contai ning alcohol, the consunption of which
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is not in contravention of the Act or any
rul es, regul ati ons or orders nade thereunder
shal | be upon the accused person and the Court
shall in the absence of such proof presune the
contrary."

By sub-s. (3) the provisions of sub-s. (2) are not to
apply to consunption of liquor by indoor patients during the
period they are being treated in a" hospital, conval escent
hone, nursinog horme, or duspensary, naintained or supported
by CGovernnent or a local authority, or by charity, or by
such other persons in such other institutions, or in such
circunstances as may be prescribed. The result of this
amendment was to nmke,  except in the cases expressly
provided in cl. (3) concentration of alcohol in excess of
0.05 per «cent, weight in volune in blood presunptive
evi dence of’ consunption of liquor in contravention of the
provisions of the Act and the burden of proving that the
i quor consurmed was a nedicinal or toilet preparation or an
antiseptic preparation or solution, or a
936
flavouring extract, essence or syrup, lay upon the person
charged with the offence:

The case of the prosecution in this case rested primarily
upon the report of the Chem cal Exam ner certifying that
al cohol concentrationin the bl ood of the appellant which
was extracted at 6 a. . m on April 3, 1961, was in excess of
the percentage prescribed by s. 66 (2). The prosecution
had, therefore, to establish that the speci nen exam ned by
the Chemical Exam ner was the specinmen of blood collected
from the body of the appellant and that the specinen
di scl osed concentration of —alcohol in excess  of t he
permssible limts. It is sonmewhat unfortunate ‘that the
trial Magistrate did not appreciate that the only inmportant
pi ece of evidence on which the prosecution case against the
appel l ant rested was contai ned in the report of the Chemica
Exam ner . There is no dispute that the appellant went to
the Civil Hospital early in the nmorning of April 3, 1961
He has admitted that fact in his statenment before the Court.
Dr. Kul karni has deposed that on being told about the death
of Mhamad Yusuf the appellant fainted and was admitted to
the Hospital, and that he found that the appellant was
snelling of alcohol. Dr. Kul karni has —stated that  no
treatnent was given to the appellant and there “is no
suggestion by the appellant that he was given any treatnent
in the Hospital. Dr. Rote was asked by ©Dr. Kulkarni to
col l ect a specinen of blood fromthe body of the appellant,
and a bl ood speci nen was accordi ngly taken and the phial was
sealed in his presence by a | aboratory servant. Dr. Rote
stated in cross-examination that no nethyl spirit’ was
applied before extracting blood. The certificate of Dr.
Rote dated April 13, 1961, that he had collected blood from
the body of tile appellant on the norning of April 3, | 1961
and that the bottle containing the blood was sealed in his
presence corroborates the statenent.
937

But there is no evidence on the record about the person
in whose custody this phial remained till it was handed over
to the Sub-Inspector of police on April 13, 1961, when
demanded. There is al so no evidence about the precautions
taken to ensure against tanmpering with the contents of the
phial when it was in the Cvil Hospital and later in the
custody of the police between April 13, 1961, and April 18,
1961. Even t he special messenger with whomthe phial was
sent to the Chemical Exani ner was not examined : and Ext. 43
whi ch was the acknow edgrment signed by sorme per son
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purporting to belong to the establishment of the Chenica
Exam ner does not bear the official designation of that
person, The report of the Chemi cal Examiner nentions that a
seal ed phial was received fromthe police officer by letter
No. /010 of 1961 dated April 18, 1961, but there is no
evi dence that the seat was the one which was affixed by Dr.
Rote on the phial. These undoubtedly were defects in the
prosecution evidence which appear to have occurred on
account of insufficient appredation of the character of the
burden which the prosecution undertakes in proving a case of
an of fence tinder s. 66 (1) (b) relying upon t he
presunption tinder s. 66 (2).

It was assuned by the Trial Magistrate that the phia
containing blood collected by Dr. Rote was kept in a safe
place and could not be tanpered with that it was kept in
such a place that it was not liable to deteriorate, that
thereafter this phial also remained with the police at a
pl ace where it could not be tanpered with, and that the
phial 'sealed by Dr. Rote was delivered by the specia
nessenger to the establishnent of the Chem cal Exam ner and
that the sanme phial was exam ned by the Chem cal Exam ner
and that between April 3, 1961, and April 19, '1961, when
the contents of the phial were Subjected to chemca
exam nation, they had not
938
deteri orat ed. Both ~the Prosecutor and counsel for the
appel l ant appear ' to have contributed to  the somewhat
slipshod trial of the case. Dr. Kulkarni and Dr. Rote were
exam ned as wi tnesses for the prosecution, but no
exam nation or cross-exam nation of either was directed in
respect of these inportant natters, and even to the
i nvestigating officer, no questions -seeking to elicit
informati on on these matters were asked. The report of the
chemical exam nation of the bl ood specimen collected at 11
a. m on April 3, 1961, was also not tendered in evidence by
the prosecution though the sane was demanded.

The Sessi ons judge pointed out sone of t hese
infirmties. He arrived at the conclusion that as the
exam nation of the blood specinen taken at 6 a. m on’/ Apri
3, 1961, was not obtained in the course of investigation at
t he direction of the investigating officer, who had
reasonable grounds for believing that the —appellant  had
consumed an intoxicant, the "presunption under s.  129B"
could not conme to the aid of the prosecution. The |earned
judge observed-and it was conceded at the Bar ~before him

-that the prosecution could still establish that t he
appel | ant had consunmed |iquor otherw se than by a
certificate obtained in respect of exam nation of the bl ood
concentration procured ill the manner provided under  cls.

(1) and (2) of s. 129A, but as the trial WMagistrate had
relied nerely upon the presunption under s. 66 (2)-and had
not anal ysed the evidence in that |ight, nor had he directed
his attention to the question whether the other evidence on
the record, a part fromthe presunption, established such
case, the order of the conviction could not be sustained.
observing that there had not been a "fair and full trial" in
respect of the offence under the Bonbay Prohibition Act, the
Sessions judge set aside the order of the trial Magistrate
and directed that the case be sent back to the Mgistrate
and be retried in the

939
light of the observations nmade by himin the course of the
j udgrent .

An order for retrial of a criminal case is made in
exceptional cases, and not unless the appellate Court is
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satisfied that the Court trying the proceeding had no
jurisdiction to try it or that the trial was vitiated by
serious illegalities or irregularities or on account of
m sconception of the nature of the proceedings and on that
account in substance there had been no real trial or that
the Prosecutor or an accused was, for reasons over which he
had no control, prevented from | eading or tendering evidence
material to the charge, and in the interests of justice the
appel l ate Court deens it appropriate, having regard to the
ci rcunst ances of the case, that the accused should be put on
his trial again. An order of re-trial wipes out from the
record the wearlier proceeding, and exposes the person
accused to another trial which affords the prosecutor an
opportunity to rectify the infirmties disclosed in the
earlier trial, and will not ordinarily be countenanced when
it is made nmerely to enabl e the prosecutor to |l ead evidence
which he could but has not cared to | ead either on account
of insufficient appreciation of the nature of the case or
for other reasons. “Harries, C-J.,in Ramanlal Rathi v.
The State (1), observed
“I'f at the end of a crinminal prosecution the
evi dence 1l eaves the Court in doubt as to the
guilt of the accused the latter is entitled to
a. verdict of not guilty.  Aretrial my be
ordered ~when the original trial has not been
satisfactory for particular reasons, for
exanpl e, if evidence had been wongly rejected
whi ch 'shoul d have been-adnmitted, or adnitted
when it should have been rejected, or the
Court had refused to hear certain witness who
shoul d have been heard. But retrial cannot be
ordered on the ground that, the prosecution
di d not
(1) AI.R (1951) Cal. 305.
940
produce the proper evidence and did not know
how to prove their case."
In the present case, undoubtedly the trial before the
Magi strate suffered from irregularities which we have

already set out. The evidence, such as was led, was
deficient in inportant respects; but that could not be a
sufficient ground for directing a retrial. —|If the Sessions

judge thought that in the interests of justice and for a
just and proper decision of the case it was necessary that
addi ti onal evidence should be brought on the  record he
should have, instead of directing a retrial —and reopening
the entire proceedings resorted to the procedure ~prescribed
by s. 428 (i) or the Code of Crimnal Procedure. There is
no doubt that if the ends of justice require, the appellate
Court shoul d exercise its power under the said section

The observations nade by the Sessions judge do  clearly
suggest that in this case he was of the view that
"additional evidence was necessary,". The examination or
both Dr. Rote and Dr. Kul karni was perfunctory. What steps
were taken by Dr. Rote after he collected the bl ood specinmen
and seal ed the phial, to whomhe entrusted the phial, where
it was stored and what steps were taken for preventing
interference, deterioration or tanpering with the sane, are
matters which were never investigated. Nei t her t he
prosecutor nor counsel for the defence asked any Question in
that behal f, and even the trial Magistrate did not take any
steps to obtain infornmation in that behalf. The nethod of
storage of the phial when it was in the custody of the
police officers and its dealing therewith when it was in the
cust ody of the special messenger have been left in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 27

obscurity. But the evidence does disclose that the phia
wasseal ed in the presence of Dr. Rote, and the report ofthe
Chem cal Exami ner al so disclosed that he had opened a phia
which was sealed and that the sea) was intact, wth the
devi ce "Medi co-Lega

941

Bonbay". Evi dence regarding the dealing Wth the phia
since it was scaled and it was subnmitted for exam nation of
the Chem cal Exami ner may appear to be formal; but it has
still to beled in a crinnal case to discharge the burden
whi ch | ap upon the prosecution. Such evidence would appear
to be "necessary” with in the meaning of s. 428 (1) of the
Code of Crimnal Procedure, and may, having regard to the
circunstances, be permtted to be led in appeal. The
attention of the Magistrate does not appear to have been
directed to the question whether the time which elapsed
bet ween the coll ection of blood and its exam nation had any
material ‘bearing on-the result of the exam nation. The
Court would normally require sonme evidence that the
concentration of~ alcohol is not due to deterioration or
delay in the exam nation of the contents of the phial or to
exposure to weather ~conditions, before raising the
presunption under s. 66 (2). An opportunity to lead this
evi dence may be given under s. 428, not with a viewto fill
up lacunae in the 'evidence but to regularise the trial of
the accused and to ensure that the case is established
agai nst hi m beyond reasonabl e doubt, nore so when for the
purpose of’ convicting the accused reliance is sought -to be
pl aced wupon a presunption arising fromthe report of a
Chemi cal Exam ner, who is not exam ned before the Court, and
whi ch substantially raises a presunption of guilt. In this
connection, the «circunstance that the regularity of the
process for- extraction of blood and the subsequent . dealing
of the blood phial was not challenged by the appellant in
the trial court is material.

But counsel for the appellant contends that the report of
the Chem cal Exam ner on which al one substantially the case
of the prosecution rests is inadnissible in evidence: He
submits that in order to raise a presunption under s. 66( 2)
of the Act, in a trial of a person charged with comritting
an

942

offence under s. 66 (1) (b), it nust be proved that
concentration of alcohol in the blood of the accused person
is not less than 0.05 per cent weight in volunme, and that
can only be proved by the report of the Chenical Examni ner or
the Medical Oficer in the manner provided by s 129B in
respect of exam nation of bl ood col l ected in the
circunst ances and under conditions prescribed by s. 129 A
Counsel says that the Legislature having enacted a  specia
provision relating to the procedure by which evidence about
concentration of alcohol in blood is to be collected,
exam ned and placed before the Court, no other nmethod of
establ i shing concentration of al coholic content in the blood
of a person charged with an offence under s. 66 (1) (b) is
perm ssible, and that even though a concession was nmade
before the Court of Session by counsel appearing for the
appel l ant, evidence aliunde the report under s. 129B was
i nadm ssible. Starting on this hypothesis, counsel submits
that the report of the Chem cal Exam ner in respect of bl ood
collected not in the manner and in the conditions set out in
s. 129 A cls. (1) and (2), cannot be used as evidence for
rai sing a presunption agai nst the appellant, and beyond the
bare circunstance that Dr. Kulkarni noticed that t he
appel lant was "smelling of liquor at 6 a. m on April 3,
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1961, there is no evidence on which the appellant could be
convi ct ed.

it is necessary in considering the validity of this argunent
to exanine the scheme of ss. 66 (2), 129A and 129 B, which
were added by Act. 12 of 1959. 1In a trial of an accused
person for an offence of consumi ng |liquor under s. 66 (1)
(b) of the Act, s. 66(2) makes proof of concentration of

alcohol in the blood of the accused in excess of the
prescri bed quantity presunptive evidence that he has
consunmed, in contravention of the provisions of the Act or
the rules, regulations or orders made thereunder, |iquor

943

which is not excepted fromthe prohibitions in Ch. [I1l, and
the burden |lies wupon the accused to prove that |iquor
consumed by him was a nedicinal, toilet or antiseptic
preparation or a solution or flavouring extract, essence or
syrup containi ng alcohol. Subsection (2) of s. 66 provides

for raising a presunption upon proof of concentration of
al cohol in blood: it does not prescribe the manner or nethod
of proving concentration of al cohol in blood of the person
charged with the of fence under- s. 66 (1) (b) exceeding the
per cent age mentioned in sub-s. (2).
The material part of s. 129A is :
"(1) Wiere-in the investigation of any offence
under this Act, any Prohibition Officer duly
enpowered in this behalf by t he State
CGover nirent or any Police Oficer, has
reasonabl e ground for believing that a person
has consuned an intoxicant and that for the
pur pose. of establishing that he has consuned
an intoxicant or for the procuring of evidence
thereof it is necessary that his body be nedi-
cal ly exanined, or that his blood be collected
for being tested for _determ ningthe
per cent age of al cohol t herein, such
Prohibition Oficer ~or Police Oficer my
produce such person before a regi stered
nedi cal practitioner (authorised by general or
special order by the State Governnment in this
behal ) for the purpose of
nmedi ca
exam nati on or collection —of blood, and
request such registered nmedical practitioner
or furnish a certificate on his findi ng
whet her such per son has consumned any
intoxi cant and to forward the blood collected
by himfor test to the Chemi cal Exanminer or
Assi stant Chem cal Exam ner to Governnent, or
to such other Oficer as the State  Covernment
may appoi nting this behalf.
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(2) The registered nedical’ practitioner
bef ore whom such person has been produced
shall exam ne such person and collect -and

forward in the manner prescribed the bl ood  of
such person, and furnish to the officer by
whom such person has been produced, a
certificate in the prescribed form containing
the result of his examination. The Chenica
Exam ner or Assistant Chemical Examiner to
Government, or other O ficer appointed under
sub-section (1) shall certify the result of
the test of the blood forwarded to him
stating therein the prescribed form the
per cent age of al cohol, and such ot her

such
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particulars as may be necessary or rel evant.

(3) If any person offers resistance to his
production before a regi stered nmedi ca
practitioner under sub-section (1) or on

hi s producti on before such practitioner to the
exam nation of his body or to the collection
of his blood, it shall be lawful to use al
neans reasonably necessary to secure t he
production of such person or the exam nation
of his body or the collection of bl ood
necessary for the test.
(4) X X X X
"(5) Resistance to production bef ore a
regi stered nmedi cal practitioner as aforesaid,
or to the exanination of the body under this
section, or - to the collection of blood as
af oresaid, shall be deened to be an offence
under section 186 of the Indian Penal Code.
(6) x X X
(7) x X X
(8) Nothing in this section shall preclude
the fact that the person accused of an offence
945
has consuned in intoxicant frombeing proved
otherwise than in accordance with the provi-
sions of this section."”
The section is intended primarily to provide for conpelling
a person reasonably believed by an O ficer investigating an
of fence under the Act or by a Prohibition Oficer duly
enpowered, to have consuned liquor, to submt hinself to

nmedi cal exam nation, and collection of bl ood. Before a
person can be conpelled to subnmit hinself to examnation
two conditions have to be fulfilled. |t nmust be in° the

course of investigation of an of fence under the Act; and
that a Prohibition Oficer duly enmpowered in that behalf by
the State CGovernnent, or Police Oficer has reasonable
ground for believing that a person has consuned |iquor, and
that for the purpose of establishing that such a person has
consunmed an intoxicant, or for procuring evidence thereof,
it is necessary that his body be nedically exanm ned or his
bl ood be collected. It is only when these conditions exist
that a person can be sent or produced before a registered
nmedi cal practitioner for purposes of nedical exam nation or
col l ection of bl ood. By sub-s. (5), resi stance to
production before a registered nedical practitioner or to
the exam nation of his body or collection of bloodis mnade
unl awf ul . By sub-s. (2), t he regi stered nmedi ca
practitioner is obliged to examine the person produced
before him and to collect and forward in the ~manner
prescri bed the blood of such person and to furnish to the
Oficer a certificate in the prescribed formcontaining the
result of his exam nation. But sub-s. (8) expressly
provides that proof of the fact that a person has consuned
an intoxicant may be secured in a manner otherw se than  as
provided in s. 129 A Therefore, production for exam nation
of a person before a registered nmedical practitioner during
the course of investigation by a conpetent officer who has
reason. able ground for believing that the person has

946

consumed an intoxicant and for establishing that fact
exam nation is necessary, is not the only nethod by which

consunpti on of an i ntoxi cant may be proved. An
investigating officer or a Prohibition officer enpowered by
the State CGovernnent must, ,if he desires to have a person

exam ned, or his blood taken, in the course of investigation
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for an of fence under the Bonbay Prohibition Act, take steps
which are prescribed in s. 129-A and the certificate of the
regi stered nedical practitioner and the report of the
Chem cal Exanminer made on the result of the test of the
bl ood forwarded to himare by s. 129 B made admissible as
evi dence in any proceedi ng under the Act, w thout exani ning
either the registered nedical practitioner or the Chenica
Exam ner . But if exam nation of a person or collection of
bl ood fromthe body of a person is nade otherwise than in
the conditions set out ins. 129-A the result of the exa-
m nation or of the blood may, if it is relevant to a charge
for an offence under the Act, be proved by virtue of cl
(8), and there is nothing ins. 129 Aor s. 129-B which
precludes proof of that fact if it tends to establish that
the person whose blood was taken or was exam ned had
consuned illicit |iquor.

Nazir Ahmed v. The King’ Enperor (1), on which strong
reliance was pl aced by counsel for the appellant in support
of his plea that s 129 A (1) & (2) and s. 129 B prescribe

the only nethod of proving concentration of alcohol in
bl ood; is of little assistance in this case. In that case
the judicial Committee held that ss. 164 and 364 of the Code
of Crimnal Procedure prescribed the node in whi ch

confessions are to be recorded by Magistrates when nmde
during investigation and a confession before a Magistrate
not recorded in the nmanner provided was inadnmissible. 1In so
holding the judicial Committee relied upon-the rule that
where power is given'to, do a certain'thing in-a certain way
the thing nust be done in that way to the exclusion of al
ot her

(1) (1936) L.R 63, I.A 372.
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nmet hods of performance or not at all, and that the rule was
applicable to a Magistrate who was a ,judicial | officer
acting under s. 164 of the Code of Crimnal Procedure. It

was therefore held that ss. 164 and 364 of the Code of
Crimnal Procedure conferred powers on Magistrates and
delimted them and these powers could not be enlarged in
disregard of the provisions of 's. 164. The judicia
Commi ttee observed
"*As a matter of good sense, the position of
accused persons and the position of the nmagis-
tracy are both to be considered. An _exami -
nati on of The Code shows how carefully -and
precisely defined is the procedure regulating
what nmay be asked of, or done in the matter of
exam nati on of, accused persons, and as to how
the results are to be recorded and what use is
to be made of such records. Nor is /this
surprising in a jurisdiction where it is not
perm ssible for an accused person. -to give
evi dence on oath. So with regard to the
magi stracy; it is for obvious reasons npst
desirable that magi strates and judges should
be in the position of witnesses in so far as
it can be avoided. Sonetines it cannot be
avoi ded, as under s. 533; but where matter can
be made of record and therefore admissible as
such there are the strongest reasons of policy
for supposing that the Legislature designed
that it should be, made available in that form
and no other. In their Lordships view, it
woul d be particularly unfortunate i f
magi strates were asked at all generally to act
rather as police-officers than as judicia
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persons; to be by reason of their position
freed from the disability that attaches to
police-officers under s. 162 of the Code; and

to be at the sane tine freed
hst andi ng
their position as magistrates, fromany obli-
gation to make records under s. 164. In the
948

result they would i ndeed be regulated to the
position of ordinary citizens as witness, and
then would be required to depose to matters
transacted by themin their official capacity
unr egul at ed by any statutory rul es of

procedure or conduct what ever. Thei r
Lordshi ps~ are, however, clearly, of opinion
that this unfortunate position cannot in

future arise because, in their opinion, the
effect of the statute is clearly to prescribe
the node in which confessions are to be dealt
with by magistrates when nade during an
investigation, and to render inadnissible any
attenpt to deal with them in the nethod
proposed in the present case."
The rule in Taylor v. Taylor (1), on which the Judicia
Conmittee relied /'has, in our judgrment, no Application to
this case. Section 66 (2), as we have already observed,
does not prescribe any particular nmethod of proof of
concentration of alcohol in the blood of a person charged
with consunption or use of an intoxicant. Section 129 A is
enacted primarily wth the object of providing when the
conditions prescribed are fulfilled, that a person shal
submit hinself. to be produced before a registered  nedica
practitioner for exam nation and for collection of " blood.
Undoubtedly’ s. 129 A (1) confers power upon a Police or a
Prohibition Oficer in the conditions set out to compel a

person suspected by himof having consumed’ illicit-liquor.,
to -be produced for exam nation and for collection of blood
before a registered nedical practitioner. But proof of

concentration of alcohol nay be obtained in the nmanner
described in s. 129A(1) & (2), or - otherwise; that is
expressly provided by s. (8) of s. 129A. The power of a
Police Oficer to secure exam nation of a person suspected
of having consuned an intoxicant in the course of
i nvestigation for an offence under the Act is undoubtedly
restricted by s. 129A. But in the present-case the Police
O ficer investigating the

(1) [21875] 1 Ch. D. 426.
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of fence had not produced the accused before  a nedica

officer : it was in the course of his exanmination that Dr.
Kul karni, before any investigation was comrenced, ~-cane to
suspect that the appellant had consunmed I|iquor, ‘and he

directed that specimen of blood of the appellant be
collected. This step may have been taken for deciding upon

the line of treatnent, but certainly not for «collecting
evidence to be used against the appellant in any possible
trial for a charge of an offence of consunmng |iquor
contrary to the provisions of the Act. If unlawful consunp-

tion of an intoxicant by a person accused, nay be proved
otherwise than by a report obtained in the conditions
nmentioned in s. 129A(1) & (2), there would be no reason to
suppose that other evidence about excessive concentration of
al cohol probative of consunpti on is i nadm ssi bl e.
Admi ssibility of evidence about concentration of alcohol in
bl ood does not depend upon the exercise of any power of the

not wit
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police or- Prohibition Oficer. Considerations which were
pr esent in Nazir Ahmad’'s case (1), regardi ng t he
i nappropri ateness of Magistrates being placed in the sane
position as ordinary citizens and being required to
transgress statutory provisions relating to the nethod of
recordi ng confessions also do not arise in the present case.
Section 129B reads as foll ows
""Any docunent purporting to be-
(a) a certificate under the hand of a
regi stered nmedi cal practitioner, or t he
Chemi cal Exam ner or Assi st ant Chemi ca
Exam ner to CGovernnent, under section 129A or
of an officer appointed under sub-section (1)
of that section, or
(b) a report under the hand of any
regi stered medi cal practitioner in any
hospital or dispensary maintained by the State
Government or a
(1) (1936) L.R63 1.A 372.
950
I'ocal authority, ~or —-any other regi stered
medi cal practitioner authorised by the State
CGovernnment in this behalf, in respect of any
person exam ned by him or upon any matter or
thing duly submtted to himfor exam nation or
anal ysi’s and report,
may be used as evidence of the facts stated in
such ' certificate, or -as the case may be,
report, in any proceedi ngs under this Act; but
the court -may if it thinks fit, and shall, on
the application of the prosecution or the
accused person, sumopn and exam ne ‘any such
person as to the subject mtter of hi s
certificate or as the case may be, report."
Section 129B, cl. (a) makes a certificate by a registered
medi cal practitioner or the Chem cal Exam ner adm ssible as
evi dence of the facts stated therein. Cause (b) of s.129B
makes anot her class of docunents adm ssible as evidence of
facts therein. These are reports of certain classes of
regi stered nedical practitioners in  respect of  persons
exam ned by them or upon any matter or-thing duly  subnitted
for exam nation or analysis and report. Therefore cl. ~(a)
of s. 129B makes the certificate under s. 129A adnissible:
cl. (b) nmakes reports of registered nmedical practioners - in
respect of persons, matters or things subnmtted to them
admi ssi bl e. Section 129B is an enactnent dealing with a
special node of proof of facts stated in the «certificates
and reports mentioned therein : it has no other effect or
operation. The Sessions judge in nore places than One’ has
in the course of his judgnent referred to "the presunption
under s. 126B". The section however deals with “proof of
facts, and not presunptions : it enacts a rule O evidence
simlar to s. 510 of the Code of Crimnal Procedure.
Wthout proof of the facts stated, the contents of the
certificate or report may by s. 129B be proved by tendering

the docunent. |If the docunent is tendered, it is adm ssible
as evi dence of the
951

contents thereof. The certificate or the report proved in
the mariner provided by s. 129B rai ses no presunption about
consunption of liquor in contravention O the provisions of
the Act: it is proof by evidence of concentration of alcoho
in excess of the prescribed percentage whether it is the
manner provided by «c¢l. (a) or cl. (b) of s. 129B, or
otherwi se, that gives rise to a presunption under s. 66(2).
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Section 129A contenplates two classes of certificates-
certificate of the result of the exam nation by a registered
nmedi cal practitioner whether the person sent to him has
consunmed any intoxicant and the certificate of the Chenica
Exam ner of the examination of blood collected by a
regi stered nmedi cal practitioner and sent to him for
exam nati on. These are nmade adm ssible by virtue of cl. (a)
of s. 129B. Clause (b) of s. 129B deals with t he
adm ssibility of reports in respect of examnation of
persons or of matters or things submitted to the registered
nmedi cal practitioners for exam nation or analysis and
report. These are undoubtedly di fferent from the
certificates of exam nations nmade under s. 129A. The report
of a registered nedical practitioner under cl. (b) of s.
129B may be wupon a ,"matter or thing" and so may be in
respect of blood specinmen submitted to him

On an analysis of ss. 129A . and 129B, it is clear that
the Legislature has  provided in the first instance for
conpel li ng persons suspected of consuming intoxicants to be
produced ~and to submit thenselves for exanmination and
extraction of bl ood which, under the'law as it stood, could
not be secured, but thereby the [aw did not provide for only
one nethod of proving that a person had consumed illicit
l[iquor within the neaning of s. 66 (2). " The Legislature has
made the certificate of the exam nation under s. 129A, sub-
ss. (1) and (2) admissible without fornal proof, but by sub-
s. (8) of s. 129A
952
the adoption of any other nethod of collection of evidence
for proving that a person accused has consumed an i ntoxi cant
is not precluded and a report of any registered nedica
practitioner which tends to establish that fact in  respect
of matters specified incl. (b) of s. 129B is also nmade
admi ssible. On that view of ss. 129A and 129B, there is no
warrant for assuming that it was intended thereby to exclude
in trials for offences under s. 66(1) (b) of the Act the
operation of s. 510 of the Code of Crimnal Procedure. The
Code nmakes a docunment purporting to be a report under the
hand of a Chenical Exami ner and certain other documents upon
any matter or thing duly subnmitted to himfor exan nation or
analysis and report admissible in any-enquiry, trial _or
ot her proceedi ng under the Code. The terns of s. 510 of the
Code of Crimnal Procedure are general; but on that _account
it cannot justifiably be assunmed that by enacting ss. 129A
and 129B, the Legislature intended that the certificate of a
conpetent officer in respect of matters not governed thereby
shal | become inadnissible. It is open to the prosecution to
rely in corroboration of a charge of consunption of illicit
liquor upon a certificate under cl. (a) of s. 129B if it is
obtained in the manner prescribed by s. 129A, and also to
rely upon the report of a registered nmedical practitioner in
respect of any person exam ned by him or upon any matter or
thing duly submitted to himfor exam nation or analysis and
report. It is also open to the prosecution to rely upon-the
report of the Chemical Examiner in cases not covered by  s.
129A as provided wunder s. 510 of the Code of Crinina
Procedure.

It was urged that by the enactnent of s. 129A and s.
129B of the Act, s. 510 of the Code stood repealed in its
application to offences wunder s. 66 (1) of the Bonbay
Prohi bition Act, and reliance in this behalf was placed upon
Art. 254 (2) of the Constitution. It is true that power to
| egislate on matters

953
relating to Crimnal Procedure and evidence falls within the
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Third List of the Seventh Schedule to the Constitution and
t he Union Parlianent and the State Legislature have
concurrent authority in respect of these natters. The
expression "’criminal procedure" in the |legislative entry
i ncludes investigation of offences, and ss. 129A and 129B
must be regarded as enacted in exercise of the power
conferred by Entries 2 and 12 in the Third List. The Code
of Crimnal Procedure was a law in force. i mediately before
the commencenent of the Constitution, and by virtue of Art.
254 (2) legislation by a State Legislature with respect to
any of the matters enunmerated in the Third List repugnant to
an earlier |aw made by Parlianent or an existing law wth
respect to that matter if it has been reserved for the
consi deration of the President and has received his assent
prevails in the State. Bonbay Act No. 12 of 1959 was
reserved for the consideration of the President and had
received his assent: ss. 129A and 129B will prevail in the
State of Bombay to the extent of inconsistency wth the
Code,, 'but no nore. That they so prevail only to the extent
of the repugnancy alone and no noreis clear fromthe words
of Art. 254 : Deep Chand v. The, State of Uttar Pradesh (1)
and Ch. Tikaranji v. The State Uttar Pradesh (2). It s,
difficult to regard s. 129B of the Act as so repugnhant to s.
510 of the Code as to nake the latter. provision wholly
i napplicable to trials for offences 'under the Bonbay
Prohi bition Act. Section 510 is a general provision dealing
with proof of reports of the Chenical Examiner in respect of
matters or things duly submitted to himfor examnation or
analysis and report. Section 129B deals wth a specia
class of reports and certificates. 1In the investigation of
an -offence under the Bombay Prohibition Act, exam nation of
a person suspected by a Police Oficer —or Prohibition
O ficer of having consumed an intoxicant., or of his blood
may be carried out only in the manner prescribed by s.129A
(1) [19591 Supp. 2 S.C.R 8.

(2) [1956] S.C.R 393.
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and the evidence to prove the facts disclosed thereby will
be the certificate or the exam nation viva voce of the
regi stered Medical Practitioner, or the Chemical Exam ner
for examnation in the course of an investigation of _an
of fence under the Act of the person so suspected or of ~his
blood has by the clearest inplication of the law to be
carried out in the nanner laid down or not at all. Report
of the Chemical Exanminer in respect of blood collected in
the course of investigation of an offence under the Bonbay
Prohi bition Act, otherw se than in the manner set out in s.
129A cannot therefore be used as evidence in the case. To
that extent S. 510 of the Code is superseded by s. ~ 129B
But the report, of the Chem cal Examiner relating to the
exam nati on of blood of an accused person collected at a
time when no investigation was pending, or at the instance
not of a Police Oficer or a Prohibition Oficer remins
adm ssi bl e under s. 510 of the Code.

It was urged before the Court of Session that the report
of the Chemical Exam ner was subnmitted by that officer not
to the Court or to the nedical officer but to the police
officer and it was by virtue of s. 162 of the Code of
Crimnal Procedure inadm ssible, except to the ext ent
permtted within the strict limts prescribed by that
section, But s. 510 nmakes provision with regard - to proof
of docunents by production thereof, and the application of
s. 162 (1) is expressly made subject to what is provided in
the Code of Criminal Procedure. Exclusion from evidence of
any part of a statement made to a police officer or a record
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from being used for any purpose at any enquiry or trial in
respect of an offence under investigation at the tine when
such statement was nmade is "save as hereinafter provided"
The word "hereinafter"” is, in our judgnent not restricted in
its operation to s. 162 alone but applies to the body of the
Code; to hold otherwise would be to introduce a patent
i nconsi stency between s. 207 A and s. 162 of the Code,

955
for by the forner section in comm ttal pr oceedi ng,
statements recorded under s. 162 are to be regarded as
evi dence. The contention raised that the report nade to the
police officer by the Chem cal Exam ner was inadm ssible in
evi dence was rightly rejected.

Finally, it was urged that the blood specinmen was not
submitted in the nanner prescribed by rules framed under the
Bonbay Prohibition Act, -and therefore it <could not be
regarded as, "duly submitted." The Government of -Bonbay
has, by notification dated April 1, 1959, framed rul es under
cl. (w) of s. 143 of the Bonmbay Prohibition Act, called the
Bonbay " Prohibition (Medical Exami nation and Blood Test)
Rul es. Rul e 3 deals withthe examination of a person by a
regi stered nedical practitioner before whomhe is produced
under sub-s. (1) of s 129A° Rule 4 provides for the nanner
of collection and forwarding of blood specimen and r. 5
deals with certificates of tests of "sanple blood". Al
these rul es deal with medi cal exami nati on of a person who is
produced before a registered nmedi cal practitioner under sub-
s. (1) of s. 129A. . To an exanminationto whichs. 129A does
not apply, the rules would have no application. « The | aw not
havi ng prescribed a particul ar nmethod of submtting speci men
of blood collected froman accused person when blood has
been collected before any investigation has started, it is
unnecessary to consider the argunment whether the expression
"duly submitted" wused ins. 510 of the  Code of Crinmina
Procedure neans nerely in the manner prescribed by rules
in that behalf or as pointed out by the |earned Sessions
j udge, submtted after taking adequate precautions for
ensuring its safety and for securing agai nst tanpering. In
the present case, the blood specinen was collected by Dr.
Rote and thereafter it was handed over to the police officer
on demand by himand ultimately submtted to the Chem ca

Exam ner for his exam nation, it would .. in our judgnent,
be regarded as "duly submtted."
956

We are unable to accept the contention of counsel for the
appel l ant that the appellant should, on the view taken by
the Sessions judge. be acquitted, but for reasons already
stated, we are also unable to agree with the learned judge
that the appellant should be retried before the trial Court.

We accordingly set aside the order passed by the /'Tria
Magi strate and direct that the Sessions judge do “hear the
appeal and dispose of it according to |law, after giving an
opportunity to the prosecution to |lead evidence on the
matters which are indicated in the course of this judgment,
the additional evidence may be taken by the Sessions |udge
hi nsel f or may be ordered to be recorded in the Trial Court.
The accused shall be exanmined under s. 342 of the case of
Crimnal Procedure and be given an opportunity to |ead

evidence in rebuttal, if he so desires. The Sessions judge
may require the presence of the Chemcal Examner for
exam nation before him or before the Magistrate, if he

thinks that examination viva voce of the Chem cal Exani ner
is necessary to do conplete justice in the case.

Subj ect to the above nodification, the appeal is
di smi ssed.
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DAS GUPTA, J.-1 think this appeal should be all owed. The
appel l ant was convicted under s. 66 (1) (b) of the Bonbay
Prohibition Act, 1949 on the charge of having consumed an
i ntoxi cant agai nst the provisions of the Prohibition Act and
was sentenced to pay a fine of Rs. 500/- or in default to
suffer rigorious inprisonnent for two nonths.

On appeal, the Sessions judge, jalgaon, being of opinion
that the evidence already on the record was not sufficient
to establish the guilt of the accused, set aside the
conviction and sentence passed agai nst him He, however,
ordered the <case to be sent back to the Ilearned judicia
Magi strate, Bhusawal, for
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re-trial so that the prosecution night have an opportunity
of adduci ng evidence to connect the report of the chenica
exam nati on which was produced at the trial with the blood
of the accused person which was taken at 6 a. m on April 3,
1961, «a few hours after the alleged consunption of the
i nt oxi cant'. It is obvious that the only purpose that such
addi ti onal ~evidence was expected to serve was that the
prosecution would get the benefit of s. 66 (2) of the Bonbay
Prohi bition Act. The Revision petition filed by the accused
against this order was rejected by the H gh Court of Bomnbay.
Against that order of rejection, this appeal has been
preferred after obtaining special |eave framthis Court.

The nmain contention urged in support of the appeal is
that as the blood that was taken at 6-a. m was not taken in
accordance with ‘the provisions of s. 129 A of t he
Prohi bition Act, no evidence as regards the contents of that
bl ood -As adm ssible inlaw for the purpose of s. 66 (2) of
the Prohibition Act. It is necessary to consider this
contention carefully as it is not -disputed that t he
prosecution nmust fail unless it can get the benefit of s. 66
(2) of the Prohibition Act.

To understand, the nature of the right conferred on the
prosecution by s. 66 (2) it will be helpful to maintain
briefly a few other sections of the Act. Section 13 of the
Act prohibits anmobng other things the consunption of an
intoxicant. Section 2 (22) defines intoxicant to nmean "any
liquor, intoxicating drug, opiumor any other substance.
which the State Government may by notification in the
of ficial gazette declare to be an intoxicant.™ ",Liquor” is
defined ins. 2 (24) to include (a) spirits of W ne
(denatured spirits), wne, beer, toddy and all- liquids
consisting of -or containing al cohol; and. (b)  any - other
i ntoxicating substance which the State Governnent ~ may by
notification in the official gazette, declare to
958
be liquor for the purpose of this Act. It is inmportant to
nention also s. 24 A of the Act, the relevant portion of
whi ch for our present purpose runs thus :-

"Nothing in this Chapter shall be deened to

apply to:

(1) Any toil et preparation cont ai ni_ng
al cohol which is unfit for us as intoxicant
l'iquor;

(2) Any nedicinal preparation cont ai ni ng
al cohol which is wunfit for wuse as an

i ntoxicating |iquor;

(3) Any antiseptic preparation or solution

containing alcohol which is unfit for use as

i ntoxicating |iquor;

(4) Any flavouring extract, essence or syrup

contai ning alcohol which is unfit for use as
i ntoxicating Iiquor."
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As section 13 is in Chapter Ill the positioninlaw is
that the prohibition in s. 13 against consunption of |iquor
does not apply to any of the substances nentioned in s. 24-
A. It is necessary to nmention also that it has been held by
this Court in State of Bonbay (now Gujarat) v. Narandas
Mangi | al Aggarual (1), that the burden of proving that the
substances in respect of which the prohibitionins. 13 or
any other section of the Chapter is alleged by t he
prosecution to have been contravened, does not fall wthin
any of the four classes nentioned in s. 24-A, is on the
prosecuti on.

It is clear therefore that a prosecution for an offence
under s. 66(1) (b) cannot succeed by the nmere proof of the
fact that the accused consuned liquor. It is also to be
proved that the Iiquor does not fal
(1) [1962] Supp. 1 S.C. R 15.
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within any of the substances nmentioned in s. 24(A). In
other 'words, ~ before a person can be convicted under s.
66(1)(b) “of the Prohibition Act for consunption of an

i ntoxi cant the prosecutionhas to prove two things. It has
first to prove that the accused consuned an intoxicant, and
secondly, it has to prove that intoxicant was not either a

toilet preparation or a medicinal preparation or an anti-
septic preparation or solution containing alcohol or a
flavouring extract, / essence or syrup -containing alcohol
which while containing al cohol was not unfit for use ,as
intoxicating liquor. Section 66(2) of the Act comes to the
aid of the prosecution in proving both these things by
providing that if after alleging that the accused consuned
liquor the prosecution proves that "'the concentration of
al cohol in the blood of the accused person is not less than
0.05 per cent weight in volune " then the burden of
di sproving the ingredients of the offence as nmentioned above
will be shifted to the accused. ~The result of this is ' that
where the prosecution proves such concentration of  al coho
in the blood of the accused person the accuse will be liable
to conviction wuntil and unless the accused proves either
that he did not consune any intoxicant or that the substance
he consumed was a nedicinal or toilet preparation or any
antiseptic preparation or solution containing al cohol or any
flavouring extract, essence or syrup containing alcohol
"which is unfit for use as intoxicating liquor."

If there had been no special provision in the Act as to
how this concentration of alcohol in the blood of the
accused person could be proved by the prosecution, it would
undoubt edly be open to the prosecution, to obtainthe blood
of the accused person in any -nmanner not prohibited by  |aw,
have it exam ned by an expert and produce the evidence of
the expert before the Court-either by exam ning the expert
hinself or if the |aw permits by producing his
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report even without such exam nation. A special provision
has however been made by the | egislature as regards the node
in which the prosecution can bring before the Court the
evidence as regards the concentration of alcohol in the
bl ood of the accused person. This provision appears in s.
129A of the Act. That section runs thus :-

Section 129A
(1) VWher e in the investigation of any
of fence under this Act, any Prohi bition
Oficer duly, enpowered in this behalf by the
State Governnment or any Police Oficer, has
reason. able ground for believing that a
person has consuned an intoxi cant and that for
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the purpose of establishing that he has
consuned an intoxicant or for the procuring of
evi dence thereof it is necessary that his body
be nmedically examned, or that his blood be
collected for being tested for determ ning the
per cent age of al cohol t herei n, such
Prohibition Oficer or Police Oficer my
pr oduce such person before a regi stered
nedi cal practitioner (authorised by general or
special order by the State Government in this
behalf ) for the purpose of such nedica
exam nati on or collection of blood, and
request such registered nmedical practitioner
to furnish a certificate on his findi ng
whet her such per son has consumned any
i ntoxi cant and to forward the blood collected
by himfor test to the Chemical Exanminer or
Assi st ant Chem cal Exam ner to Governnent, or
to such other officer, as the State CGovernment
may appoint in-this behalf.
(2) The regi stered medi cal practitioner be.
fore whomsuch person has been produced shal
exam ne-such _person and collect and forward in
the manner prescribed, the blood of such
person, ~and furnish to the officer by whom
such person
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and collect and forward in t he manner
prescri bed, the blood of such person, and
furnish to the officer by whomsuch person has
been produced, a certificate in the prescribed
formcontaining the result of his exam nation
The Chenical Exanminer or Assistant Chem ca
Exami ner, to Governnent,  or other | officer
appoi nted under sub-section (1) shall certify
the result of the test of the blood forwarded
to him stating therein, in the prescribed

form the percentage of alcohol, “and such
other particulars as nmay be necessary or
rel evant.

(3) If any person offers resistance to his

producti on before a regi stered nedical practi-
tioner under sub-section (1) or on hi-s
producti on before such nedical practitioner to
t he examnation of his body or to t he
col l ection of his blood, it shall be lawful to
use all means reasonably necessary to secure
the production of such person or the
exam nation of his body or the collection of
bl ood necessary for the test.

(4) If the person produced is a femal e, such
exam nation shall be carried out by, and the
bl ood shall be <collected by or under the

supervision of a female registered nedical
practitioner authorised by general or specia
order, by the State Government in this behalf,
and any exam nation of the body, or collection
of bl ood, of such female shall be carried out
or made with strict regard to decency.

(5) Resi st ance to production bef ore a
regi stered nedical practitioner as aforesaid
or to the exami nation of the body under this
section, or to the collection of blood as
aforesaid, shall be deemed to be an offence
under section 186 of the Indian Penal Code.
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(6) Any expenditure incurred for the purpose
of enforcing the provision of this section
i ncluding any fees payable to a
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regi stered medi cal practitioner or the officer
appoi nted under sub-section (1), be defrayed
out of the noney provided by the State
Legi sl ature.

(7) If any Prohibition Oficer or Police
O ficer vexatiously and unreasonably proceeds
under sub-section (1), he shal I, on

conviction, be punished with fine which may
extend to five hundred rupees.

(8) Nothing. in this section shall preclude
the fact that the person accused of an offence

has consumed-an i ntoxi cant from bei ng proved
ot herwi se than in accordance with the provi si ons

of "this section".

On' behal f© of the appellant, it is contended that no
evidence " as regards the concentration of alcohol in the
bl ood can be given by the prosecution unless the blood has
been collected and forwarded and thereafter examined in
accordance wth the procedure laid down in s. 129 A In ny
opi nion, this contention should succeed.

It has to be noticed, in the first place, that the very
detail ed provisions nade in this section s. = 129 A-were made
by the same amendi ng Act which created this special right in
favour of the prosecution by enacting s. 66 (2). It does
not, in my opinion. stand to reason to say that. even when
maki ng such detail ed procedure the |egislature contenplated
that those in charge of the prosecution m-ght choose not to
foll ow the procedure at all

It has to be noticed that the production of an accused
person before a nedical officer is provided for in the first
sub-section for tw different purposes. One is for the
exam nati on of his body for _procuring evi dence of
consunpti on of an intoxicant
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by him and the other is the collection of his blood for
being tested for determning the percentage of ~alcoho
t herein. When the accused has been produced the nedica
practitioner wll exam ne the accused and hinself give a
certificate whether the person has consuned an i ntoxicant-.
He will also take the person’s blood if so requested but ~ he
is given no authority to exam ne the blood hinself. The
definite provision as regards the exanmination of the blood
is that after the bl ood has been collected by the registered
nmedi cal practitioner he will forward the same either to the
Chem cal Examiner or the Assistant Chemical Examiner to
CGovernment or any other officer as the State Governnent may
appoi nt . It is the duty of the officer be he the  Chem ca
Exami ner or the Assistant Chenical Examiner or any | other
of ficer appointed for the purpose to whomthe bl ood has been
forwarded, to test the blood and to give a certificate
stating the percentage of alcohol in the blood and such
ot her particulars as may be necessary or rel evant.
Provision is also made in the third sub-section for "use of
all neans" that may be necessary to secure the production of
such person or the exam nation of his body or the collection

of his blood, if he offers resistance. The fourth sub-
section nakes special provision as regards how the nedical
exam nation shall be carried out and the blood shall be
collected where the person is a fenale. The fifth sub-

section provides that resistance to production before a
nmedi cal practitioner or to the exam nation of the body or to
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the collection of blood shall be deened to be an offence.
The sixth sub-section provides as to how the expenditure
shall be net. The seventh sub-section nmakes the Prohibition
Oficer or Police Oficer liable to penalty if he has
proceeded vexatiously and unreasonably wunder sub-section

(1). The eighth sub-section whichis the last in the
section and deserves special consideration wil | be
separately dealt with.
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One of the well-recognised principles of interpretation
of statutes is that when a law creates a newright and at
the sanme time prescribes a node in which that right may be
exercised, it will, in the absence of anything indicating a
contrary intention, be ordinarily reasonable to hold that
the right cannot be exercised in any other node. In the
present case, far fromthere being any indication to the
contrary, all the indications are, in nmay opinion, in
favour ~of the view that the prescribed node in s. 129A was
i ntended by the legislature to be the only node in which the
right given to the prosecution by s. 66 (2) can be
exer ci sed. What was the reason behind the |legislature’'s
intention to prescribe such adetailed procedure in s. 129A
for the ascertai nment of the al coholic content of the bl ood
of a person accused of an offence in connection wth the
consunption of an intoxicant ? Wy didit make such a
careful demarcation of functions between the registered
nedi cal practitioner before whoma person is first produced
by entrusting to himonly the duty of “examni ning the body of
the person and if so requested of collecting his blood -"for
being tested for determ ning the percentage of alcohol ",
and the Chem cal Exam ner or the Assistant Chemical Exam ner
or any other officer appointed by the State ~Governnment in
this behalf by entrusting to themonly the duty of | testing
the bl ood? It appears reasonable to think that the rea
reason behi nd all this ‘detailed provision was t he
| egislature’s anxiety to ensure that the very special right
created by s. 66 (2) in favour of the prosecution /for the
proof of alcoholic content of the blood shifting the onus on
the accused shoul d not be availed of in a manner that m ght
| eave | oopholes for either errors or unfair practices. This
notive is also clear fromthe provision made in the seventh
sub-section that " if any Prohibition Officer or Police
O ficer, vexatiously and unreasonably proceeds under sub-

section (1), he shall, on conviction, be punished with fine
whi ch may extend to five hundred
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rupees.” Al these steps taken by the Ilegislature for

prescribing a special procedure would be set at naught if it
was |eft open to the Prohibition Oficer or Police Oficer
to arrange for the taking of blood and testing thereof in
any other nanner. Thus, to say that it is open to the
Prohibition Oficer or the Police Oficer to have the ' bl ood
taken and al so tested by the registered nedi cal practitioner
hinsel f for using his finding as evidence to prove al coholic
concentration in the blood for the purpose of s. 66 (2)
would be to fly in the face of the clear indication in S
129A that it is not for the registered nedical practitioner
bef ore whom a person is produced to test the blood, that it
is for himonly to collect the blood and then forward it to
the Chemi cal Exam ner or the Assistant Chem cal Exam ner or
such other officer as the State. Governnent may appoint in
this behalf to test the blood for the alcoholic content. To
say that the legislature did not intend the procedure as
prescribed ins. 129A to be the only procedure for the
ascertai nment of alcoholic content in a person’s blood for
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the purpose of getting the benefit of s. 66 (2) of the Act
is really to hold that even though the Ilegislature did
definitely say that the registered nedical practitioner
should only collect the blood and forward it to the other
functionary nanmed in the section whose duty would be to test
it, the legislature was quite content that this direction
need not be conplied with. Wth great respect for the
| earned brethren who take the contrary view, | am of
opinion, that it 1is wholly arbitrary to attribute to a
legislature an intention that it did not nean what it said.
Even if there had been any scope for doubt on the question
whet her the legislature intended to prescribe the procedure
to be the only procedure avail able to enable the prosecution
to get the aid of S. 66 (2), that doubt is, in my opinion
conpletely set at rest by the 8th sub-section of s. 129A
Thi s
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sub-section, as already set out, says that "nothing in this
section shall preclude the fact that the person accused of
an offence  has consuned an-intoxicant from being proved
otherwise than in accordance with the provisions of this

section.” It is inmportant to note at once that t he
| egi slature did not in this sub-section say "that nothing in
this section shall” preclude the fact  of the alcoholic

content of the blood of the person from being proved
otherwise than in accordance with the provisions of this
section," This omission cannot but be held to be deliberate.

The operative portion of the section deals, as has already
been pointed out earlier’ with two distinct nmatters-one as
regards the nedical exam nation-of a persons body for the
purpose of establishing that he has consumed an intoxicant
and the other as regards the testing of his blood for
determ ning the percentage of al cohol therein. As regards
the first of these purposes the 8th sub-section nakes a
clear provision that the section shall not have the effect
of excluding any other node of proof In other words, the
fact that a person has consuned an intoxicant nmay be proved
by evidence other than what is nade available under the
provisions of this section. As regards the other purpose,
viz., the determnation of the percentage of alcohol in the
bl ood no such saving clause is enacted. In ny opinion, this
is an emnent case for the application of ~the principle
expressi o unius exclusio alterius and that the expression of
the legislature’s intention that the provisions of the

section shall not preclude the fact of consunption —of an
i nt oxi cant being proved by other nopdes justifies a
conclusion that the legislature’ s intention was that the
section shall preclude the fact that the person had a

particular percentage of alcohol in his blood from  being
proved otherw se than in accordance with the provisions of
the section.
967

It appears clear to me, on a consideration of s. 66 (2)
together with s. 129A that having conferred on the
prosecution the benefit ins. 66 (2) that if the alcoholic
percentage of an accused person’s blood is proved to be not
| ess than 0.05 the accused would be presuned to be guilty of
an of fence under s. 66 (1) unless he proves to the contrary,
the legislature-- at the same time intended that this fact
can be proved only by evidence obtained in the nanner
provided by the sanme anending Act in the new section 129A
It is for this reason that while leaving it open to the
prosecution to prove the consunption of an intoxicant by an
accused person "otherwise than in accordance wth the
provisions of (s. 129A)" it did not leave it open to the
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prosecution to prove the fact of percentage of alcohol in
the blood also "otherwise than in accordance wth the
provi sions of this section."

In coming to this conclusion | have not overlooked the
fact that s. 129B in providing for certain reports and
certificates being used as evidence even wthout the
exam nati on of the person who prepared the report or gave
the certificate, has nentioned incl. (b) a report by a
regi stered nedical practitioner "upon any matter or thing
duly subnitted to himfor exanmination or analysis and
report"”, outside s. 129A. It was pointed out that this very
fact shows that the |egislature contenplated the exam nation
by a registered nedical practitioner of "any nmatter or
thing", even apart froms. 129A. The argunent is that this
can only refer to the exanination of blood for ascertaining
its alcoholic content. | amwunable to agree that the only
"matter" or "’thing" that can be submitted to a registered
nmedi cal practitioner for exam nation or analysis nust be the
bl ood 'of ‘an accused person and the exani nation can only be
for ascertaining the al coholic percentage.

It ~is worth noticing that nothing is said in this
cl ause as to how the ,’ subm ssion" of the "thing"
968
has to be proved. One can understand the subm ssion of
things |ike, say, some vomt by an accused person being
seized by an investigating officer and subnmitting it to a
regi stered’ nedical practitioner for exam nation or analysis
and hinself coming to prove the fact of such submni ssion
Where, however, as suggested, the blood of a person is being

submtted to a registered nmedical practitioner it wll be
unreasonable to think that anybody except -a qualified
nedi cal practitioner could have collected the bl ood. There
is no provision in this clause that hi's report in the matter
will be available as evidence of the fact stated therein

O the construction suggested by the respondent that "thing"
in cl. (b) of s. 129B can only nean bl ood of the  accused

person, we shall have the curious position that while the
regi stered nmedi cal practitioner who exani ned the bl'ood need
not cone into the witness box to prove that fact and the
result of his exanination, the other —nedical practitioner
who actually collected the blood will have to come into the
wi tness box to prove that fact and his certificate or report
will not be evidence of facts stated therein. I  can
see...... no conpelling reason for accepting a construction
which will have such curious consequences.

A question sonewhat simlar to the one now before us fel
to be decided by the Privy Council in Nazir Ahmad v. The
King Enperor (1). That question arose in connection wth
the procedure laid down in the Code of Criminal. Procedure
for the record of confessions by magi strates. Wile s, 164
of the Code | ays down a detail ed procedure for recording by
magi strates of any confession made in the course of an
i nvestigation of a case or at any tine afterwards before the
commencenment of the enquiry or trial, s. 364 |ays down the
procedure that should be followed by a nagistrate or by -any
court other than a High Court established by a Royal Charter

(1) (1936) L.R 63 I.A 372.
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when any accused is exam ned. The appellant, (Nazir Ahmad
was convicted mainly, if not entirely, on the strength of a
confession said to have been nade by himto a nagistrate of
whi ch evidence was given by the nagistrate but which was not
recorded by the magistrate in the nanner required by s. 164
and s. 364 of the Code. The High Court held that this
evidence was adm ssible. 1In support of that view it was
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urged before the Privy Council that the evidence was
adm ssi bl e just because it has nothing to do with s. 164 or
with any record and that by virtue of ss. 17, 21 and 24 of
the Evidence Act the statenment was admi ssible just as much
as it would be if deposed by a person other than a
magi strate. This argunment was repelled by the Privy Counci
in these words : -
"On the matter of construction ss. 164 and 364
nust be | ooked at and construed together, and
it would be an unnatural construction to hold
that any other procedure was permtted than
that which is laid dowmm with such mnute
particularity in the sections thenselves."
Later on their Lordships proceeded thus : -
"It is also to be observed that, if the
construction contended for by the Crown be
correct, _all the precautions and safeguards
| aid down by ss. 164 and 364 woul d be of such
trifling value as to be alnobst idle. Any
magi strate of ~any rank could depose to a
confession _made by an-accused so long as it
was not induced by a threat or promse,
wi t hout “affirmatively satisfying hinself that
it was made voluntarily and w thout show ng or
reading to the accused any version of what he
was supposed to have said, or asking for the
confession to be vouched by any nmagistrate.
The range of mmgisterial confessions would be
SO enl.ar ged by~ this process t hat t he
provi sions of s. 164 woul d al npost
970
inevitably be widely disregarded in the sane
manner as they were disregarded in tile
present case."
It appears to nme that these considerations which weighed
with the Privy Council in rejecting the argunment that
evi dence of confession not recorded in accordance with the
procedure laid down in the Code of Crimnal Procedure / could
still be admi ssible, apply with equal force to our present
probl em I f evidence as’ regards al coholic content” of the
blood is allowed to be given even where the procedure |[aid
down in s. 129A has not been followed the sal utary
provisions of that section would "alnost inevitably be
wi dely disregarded". That the legislature did not intend
this is clear, as | have already pointed out above,  from
what it laid dowm in the 8th sub-section of s. 129A

For all these reasons, | have cone to the ~conclusion
that as admittedly the procedure laid down in's. 129A was
not followed for testing of the blood that was taken at 6
a.m, the prosecution cannot get the benefit of s. 66(2) of
the Prohibition Act. There is no justification, therefore,
for the order made by the Sessions judge, sending the case
back to the Magistrate for re-trial in order to give the
prosecution an opportunity of adducing evidence as regards
the examnation of the blood taken at 6 a.m on April 3,
1961.

| would therefore allow the appeal, set aside the order
of the H gh Court and also the order of the Sessions judge
directing re-trial and order that the appel | ant be
acquitted.

By COURT. In accordance with the opinion of the
nmajority t he Appeal is dismssed subj ect to t he
nodi fi cati ons nmentioned in the judgnment.

Appeal dism ssed
971
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