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The Judgrment of the Court was delivered by

SHI VARAJ V. PATIL J. These appeals are directed against the conmon judgnent
and order dated 4.1.2001 passed by the Division Bench of the Hi gh Court.
The controversy relates to sel ecti on/non-sel ection of candidates to the
posts of Assistant District Transport O ficer (for short 'ADTO ). The
Punj ab Subordi nate Sel ection Board adverti sed 12 posts of ADIGs on
15.5.1995. Qut of them 7 posts were for the general category, 4 for SC ST
and one was reserved for Ex-servicenen. A witten test was conducted on
24.3.1996, the result of which was declared on 1.4.1998, declaring 78
persons successful. Qut of these 78 persons, 61 bel onged to genera
category, 15 belonged to SC/ ST category and 2 belonged to category of Ex-
servi cemen. Later, on 22.4.1998, 40 nore candi dates were decl ared
successful by lowering the standard. Qut of these 40 candi dates, 21

bel onged to general category, 13 to SC/ ST category and 6 to Ex-servi cenen
category. Criteria for selection were framed on 22.4,1998; final result was
declared on 15.5.1998 and the appoi ntnments were nade on 18.5.1998. Qut of
the candi dates sel ected and appointed, 6 were fromthe general category, 3
were from SC ST and 1 from Ex-servi cenen category. Qut of the 78

candi dat es whose result was declared on 1.4.1998, 4 candi dates bel onging to
general category were sel ected. However, out of 40 candi dates whose result
was declared later, 2 candi dates belonging to general category were

sel ected. The appellants in these appeal s approached the H gh Court by
filing wit petitions for quashing the select |ist of the candi dates
publ i shed by the authorities in Tribune dated 23.5.1998, for issuing wit
of mandanus directing the respondents to consider their claimonthe basis
of their nmerit from anongst the candidates originally invited for interview
and to issue a wit in the nature of prohibition restraining the
respondents fromgiving effect to the selection made. It nmay be nenti oned
here itself that the sel ected candi dates were appoi nted on 18.5.1998 and
havi ng joined the services, they are continuing in service. The High Court
considering the rival contentions on their relative nmerits and after
perusing the records did not find any nmerit in the wit petitions.
Consequently, they were dism ssed by the inmpugned commpn order. Hence,
these appeal s.

Appellant No. 1 in Civil Appeal No. 812 of 2002 argued his case as party-

i n-person and subm ssi ons were made by the | earned counsel on behalf of the
ot her appellants. W may nake it clear at the outset that none of the
appel l ants bel onged to the category of either SC/ ST or Ex-servicenen and
their claimis also not against these categories. Hence, we consider it
unnecessary to consider the validity of selection of the candi dates nade in
these two categories. In other words, we confine our consideration to the
validity of selection of the candidates made in the general category.

Mai nly, the subm ssions made on behal f of the appellants were that after
declaration of the result of the witten exam nation on 1.4.1998, standard
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could not have been | owered for making other 40 candi dates eligible for the
purpose of interview, criteria could not have been franed after declaration
of result of the witten exani nation; maxi mum 21 candi dates coul d have been
called for interviewin the ratio of 1:3 in the general category on the
basis of the nerit of the witten exam nation whereas out of 78 candi dates
whose result was declared on 1.4.1998, nore than 60 candi dates were from
the general category. In this regard, reliance was placed on Ashok Kunar
Yadav and Ors. v. State of Haryana and Ors., [1985] 4 SCC 417.

Learned Additional Solicitor General and |earned senior counsel for the
respondents at the outset submitted that they have prelimnary objection
for the very entertaining of these appeals and considering the contentions
advanced on behal f of the appellants on nerits having regard to their
conduct. According to them the appellants nmade deliberate

m srepresentation with regard to the allocation of marks stating that 150
marks were for the witten test and 100 narks for interview Further, mala
fides were attributed to authorities on the basis of the relation and
political \influence, which they gave it up before the H gh Court but again
reiterated inthe SLPs. According to the |earned counsel, these two grounds
are good ‘enough to dism ss the appeals by revoking | eave granted w t hout
exam ni ng-themon nerits. Although, we find justification in these
subm ssi ons but having heard the parties at |length, we consider these
appeal s on the nerits-of the contentions as well. On behalf of the
respondents, further subm ssions were made explaining the criteria fixed,
in what circunstances, nore nunber of candidates were called for interview
and how the sel ection made was fair and proper. According to them nere

cal l'ing nmore nunber of candidates for - interviewdid not vitiate the

sel ection made haviing regard to the facts and circunstances of the case; at
any rate, the appellants being lower in nerit, even otherw se, could not
get any benefit. According to the |earned counsel for the respondents, the
i mpugned judgnent of the High Court is perfectly valid and justified. They
al so submitted that pursuant to the sel ecti on nade, the sel ected non-

of ficial respondents have been continuing in service since May, 1998, i.e.
they are continuing in service for about 5 years by now and as such these
are not the fit cases for exercise of jurisdiction under Article 136 of the
Constitution of India to interfere with the inpugned judgnment and order

It is useful to reproduce the chart furnished at the tine of hearing
i ndi cati ng nanes of candi dates, their categories, qualification, narks
obtained in witten test as well as interviewand the total marks:

C.ANO Sr. Nane Li st* No. Cat egory
Qualification Marks Witten Test Inter viewlest Tota
812/ 02 1. Uresh Kumar, Appellant 1 G 2(MA-1 1) 124
12 5 138.5
2. Vijay Kumar, Appellant 1 G 3(MA-111) 126
115 140.5
3. Karanbir Singh, Resp.4 1 G 1 (Sports) 127
205 148*5
4. Gurinderjit Singh, Resp.5 I G @ ----- 127
19 146
5. Tarl ochan Singh,Resp.6 1 G . ----- 124 71
75 145. 75
6. Manjit Singh, Resp. 7 I G 2(MVA-11) 123
20. 25 145. 25
7 @urcharan Singh. Resp 8 Angrej Singh. Resp .9 8 I
Gl G I(NSS) 120 120 22.5 143.5 22.87 142. 87
9. Sukhwi nder Kumar. Res. 101 SC I ( NSS/ NCC)
121 19. 37 141. 37
10. Dhien Singh. Resp. Il I SC 2( MY 119
19.5 140.5
1. Karam Si ngh. Respt 12 1 SC 2( MW LLB)
124 15. 75 141. 75

12. Jaswant Si ngh, Respt. 13 11 SC 5( MA=2.
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NCC-3) 114 21.5 140.5
5986/ 02 Zul fikar AM Appl. 5985/02 Gurdeep Singh, Appl 937/02
Sarpi nderjit Singh. Appl. 1 Gl G1 G
2(LLB) 122 122 128 12. 25 136.25 14.25 136.25 11.5
141. 50
2(MA)
Not sel ected but better than all the Appel | ant's
Ram Nat h 1G 121 21.75 142.75
Paramjit Singh | G 123 19 142

*Note - The nanes of the candi dates from anong 78 candi dates called for
interview for the first time are shown as in List-1 and names of the
candi dates from anong 40 candi dates called for interview are shown as in
List-11.

In para 8 of the Wit Petition No. 7349 of 1998 filed by the appellant No.
1in Civil Appeal No. 812 of 2002, it is averred that he cane to know on
inquiry that the entire selection had been made in a totally arbitrary and
bi ased manner to help certain selected candi dates; respondent No. 8 is the
nephew of Shri Jasdev Singh Sandhu, Chairman of the respondent- Board;
sister’s husband of Harmail Singh, Mnister for Public Wrks in the present
CGovernment is one of the sel ected candi dates; Shri Angrej Singh, respondent
No. 9 is politically very-well connected and is a close friend of sitting
MLA. In order to help these persons who did not come within the first |ist,
second list was issued. In para 10 of ‘the wit petition, it is asserted
that 100 marks were kept for interview as against the total nmarks of 250
(150 marks for witten test + 100 marks for interview) which is totally
arbitrary. Thus, 40% marks have been all ocated for interview as agai nst

12. 2% which are permissible in law. In the replication to the witten
statenent filed, in para 8, it is stated that rel ationship of respondent

No. 8 with Shri Jasdev Singh Sandhu, the Chairman, is concerned, it is
fairly conceded that this has been nmentioned wongly but not with nala fide
intention. In the impugned judgnent, the question of mala fide is not dealt
with, obviously, in view of the replication filed by the appellants to the
witten statenent before the H gh/Court as noticed above. In the inpugned

j udgrment, the question of allocation of 100 nmarks for interview were
excess, is also not dealt with as it does not appear to have been urged on
behal f of the appellants. Criteria for sel ection were franed on 22.4.1998.
The criteria for selection which was produced is Annexure-R-1 inthe wit
petition before the High Court clearly indicated total marks for selection
240, out of them 200 narks were allocated |or conpetitive test, 15 narks
for additional educational, sports and oilier qualifications and 25 marks
were allocated for interview The appellants were very nuch aware of
Annexure R-1. The inpugned order shows that the grievance of the appellants
was in regard to the publication of the criteria, subsequent to declaration
of the result of witten exam nation; not that 100 nmarks allocated for
interview were excessive. Wth all this, it is painful”to note that the
appel lants in Civil Appeal No. 812 of 2002 on page K of List of dates
stated that 100 marks were kept for interview as agai nst the total marks of
250 (150 marks for witten test + 100 narks for interview) It is further
stated that the selection has been nade in totally biased nmanner as the
nephew of the Chairman of the respondent-Board, the sister’s husband of the
M nister for Public Wrks and a friend of known political famlies in

Punj ab, have been appointed. It nmay be stated here itself that those
persons were neither nade parties nor any particulars were given touching
mal a fulcs. At page 34 of SLP in paras K and L, sane things are repeated as
to the allotment of 100 marks for interview and also nala fides attributed
to certain persons to acconmopdate the private respondents. It is further
stated that arbitrarily 100 marks were set apart for interview out of 250
marks in order to help themonly and that the entire selection was
arbitrary. This is also the state of affairs even with regard to the other
appel l ants in other appeals At the hearing when pointed out, the appellants
regretted for the wong statements and ni srepresentati on nade but added
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that they were not with any mala fide intention. Looking to the background,
specific statenents nmade in the replication filed by the appellant before
the Hi gh court, being aware of the criteria that the narks for interview
were only 25, having given up mala fides and havi ng not urged the sane
before the Hi gh Court and taking note that the appellants have sworn
affidavits in support of the SLPs that they understood the accompanyi ng
synopsis, list of dates and paragraphs contained in Special Leave Petitions
and that they were fully conversant with the facts of the case and that the
contents of the affidavit were true to their know edge and nothing materia
has been conceal ed there fromand no part of it is false, we find it
difficult to accept that the statements were made in the SLPs bonafi dely.

It appears to us that these statements were made in SLPs to get |eave

and/ or interimorders on the ground of excessive marks all ocated for
interview and nala fides. In our view, this conduct of the appellants is
condemabl e and we may strai ghtaway say wi thout any hesitation that they
have disentitled thenmsel ves for any relief on this score.

A bench of three |l earned Judges of this Court in Hari Narain v. Badri Das,
[1964] 2 SCR 203 revoked the special |eave granted to the appellant and

di sm ssed the appeal for naking inaccurate, untrue and ni sl eadi ng statenent
in SLP observing that "It is of utnost inportance that in making nateria
statements and setting forth grounds in applications for special |eave,
care must be taken not to make any statenents which are inaccurate, untrue
or misleading. In dealing with application for special |eave, the Court
natural ly takes statenents of fact and grounds of fact contained in the
petitions at their face value and it would be unfair to betray the
confidence of the Court by making statenments which are untrue and

m sl eadi ng. That is why we have come to the conclusion that in the present
case, special l|leave granted to the appellant ought to be revoked.
Accordingly, special leave is revoked and the appeal is dismssed. The
appel lant will pay the costs of the respondent.”

Agai n in Rajabhai Abdul Rehman. Munshi-v. Vasudev Dhanjibhai Mdy, [1964] 3
SCR 480, this Court observed that "exercise of the jurisdiction of the
Court under Article 136 of the Constitution is discretionary; it is

exerci sed sparingly and in exceptional cases, when a substantial question
of law falls to be determ ned or where it appears to the Court that
interference by this Court is necessary to renedy serious injustice. A
party who approaches this Court invoking the exercise of this overriding

di scretion of the Court must cone with clean hands. 1f there appears on his
part any attenmpt to overreach or mislead the Court by fal se or untrue
statenments or by withhol ding true information which woul'd have a bearing on
the question of exercise of the discretion, the Court would be justified in
refusing to exercise the discretion or if the discretion-has been exercised
in revoking the | eave to appeal granted even at the tine of hearing of the
appeal . "

In the sane judgnent, Hi dayatullah, J. concurring with judgnment of Shah J.
del i vered on behal f of hinself and Sarkar J., added that "I have consi dered
the matter carefully. This is not a case of a nere error in the narration
of facts or of a bona fide error of judgment which'in certain circunstances
may be considered to be venial faults. This is a case of being disingenuous
with the Court by making out a point of |aw on a suppositious state of
facts, which facts, if told candidly, |eave no roomfor the discussion of

| aw. The appellant has by dissenbling in this Court induced it to grant
special leave in a case which did not nerit it. | agree, therefore, that
this |l eave should be recalled and the appellant, nmade to pay the costs of
this appeal ."

Yet again, a bench of three | earned Judges of this Court in Udai Chand v.
Shanker Lal and O's., [1978] 2 SCR 809 revoked the special |eave and
dismssed it after referring to the decisions in Hari Narain and Raj abha
Abdul Rehman Munshi (supra). It was further observed that this Court cannot
permit abuses of the process of |aw and of |aw courts.
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However, even otherw se we proceed to examne on the nerits of the
contentions urged on either side at Iength and with all seriousness.

Fromthe chart extracted above in regard to the marks secured by the
appel l ants and the respondents, it is evident that respondents 4-7 (in
general category) were in the first list i.e. they were fromout of the 78
candi dat es. The appel |l ants cannot nmke grievance as far as these candi dates
are concerned in the sense that they were in the first list and not in the
second list so as to give them advantage. No doubt, respondents 8 and 9 (in
general category) were called for interviewin the second |ist out of 40
candi dates. Admittedly, the marks secured by these respondents are nore
than any of the appellants in the general category. It is pointed out that
the two candi dates nanely Ram Nath and Paranjit Singh in general category
called in the first list of the interview have secured nore marks than al
the appellants. Even if the respondents 8 and 9 were to be denied
appoi nt nent on the ground that they were called for the interviewin the
second list, the position of the appellants could not inprove. One nore
fact to be kept in mnd is that \two candi dates bel onging to Schedul ed
Castes category having secured higher marks than the appellants coul d be
sel ected inthe general category. Thus, even otherwi se, the appellants
woul d not succeed in getting selected for appointnments. Merely because 40
nore candi dates were called for interview w thout anything nore, selection
of the candi dates does not get vitiated particularly so when nmal afi des were
given up and 100 marks were not allocated for interview as wongly stated
by the appell ants.

As can be seen fromthe difference of marks secured by the candidates in
interview, it does not appear abnormal or per se does not snell of any fou
pl ay or does not appear patently arbitrary. The |owest of the marks given
inthe interview are 11.5 and the hi ghest are 22.87. Further marks secured
in the interview and the marks secured in witten test are also not grossly
di sproportionate. This apart, out of total narks of 240, only 25 marks were
earmarked for interview So 25 marks for interview out of 240 as agai nst
200 for witten test and 15 marks for qualification and other activities do
not admit an el enment of arbitrariness or give scope for use of discretion
by menbers of the Interview Commttee recklessly or designedly in giving
nore nmarks to show favour in interview so as to give an advantage or nmarch
to an undeservi ng candi date of their over others who had shown
extraordinary nmerit in witten test. . Fromthe chart, we find anong the
candi dates, marks secured in the witten test were between 119 to 128
except in one case belonging to Scheduled Castes were 114. This apart, the
mar ks secured in the interview are based on the assessnent of the Interview
Conmittee. Normally, it is not for the court to sit in judgnent over such
assessment and particularly in the absence of any nala fides or extraneous
consi derations attributed and established. The interview marks of 25 as
agai nst total marks of 240, cannot be taken as excessive. It conmes to

10. 4% Possibly the selection would have been vitiated, if the marks for
interview were 100 as against 150 marks for witten test as sought to be
made out. Unfortunately, for the appellants, their msrepresentation in
this regard, is unfolded very clearly as already stated above. Further, 'the
appel l ants, knowing the criteria fixed for selection and allocation of
marks, did participate in the interview, when they are not successful, it
is not open to themto turn around and attack the very criteria. The High
Court in the inpugned order has found that the criteria contained in
Annexure R-I filed in the wit petition was published and that such
criteria was adopted earlier also in respect of other selections.

The appellants heavily relied on a decision of this Court by four |earned
Judges in Ashok Kumar Yadav's case (supra) in support of their contentions
that where there is a conposite test consisting of witten exam nation
foll owed by viva voce test, the nunber of candidates to be called for
interview on the basis of marks obtained in the witten exam nation should
not exceed twice or at the highest thrice the nunber of vacancies to be
filled; further marks allocated to viva voce test should not be nore than
12.2% The | earned counsel for the respondents fromthe very judgnent
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poi nted out that it does not advance the case of the appellants having
regard to the facts and circunstances of the cases at hand. In the

af orementi oned case of Yadav. the facts were that in COctober, 1980. Haryana
Public Service Comm ssion (HPSC) invited applications for recruitnent to 61
posts in Haryana Civil Service (Executive) and Allied Services. The

recrui tment was governed by the Punjab Civil Service (Executive Branch)

Rul es, 1930 as applicable in the State of Haryana. In response to that
advertisenent issued by HPSC, about 6000 candi dates applied for recruitnent
and appeared at the witten exanmi nation. Qut of them over 1300 obtai ned
nore than 45% marks and were called for interview HPSC invited all the
1300 and odd candidates for interview and the interviews |asted for al npst
hal f a year. Though originally, applications were invited for recruitnment
to 61 posts, the nunber of vacancies during the tine taken in the witten
exam nation and viva voce test rose to 119. It seens there were sone
candl dat es who had obtained very high nmarks at the witten exani nation but
owi ng to securing poor marks in the viva voce test, they could not cone
within first 119 candi dates and consequently they were not sel ected.

Aggri eved by the non-selection, they filed wit petitions in the I High
Court challenging the validity of the selection. It was contended that the
marks given'in the viva voce test should be ignored and sel ection should be
made only on the basis of the marks obtai ned by the candi dates at the
witten exanination. The wit petitions were allowed by the Division Bench
of the H gh Court. Hence, the appeals were filed before this Court

aggri eved by the judgment of the H gh Court. The High Court took the view
that there was reasonable |ikelihood of bias vitiating the selection
process based on the fact that though only 61 vacant posts were advertised
over 1300 candi dates representing nore than 20 tinmes the nunber of
avai |l abl e vacanci es were called for viva voce test. The Division Bench

poi nted out that in order to have proper bal ance between the objective
assessment of a witten exam nation and the subjective assessnment of
personality by a viva voce test, the candidates to be called for interview
at viva voce test should not exceed twi ce or at the highest, thrice the
nunber of avail abl e vacancies. Since the candi dates were called 20 tines
the nunber of avail abl e vacancies, the Hgh Court held that the selection
process was vitiated. This Court disagreed with this conclusion reached by
the Division Bench of the Hi gh Court. Wile doing so, this Court observed
that HPSC was not right in calling for interview all the 1300 and odd
candidates; it was difficult to see how a viva voce test for-properly and
satisfactorily measuring the personality of a candidate can be carried if
over 1300 candi dates were to be interviewed for recruitnent to a service if
viva voce test was to be carried out in a thorough and scientific manner

to arrive at a fair and satisfactory evaluation of the personality of a
candi date, the interview nust take anything between 10 to 30 minutes. This
Court, while considering the question whether selection mde by HPSC after
calling 1300 candidates for interview was vitiated on that account, in

par agraph 21, held thus:-

"We do not think that the sel ecti ons made by the Haryana Public Service
Conmi ssion could be said to be vitiated nerely on the ground that as nmany
as 1300 and nore candi dates representing nore than 20 tines the nunber of
avai | abl e vacancies were called for interview, though on the view taken by
us that was not the right course to follow and not nore than twi ce or at
the highest thrice, the nunber of candi dates shoul d have been called for
interview Something nmore than nerely calling an unduly large nunber of
candi dates for interview nust be shown in order to invalidate the

sel ections nmade. That is why the Division Bench relief on the conparative
figures of marks obtained in the witten exanmi nation and at the viva voce
test by the petitioners, the first 16 candi dates who topped the list in the
witten exam nation and the first 16 candi dates topped the list on the
basi s of the conbined marks obtained in the witten exam nation and the
viva voce test, and observed that these figures showed that there was
reasonabl e |ikelihood of arbitrariness and bias having operated in the
marking at the viva voce test. Nowit is true that some of the petitioners
did quite well in the witten exanination but fared badly in the viva voce
test and in fact their perfornmance at the viva voce test appeared to have
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deteriorated in conparison to their performance in the year 1977-78.
Equally it is true that out of the first 16 candi dates who topped the |i st
inthe witten exam nation, 10 secured poor rating in the viva voce test
and were knocked out of the reckoning while 2 also got Iow marks in the
viva voce test but just nanaged to scrape through to cone within the range
of selection. It is also true that out of the first 16 candi dates who
topped the list on the basis of the conbined narks obtained in the witten
exam nati on and the viva voce test, 12 could conme in the list only on
account of high marks obtained by themat the viva voce test, though the
mar ks obtained by themin the witten exam nation were not of sufficiently
hi gh order. These figures relied upon by the Division Bench nmay create a
suspicion in one’s mnd that sonme el enent of arbitrariness mght have
entered the assessnment in the viva voce exam nation. But suspicion cannot
take the place of proof and we cannot strike down the sel ections made on
the ground that the evaluation of the nerits of the candidates in the viva
voce exam nation might be arbitrary. It is necessary to point out that the
Court cannot sit in judgment over the nmarks awarded by interview ng bodies
unless /it is proved or obvious that the marking is painly and indoubtably
arbitrary or affected by oblique notives. It is only if the assessnent is
patently ‘arbitrary or the risk of arbitrariness is so high that a
reasonabl e person would regard arbitrariness as inevitable, that the
assessment of marks at the viva voce test may be regarded as suffering from
the vice of arbitrariness. Moreover, apart fromonly three candi dates,
nanmely Trilok Nath Sharma, Shakuntal a Rani and Bal bir Singh one of whom
bel onged to the general category and was related to Shri Raghubar Daya
Gaur and the other two were candi dates for the seats reserved for Schedul ed
Castes and were related to Shri R C. Marya, there was no other candidate in
whom t he Chairman or ‘any menbers of the Haryana Public Service Comi ssion
was interested, so that there could be any notive for manipul ation of the
marks at the viva voce exam nation. There were of course genera

al | egati ons of castei smnmade agai nst the Chairman and the nenbers of the
Haryana Public Service Commission, but these allegations were not

substanti ated by producing any reliable naterial before the Court. The
Chai rman and menber of the Haryana Public Service Commi ssion in fact

bel onged to different castes and it was not as if any particul ar caste was
predom nant anongst the Chairman and menbers of the Haryana Public Service
Conmi ssion so as even to remptely justify an inference that the marks m ght
have been nmani pul ated to favour the candi dates of that caste. W do not
think that the Division Bench was right in striking down the selections
made by the Haryana Public Service Commi ssion-on the ground that they were
vitiated by arbitrariness or by reasonable |ikelihood of bias."

In that case the marks allocated for viva voce test cane to 22 2% of the
total nunber of nmarks kept for the conpetitive exam nation. This percentage
of 33.3% was in the case of Ex-service officers and 22.2% was i nthe case
of ot her candi dates.

As regards the allocation of marks for interview, in paras 23 and 24 of the
sanme judgnent it is stated thus:-

"23. This Court speaking through Chi nnappa Reddy, J pointed in Lila Dhar v.
State of Rajasthan, [1982] 1 SCR 320 that the object of any process of

sel ection for entry into public service is to secure the best ‘and the nost
sui tabl e person for the job, avoiding patronage and favouritism Selection
based on nerit, tested inpartially and objectively, is the essentia
foundation of any useful and efficient public service. So open conpetitive
exam nati on has conme to be accepted al nbst universally as the gateway to
public services But the question is how should the conpetitive exam nation
be devi sed? The conpetitive exam nation may be based exclusively on witten
exam nation or it may be based exclusively on oral interviewor it nmay be a
m xture of both. It is entirely for the Governnment to decide what ki nd of
conpetitive exanm nation would be appropriate in a given case. To quote the
wor ds of Chinnappa Reddy, J. "In the very nature of things it would not be
within the province or even the competence of the Court and the Court would
not venture into such exclusive thickets to di scover ways out, when the
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matters are nore appropriately left" to the wi sdomof the experts. It is
not for the court to lay down whether interview test should be held at al
or how many marks should be allowed for the interviewtest. O course the
mar ks rmust be mininal so as to avoid charges of arbitrariness, but not
necessarily always. There may be posts and appoi ntnments, where the only
proper nmethod of selection may be by a viva voce test. Even in the case of
adm ssion to higher degree courses, it may sonetines be necessary to allow
a fairly height percentage of marks for the viva voce test. That is why
rigid rules cannot be laid down in these nmatters by courts. The expert
bodi es are generally the best judges. The Governnent aided by experts in
the field may appropriately decide to have a witten exam nation foll owed
by a viva voce test.

24. 1t is now admtted on all hands that while a witten exam nation
assesses the candi date’s knowl edge and intellectual ability, a viva voce
test seeks to assess a candidate’s overall intellectual and persona
qualities. Wiile awitten exam nation has certain distinct advantages over
the viva voce test, there are yet no witten tests which can evaluate a
candidate’s initiate, alertness, resourceful ness, dependabl eness,

cooper ati'veness, capacity for clear and | ogical presentation, effectiveness
i n discussion, effectiveness in nmeeting and dealing with others,
adaptability, judgnment, ability to make decision, ability to |ead,
intellectual and nmoral integrity. Sone of these qualities can be eval uated,
perhaps with sone degree of error, by viva voce test, nuch depending on the
constitution of the interview board."

Even having found all ocati on of 22. 2% nmarks for viva voce test were
unr easonabl e and excessive, selection was not upset as stated hereunder: -

"28. But the question which thenarises for consideration is as to what is
the effect of allocation of such a high percentage of marks for the viva
voce test, both in case of ex-service officers and in case of other

candi dates, on the sel ections nmade by the Haryana Public Service
Conmi ssi on. Though we have taken the view that the percentage of nmarks

all ocated for the viva voce test-in both these cases is excessive, we do
not think we would be justified in the exercise of our discretion in
setting aside the sel ections made by the Haryana Public Service Conmi ssion
after the | apse of al nbst two years. The candi dates sel ected by the Haryana
Public Service Comm ssion have al ready been appointed'to various posts and
have been working on these posts since the |ast about two years. Moreover
the Punjab Cvil Set vice (Executive Branch) Rules, 1930 under which 33.3%
marks in case of ex-service officers and 22.2% marks i n case of other
candi dat es have been allocated for the viva voce test have been in force
for al nost 50 years and everyone has acted on the basis of these rules. If
sel ections nmade in accordance with the prescription contained i nthese
rules are now to be set aside, it will upset a |arge nunber of ‘appointnents
al ready made on the basis of such selections and the integrity and
efficiency of the entire adm nistrative machi nery woul d be seriously

j eopardi zed. W& do not therefore propose to set aside the selections made
by the Haryana Public Service Conm ssion though they have been nmade on the
basi s of an unduly hi gh percentage of marks allocated for the viva voce
test."

This Court in Ashok Kumar Yadav’'s case, aforenentioned, found allocation of
12. 2% mar ks for viva voce test was fair and just and in that view directed
that marks allocated for the viva voce test shall not exceed 12 2% of the
total marks taken into account for the purpose of selection. Even judged by
this standard in the present appeals, the narks allocated for viva voce
test being 25 as against total marks of 240 are less than 12.2%i.e. well
within the anmbit of direction given. In that case, this Court declined to
exercise discretion to set aside the selection made by the HPSC after the

| apse of 2 years taking note that the sel ected candi dates had al ready been
appoi nted to various posts.

In AIl India State Bank O ficers’ Federation and Os. v. Union of India and
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Os., [1997] 9 SCC 151, this Court observed, "there can be no rigid or hard
and fast rule that the interview narks can only be 15 per cent and no nore.
The percentage of marks for viva voce or interview which can be regarded as
unreasonable will depend on the facts of each case Decisions of this Court
show that no rigid rule, relating to percentage of marks |or interview of
general universal application can or has been | aid down. \Wat the interview
or viva voce marks should be may vary fromservice to service and the

of fice or position or the purpose for which the interviewis to be held.

But the interview nmarks should not be so high as to give an authority
unchecked scope to mani pul ate or act in an arbitrary manner while making
sel ection.”

This Court in a recent decision in Jasvinder Singh and Os. v. State of
J&Kand Ors., [2003] 2 SCC 132, after referring to earlier decisions,

poi nted out that the very observations made in Ashok Kumar Yadav's case
show that there cannot be any hard and fast rule of universal application
for allocating the marks for viva voce vis-a-vis the marks for witten
exam nation and consequently the percentage indicated therein alone cannot
be the touchstone in all cases; what ultimtely is required to be ensured
is as to whether the allocation as such is with an oblique intention and
whet her it is so arbitrary as capable of being abused and misused in its
exercise. Para 7 of the said judgment reads:-

"7. In Mehmood AlamTariq v. State of Rajasthan, [1988] 3 SCC 241,
prescription of 33% as m nimum qualifying marks of 60 out of total 180

mar ks set apart for viva voce exam nation does not by itself incur any
constitutional infirmty. In Manjeet Singh v.ESI Corpn.. [1990] 2 SCC 367
this Court held that \in the absence of any prescription of qualifying marks
for the interview test the sane 40% as applicable for witten exam nation
was reasonable. In Anzar Ahmad v. State of Bihar, [1994] 1 SCC 150 this
Court exhaustively reviewed the entire case | awon the subject including
the one in Ashok Kumar Yadav case and uphel d a sel ecti on net hod which

i nvol ved al | ocati on of 50% nmar ks for academn c perfornance and 50 narks for
the interview The very observations in Ashok Kumar Yadav case would go to
show that there cannot be any hard-and-fast rule of universal application
for allocating the marks for viva voce vis-a-vis the marks for witten
exam nati on and consequently the percentage indicated therein alone cannot
be the touchstone in all cases. What ultimately required to be ensured is
as to whether the allocation, as such is with an-oblique intention and
whether it is so arbitrary as capable of bei ng abused and m sused in its
exerci se. Judged fromthe above the Division Bench could not be held to
have comm tted any error in sustaining the allocation of 25 nmarks (20% for
viva voce as against 100 marks for witten exam nation for selection of
candidates in the present case. The | earned Single Judge, in our view, has
adopted a superficial exercise and proceeded on a m sunderstandi ng of the
real ratio of the decision in Ashok Kumar Yadav case. Further, 'the learned
Si ngl e Judge appears to have applied the ultimate decision in the said
case. to the case on hand drawi ng certain inferences on nere assunptions
and surnmises or sonme renote possibilities, wi thout any proper or actua
foundation or basis, there for."

The observations nade in para 8 of the same judgnent in sonewhat simnlar
ci rcunmst ances whi ch have negative inpact on the contentions urged on behalf
of the appellants are: -

"8. The | earned single Judge al so seens to have been very much carried away
by few instances noticed by himas to the award of higher percentage of
marks in viva voce to those who got |ower marks in the witten test as
conpared to some who scored higher marks in the witten exam nation but
could not get as nuch higher marks in viva voce. Picking up a negligible
few i nstances tan not provide the basis for either striking down the nethod
of selection or the selections ultimtely nade. There is no guarantee that
a person who fared well in the witten test will or should be presuned to
have fared well in the viva voce test and al so and the expert opinion about
as well as experience in viva voce does not |end credence to any such




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of

12

general assunptions, in all circunstances and for all eventualities. That
apart, the variation of witten test marks of those who were found to have
been awarded hi gher nmarks in viva voce vis-a-vrs those who secured higher
marks in the witten test but not so in the viva voce cannot be said to be
so much (varying fromfive nmarks and at any rate bel ow even 10) as to
warrant any proof of inherent vice in the very systemof selection or the
actual selection in the case | here was no specific allegation of any nala
fides or bias against the Hoard constituted for selection or anyone in the
Board nor any such plea could be said to have been substantiated in this
case. The observation by the |l earned Single Judge that there was a
conscious effort made for bringing some candidates within the sel ection
zone cannot he said to be justified fromthe nere fact of certain instances
noti ced by himon any general principle or even on the nerits of those
factual instances alone. Further, the course adopted by the | earned Single
Judge in directing selection fromgeneral candidates of all those who have
obtai ned 56 marks in the witten exam nation cannot be justified at all and
it is not given tothe Court to alter the very nethod of selection and
totall y dispense with viva voce in respect of a section alone of the

candi dates, for purposes of selection. On a careful and overal

consi deration of the judgnents of the |earned Single Judge and that of the
Di vi sion Bench, we are of the view that the decision of the | earned Single
Judge cannot be sustained for the reasons assigned by himand the decision
of the Division Bench-cannot be considered to suffer any such serious
infirmty in law to call for our interference.”

In Civil Appeal No. 937 of 2002 the |earned counsel for the appellant urged
an additional ground that 5 marks fixed for hi gher educationa
qualifications were not gi