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These batch of cases, sone of which are appeal s agai nst
the judgment of the Kerala High Court, and sonme others are
Wit Petitions directly filed under Article 32 of the
Constitution in this Court relate to the same problem
nanely, appointment of teachers for teaching class XI and
XIl  and the procedure to be adopted for the sane. The
Kerala Education Act, 1958 (hereinafter referred to as The
Act), was passed by the Kerala Legislatureto provide for
better organisation of general education in the State of

Ker al a. The said Act has been amended fromtine to tine to
nmeet the needs of the situation. The Act nade provisions
for the aided school, the existing school as well for
mnority school s. Under the Act, qual i ficai on f or

appoi ntnent of teachers have been provided for and node of
appoi ntnent of teachers in aided school also has been
provided for together with the condition of service of such
t eachers. Section 36 of the Act confers power on the State
CGovernment to make Rules and all such Rules made is required
to be laid before the Legislative Assenbly for not | ess than
fourteen days, as provided under Section 37. 1n exercise of
the powers under Section 36 the Kerala Educati on Rul es have
been franmed (hereinafter referred to as The Rules). There

are different chapters in the said Rule and each chapter
contains a nunber of Rules. The schools for ~ Genera
Education are of two grades, called Primary and ~Secondary.
Standard 1 to 7 are collectively known as the Primary G ade
and the sane again is sub-divided into Lower Prinmary and
Upper Primary. Standard 8 to 10 are collectively known as
Secondary G ade but when standard 11 is added to°8 to 10
then they are collectively known as Hi gher Secondary G ade.
Such Rules were franed Kkeeping in view the courses of
education available in the general line at the relevant
point of tine. Rule 43 in Chapter XIV provided for the
manner in which vacancies in any higher grade of pay shoul d
be filled up by promotion of qualified hands in the | ower
grade according to the seniority. The aforesaid Rule is
subject to the Rules 44 and 45, which Rules deal with the
appoi ntnent of Head Master. It is to be noted that unti

Nati onal Educational Policy envisaging a compn educationa
structure in the country to have 10+2+3 year structure in
the State of Kerala the schools used to inmpart education
till class 10 and a 2 year course used to be inparted
thereafter, <called pre-degree and then the degree courses
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used to be 3 vyears course. The level in between the
secondary and degree, which is of 2 years duration and is
conmonly called Hi gher Secondary and the persons to be
appointed for inparting education in those two standards are
the subject matter of challenge in these group of cases.
There are different sets of appellants/applicants before us,
nanely, the Teachers of Private Schools for these two
cl asses, the Teachers of Government Schools, the Managenent
of the Schools, the Private Managers of non- minority
schools, the Managers of Mnority schools, as well as sone
un-enpl oyed qualified persons seeking enmploynent to the
school s. The State of Kerala issued a Governnent Order on
13.5.1998 indicating the Governnent permni ssion for opening
up of Higher Secondary grade during the academic vyear
1998-99 in the schools appended to the order. It also
provided for a method for appointrment of the teachers who
would be required to teach in the Hi gher Secondary grade.
As the nethod indicated thereuner was substantially varying
from the nmethod earlier adopted, Wit Petitions were filed
before the H gh Court. It may be stated at this stage that
in accordance with the National Educational Policy the
system of 10+2+3 course were adopted in the State of Keral a
in the year 1992 and since then till the Government letter
dated 13.5.1998 enmnated, the prescribed node of appoi ntnent
of teachers to teach in the H gher Secondary grade was sane
as the node of appointnent of teachers provided under the
Rules in Rule 43 and thus existing qualified teachers were
being appointed on the basis of ~ their 'seniority and
qualification and direct recruitnent was being resorted to
only when sufficient qualified teachers were not  avail able
in the schools concerned. The Covernment ~Order dated
13.5.1998, however, changed the node of recruitnent inasmuch
as it provided for 25% of the vacancies to be reserved for
appoi ntnent from qualified Hi gh School Assistants and
Primary School Teachers whereas renmmining 75% of posts in
CGovernment  School s woul d be filled up by direct recruitnent

through the Public Service Commission. |In Private ' Schools
also 75% of vacancies were required to be filled up by
direct recruitnent to be done by the Managenent. Det ai | ed

procedure had also been indicated in the said Governnent
Order dated 13.5.1998. The aforesaid Governnent order is
extracted herei nbel ow i n extenso: -

Hi gher Secondary Educati on openi ng of Hi gher
Secondary Schools for 1998 Sanctioned Orders issued GENERAL
EDUCATI ON (T) DEPARTMENT G O (MS) No. 162/98/ G Edn. Dated
Thi ruvanant hapuram dated 13.5.98

Read: 1. Notification No. 11042/ T/97/ G Edn. dated 2.4.1997
2. GO (M) No. 204/97/ G Edn. dated 12.6.1997

ORDER
As per the GO read as second above, Government  have
publ i shed a provisional |ist of Government and ai ded school s
i n which Hi gher Secondary courses are proposed to be started
in the year 1998-99. It was also ordered that the
facilities available in the above schools wll be verified.

It was further ordered that after scrutinising t he
verification reports and satisfying the infrastructure
avai l able in each school, Governnent will notify the fina
list of schools and courses to be offered in each schoo
from 1998-99 onwards. Accordingly as authorised in GO
(RT) No. 631/ 98/ GE dated 13.2.1998 the Deputy Directors,
Education, verified the facilities available in these
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schools and subnitted their reports. Government after
considering the reports of the Deputy Directors, are pleased
to sanction Higher Secondary courses in 95 Governnent
School s and 178 Ai ded Schools as detailed in the annexure to
this order. The above schools are sanctioned Higher
Secondary courses on the subjects noted agai nst the nanme of
each school subject to the follow ng conditions.

i The schools will be permitted to open Standard Xl
during the academni c year 1998-99.

ii. The |last date for students to submt their
application formw |l be 30th June 1998.

2. The posts of Hi gher Secondary school teachers in
CGover nent Hi gher Secondary School s and Ai ded Hi gher
Secondary schools will be filled up as foll ows.

i. 25% vacancies will be reserved for appointnment from
qualified H gh ~School Assistants and Prinmary Schoo
Teachers.

ii. The remaining 75% of posts in Government schools
will be filled up by direct recruitnment through the Public
Service Conmission. In the absence of select list with the
Public Service Comm ssion the vacancies wll be filled up by
candi dates from Enpl oynent Exchange. Should there be
short age of suitable candidates from the Enpl oynent
Exchange, (Guest Lecturers may be appointed as is done in

col | eges. The sel ection of Enployment Exchange candi dates
will be done by Director of H gher Secondary Education and
that of the Guest Lecturers will be done by the concerned

Deputy Director, Education by constituting a selection
commttee consisting of the Principal, Deputy Director/and
Presi dent of the concerned PTA

. Appoi ntnents to the 75% vacanci es earnmarked for
direct recruitnent in the Aided H gher Secondary Schools
will be done by the nmanagenent. |f qualified teachers are
not available for appointnent as nentioned-in item (i)
above, the managerment will fill up such vacancies al so by
direct recruitment. Selection of candidates for direct
recruitnment in Aided H gher Secondary schools will be done
by a staff selection conmmittee consisting of the Manager or
his representative, the Principal of the school .and a
Government nominee fromthe panel of officers consisting of
Deputy Director, Education, D.E.O of the area and DI ET
Principal of the district. The managenent can select a
nom nee from anong the above officers. The above officers
are permtted to attend the staff selection comittee
neeting wthout further sanction.

3. VWi | e maki ng appoi ntments the Manager will see that
only Part-tine teachers are appoi nted when the periods to be
taught are less than 15 in a week. This procedure will - be

followed in Government schools also when direct recruitnent
is resorted to through Enpl oynment  Exchange. But the
teachers appointed from General Education Subordinate

Service will be treated as appointment by pronotion and they
will be fill-time teachers irrespective of the periods to be
t aught .

In the schools where the course of Hunmanities is
sanctioned for the year 1998-99, the subject of Sociol ogy
will be offered as an optional subject in place of
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Geogr aphy. "

This O der of the Governnent had been assailed in the
Hi gh Court of Kerala and by the inpugned judgnment the High
Court having upheld the validity of the aforesaid Governnent
Order the present appeals by grant of Special Leave as well
as Wit Petitions have been filed.

The contention of M. Gopal Subramanium | earned Senior
Counsel, appearing for the teachers of the Private Schools
essentially is that standard 11 and 12 apertain to Hi gher
Secondary grade, and as such, the institution continues to
remain as a school and, that being the position, the nethod
of recruitment of teachers for teaching the H gher Secondary
grade is required to be in accordance with the Act and the
Rul es made thereunder and the inpugned Order dated 13.5.1998
contravenes the statutory Rules, nore particularly, Rule 43
in Chapter XV and, therefore, the Order nust be struck

down. The contention of M.  P.P. Rao, |earned senior
counsel ; ‘appearing for the State of Kerala as well as M.
Vai dyanathan, |1 earned senior —counsel appearing for the

Managenent of the Non-Mnority Institutions are to sone
stage is simlar but divergent at the later st age.
According to M. Rao the Act and the Rules had been enacted
at a point of tinme when Hi gher Secondary grade consisting of
standard 11 and 12 were not in existence ‘and, therefore,
even if in the common parlance theinstitution could be
cal l ed school, but in legal parlance the Act, ‘as well as the
Rul es will have no application and necessarily therefore the
nmode of recruitment as well as service conditions of such
enpl oyees could be determ ned and governed by the
Admi nistrative Oder. According to M. Rao until issuance
of Order dated 13.5.1998, it is no doubt” true that the
Government by issuance of sinilar Adnministrative Order had
followed the practice as provided in Rule 43, namely, by
appointing teachers by way of pronotion of the qualified
personnel available in the schools but since that nethod was
found to be not in the interest of the students the
Governnment issued the Administrative Order dated 13.5.1998
and the said Order cannot be held to be discrimnatory or
violative of any provisions of the Act and Rules, _as
contended by M. Subramanium M. Vaidyanathan, on - the
ot her hand though fully supports the contention of M. Rao
so far as the power of State Government to issue orders
pertaining to the nmethod of recruitnent of-teachers for the
H gher Secondary G ade, but he vehemently contended that
reservation to the extent of 25%to be filled up by
promotion from anongst the teachers of the schools provided
they have necessary qualification, is grossly detrinental to
the interest of the students and since their interest if of
paramount consideration that part of the Governnent @ O der
providing for reservation to the extent of 25% should be
struck down.

e are not proposing to examne in detail t he
submi ssions made by counsel of different parties in the
light of the docunments available on record, in viewof the
order we are proposing to pass in these batch of cases.
Suffice it to say that the State Governnent has the power to
issue Administrative Order governing the service conditions
of its enployees in the absence of any statutory provisions
governing the field. |In the case in hand the Governnent
appears to have issued the inpugned order in exercise of
such power as in its opinion the provisions of the Act and
the Rules wll have no application to the institution
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i mparting education to standard 11 and 12 which is a concept
subsequent to the enactnment of rules on account of the
Nati onal Education Policy. |In course of hearing M. Rao
appearing for the State of Kerala produced before us a set
of draft Rules called Special Rules for Kerala Hi gher
Secondary School Education Services framed in exercise of
powers conferred under sub-section (1) of Section 2 of the
Kerala Public Service Act and it was subnmitted also that the
said set of Rules are now being examined by the Kerala
Public Service Commission. It is, therefore, undisputed
that Statutory Rules are in the offing and such Statutory
Rul es once having been notified the so-called Adm nistrative
Oders wll have no forcein relation to the nmatters
provi ded under the Statutory Rules. It was al so pointed out
to us in course of hearing of these batch of cases that by
the interimorder of this Court dated 7.12.1999, in case of
Private Aided Schools this Court permtted the schools to
appoi nt~ from anongst the existing teachers of the school if
suitably ~/qualified candi dates are available after they are
sel ected and recomended - by a Sel ection Conmittee
constituted by the WManager or his Representative of the
school, but that appoi ntnent would be purely on ad hoc basis
as stop-gap arrangement. It was also stipulated that if
suitable candidates will not be available then appointnent
could be made fromthe open nmarket, but that also should be
on ad hoc basis. /So far as the Governnent Schools are
concerned, the Order dated 1.2.1999 passed by this Court was
to the effect that the ad hoc appointnents could be made

from the list already said to have been prepared for the
year 1997, but if qualified and suitable candi dates are not
available in the list _then it would be open to the

government to appoint persons through Enployment Exchange.
M. Vaidyanathan in course of his subnission had also urged
that several teachers have al ready ~been appointed in
accordance wi th the procedure prescribed in the Governnent
O der dated 13.5.1998.

In the aforesaid prem ses, and keeping in view the fact
that the Statutory Rules are in the process of being
notified we would dispose of these batch of cases with the
followi ng direction :-

(1) Al the teachers in the Private Schools who have
been appointed during the pendency of these cases pursuance
to the interimorder dated 7.12.1999 would be held to be
duly appointed to the post and their services will not be
annul | ed.

(2) Al the teachers who have been appointed also - in the
CGovernment Schools pursuance to the order dated 1.2.1999
shal | also be held to be duly appointed and t hose
appoi ntnents will not be annull ed.

(3) If there has been any appoi ntment made pursuance to
the Governnent Oder of 13.5.1998 as on today those
appoi ntnents al so woul d continue and will not be annull ed.

(4) There will be no further appointnent from any source
either in the Private School or in the Governnent Schools
fromtoday for a period of 3 nonths.

(5) The State Governnent is directed to bring into force
the Statutory Recruitment Rules within the aforesaid period
of 3 nonths where after recruitment to the vacancies in the
H gher Secondary Grade could be dealt with in accordance
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with the said Statutory Rule.

(6) If for any unforeseen circunstances the Statutory
Rule cannot be notified and brought in force wthin the
aforesaid period of 3 nobnths and on such event there exists
any necessity for inmediate recruitnment of teachers then it
would be open for the parties to nove this Court for
appropriate direction.




