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The enpl oyees of Hotel "Agra Ashok filed a wit petition

bei ng No. 41650 of 2001 in the All ahabad H gh Court
guestioning the action of the first respondent - India Tourism
Devel opnent Corporation (hereinafter called 'the ITDC ), New
Del hi to sell Hotel Agra Ashok outrightly to a private party as
arbitrary and illegal. According to them Hotel Agra Ashok is
one of the biggest hotels at Agra and is a five star hotel having
58 centrally air-conditioned |uxurious room and ot her
facilities. It is also their case that non-inplenentation of
voluntary retirenent scheme in respect of the enpl oyees of
the Hotel Agra Ashok is totally discrimnatory, arbitrary,
unjust and w thout any rhynme or reason. It is further

subm tted that because the Government of India introduced a

di sinvestnent plan with the object to sell the hotel to a private
party which is liable to affect the enpl oyees very seriously
including their service conditions.

The Government of India issued a press comruni qui-in
the month of January, 2001 proposing to sell Hotel Agra
Ashok for a sumof Rs.2.36 crores which is wholly inadequate
and anmpunts to a totally distress sale. The Governnent has
devi sed a schene of creating an artificial conpany i.e. Hote
Yamuna View Private Linited \026 4th respondent herein and the
sai d company has been incorporated only for the purpose of
selling the said hotel after the hotel is transferred to it. The
enpl oyees have cone to understand through press reports
that the hotel is being sold out to one Ms Mhan Singh \ 026
respondent No.5 and his bid was accepted by the Centra
Governnment in pursuance to the advertisement. It is further
submitted that the entire Hotel Agra Ashok is being sold out
only merely for a sumof Rs.3.90 crores whereas the valuation
by the Agra Cantonnent Board in the year 1999 of its | and

and buildings alone is nore than Rs.5.58 crores. According to
the enpl oyees, its market price at present cannot be | ess than
Rs.20 crores. It is the contention of the enpl oyees that
because of the change of ownership of the Hotel, the service
conditions of the enployees should not be changed by the
private person and that the existing service conditions as
originally agreed between the various enpl oyees of the Hote
and the new purchaser nust be nmintained. The prayer in
the wit petition reads thus:

"(a] a wit, order or direction in the nature of mandanus
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restraining the respondents fromunilaterally changing the
terns and conditions of all class Ill & IV enpl oyees of the
Hotel in view of the proposed sale of Hotel Agra Ashok, Agra,
to respondent no.5;

(b) a wit, order or direction in the nature of mandanus
directing the parties concerned to maintain status-quo in
respect of the service conditions of the petitioners and also in
respect of the proposed sale and transfer of Hotel Agra Ashok

to respondent no.5;

(c) a wit, order or direction in the nature of mandanus
conmandi ng the respondents to enforce and i npl enent and

to apply Voluntary Retirenment Schene which has been made
applicable only in respect of the enployees of Ashok Travels
and Tours and not in respect of the enpl oyees of Hotel Agra

Ashok, Agra;

(d) any other wit, order or direction as this Hon' ble court
may deemfit and proper in the circunstances of the case,

and

(e) award cost of ‘the petition to be paid to the petitioners."

The above wit petition was transferred to this Court and

is connected with other transferred cases.

The petitioners have also filed I.A No. 49 of 2004 in

transfer case No. 73 of 2002 and nmade a prayer to direct the
respondents to apply Voluntary Retirenment Scheme (VRS) in

pur suance of the directions of the Governnent of India vide
letter No. 1-JS(T)/2002 dated 12.02.2002 and as prayed for by
themin the wit petition. It is stated in the said |IA that the
enpl oyees of Hotel Ashok Agra are sinilarly situated and

serving under sinilar conditions under which enpl oyees of
different 1 TDC Hotels are circunstanced and serve the | TDC

It is further submtted that in the case of Hotel Mnali Ashok,
the VRS is nade applicable during(the pendency of the above
matters and that the enpl oyees do not chall enge the policy of

di si nvestnent as such. However, their service rights ‘are to be
protected since there is no difference in service conditions

bet ween the enpl oyees of Hotel Manali Ashok and Hotel Agra
Ashok, both are simlar and equal and the discrimnation

bet ween the two sets of enployees is violative of Article 14 of
the Constitution of India and, therefore, both are to be treated
simlarly.

T.C. No. 76 of 2002 (Arising out of T.P.(C) No. 948 of 2001)
Cvil Wit Petition No. 7195 of 2001 was filed by one

K. K. Gauthamand 7 Os. in the H gh Court of Delhi against

| TDC, New Del hi and Hotel Yamuna View Pvt. Ltd. through'its
Director M. Arvind Mehta, New Del hi.

In the above wit petition, the petitioners sought to

chal | enge the proposed action of respondent No.1l of

transferring out the services of the petitioners, who are officers
of respondent No.1l to respondent No.3, a newly incorporated
conpany. It is stated that the petitioners are presently posted
in Hotel Agra Ashok in pursuance of their policy of

di sinvestnent and | TDC have proposed to sell the said Hote

to a private bidder. The grievance of the petitioners is that the
officers of the ITDC forman Al India Conmon Cadre in

different disciplines and that Al India seniority lists are

mai nt ai ned and career progress takes place on the basis of Al
India Seniority and that the officers are governed by conmmon
service conditions, pay-scales and rules. The petitioners
qguestioned the proposed transfer to a new enployer as illega

and arbitrary. The prayer in the above wit petition reads as
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fol | ows:

(i) That this Hon ble Court may pass a Wit of Certiorar
or any other appropriate wit, order or direction quashing
the schene of transfer of services of the petitioners from
respondent No.1 to respondent No. 3.

(ii) That this Hon ble Court may pass a Wit of Certiorar
or any other appropriate wit, order or direction quashing
the clause 3.3 (d) and 3.5 and such other clauses of the
Schene of Arrangenent prepared by respondent No.1
(Annexur e- p- 3)

(iii) Award the cost of wit petition to the petitioners: and

(iv) Pass such otheror further orders as this Hon ble
Court may deem fit and proper in the facts and
ci rcunst ances of the case."

The above wit petition was also transferred to this

Court.

A counter-affidavit was filed by the | TDC, respondent

No.1 through its Company Secretary. According to them

di si nvestnent was a policy decision of the Governnent of

India and that this Court has held that the said policy

deci sions should be least interfered in judicial review and that
the CGovernnent enpl oyees have no absol ute right under

Article 14, 21 and 311 of the Constitution of India and that
the CGovernnment can abolish the post itself. It is further
submitted that in the present case, the petitioners are not
Gover nment enpl oyees and are nerely enpl oyees of a public
sector undertaking and that the entire process of

di sinvestnent of the Hotel was carried out by the Governnent
of India, Department of Disinvestnment and that in ternms of the
settl enent, the wages of the enployees including the
petitioners had been restructured and revised and were
operative and that the respondent is not curtailing them and
the rights of the petitioners are not affected in any manner. It
is further submitted that the contention of enployees that the
schene of VRS in respect of the enployees of Ashok Travels &
Tours (a Unit of 1TDC) be nade applicable to the enpl oyees of
the disinvested Unit \026 Hotel Agra Ashok is absolutely

unt enabl e because after the disinvestment, it is for the buyer
to float the schene of VRS in terns of the transferred
docunent s.

In view of the above, it is submitted that the

apprehensi on of the petitioners is baseless and liable to be
rej ected.

The Union of India filed its affidavit in reply through its
Under Secretary and submtted that successive governnents,
both at the Centre and the States have been follow ng the
econom ¢ policy of disinvestnent in Public Sector Enterprises
due to various reasons and in August, 1996, the Centra
CGovernment set up a Public Sector Disinvestment Comm ssion

to nmake recommendations on the identified Central Public

Sect or Undertaki ngs which may be disinvested. It was further
submitted that I TDC is a Governnment Conpany as defined

under Section 617 of the Conpanies Act, set up in 1966 and

at the relevant tine the Governnent of India was hol ding

about 89.97% shares in I TDC, which was running 33 hotels in
all and that |1 TDC was runni ng heavy | osses and its occupancy
rates were far below the market average despite the fact that
its roomrents were |ower than other five star hotels.

The Disinvestrment Commission in its report

reconmended that 1 TDC falls in the non-core category and

hence di si nvestnent can go up to 74% or nmore. The
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recomendati on was accepted by the Governnent at the |eve

of Cabinet Committee on Disinvestnment and a deci sion was

taken by Inter-Mnisterial Goup and at the level of the

Cabi net Conmittee on Disinvestnent to divest each property

i ndividually rather than altogether or in groups.

Respondent Nos. 4 & 5 filed a separate counter affidavit
inreply. According to them the Governnment of I|ndia had

taken a decision for disinvestnent of the properties owned by
respondent No.1 as mmjority of properties doing hotel business
were runni ng huge |l osses to the tune of crores of rupees and
unnecessarily increasing the liabilities of the Corporation. It
was submitted that there is no change in service conditions of
the enpl oyees as per the ternms of share purchase agreenent.

That after the creation of the new Conpany - Hotel Yanuna

View Private Limted, all the enployees working with Hote

Agra Ashok were shifted to the new conpany which was al so a
subsi di ary conpany - of respondent No.1. Cass Ill and IV

enpl oyees of the Hotel approached the H gh Court and

agitated their transfer fromI|TDC to Hotel Yanuna View

Private Limted by way of a Wit Petition No. 41650 of 2001.
The Hi gh Court, by way of an interimorder, maintained the
status quo regarding service conditions of Class IIl and IV
enpl oyees of the hotel and pursuant to the agreenent the
Management of the Hotel Agra Ashok was transferred to
respondent Nos. 4 and 5 on 07.02.2002 and started abiding

by each terns nentioned in the agreenent. Accordingly, the
service conditions of the enployees working with Hotel Agra
Ashok were nmmintained as before. Some of the other

enpl oyees of Hotel Agra Ashok filed civil Wit Petition No.
7195 of 2001 before the H gh Court of Delhi and that the
Government of India as per the report of the Disinvestnent

Conmi ssion accepted the sanme and transferred the hotel to

the respondents and that the decision of the Governnent of
India to sell its share in | TDC was a policy decision within the
anbit of law on the Constitution of India. Wth regard to the
VRS schene, it was submitted that for the enpl oyees of Ashok
Travel s and Tours, VRS Schene was (i ntroduced by circul ar

dat ed 02. 03.2001 but there was no policy for VRS regarding
Hot el Agra Ashok. Al so under clause 8 of the said circular
regardi ng introduction of VRS, it is clearly stated that the
schenes does not confer any right whatsoever on any

enpl oyee to have his request for voluntary retirenent

accept ed.

Two rejoinders were filed on behalf of the workers’ union

to the reply filed by respondent Nos. 3, 4 and 5.

W heard M. ML. Bhat, |earned senior counsel assisted

by Ms. Purnima Bhat, |earned counsel in T.C. No. 73 of 2002

and M. Jayant Nath, |earned senior counsel assisted by M.
Suresh Tripathy, learned counsel in T.C. No. 76 of 2002 for

the respective petitioners and M. Rakesh Dwi vedi, learned
seni or counsel, M. Ashok Bhan and M. Gaurav Agarwal and

M. Praveen Jain, |earned counsel for the respective
respondent s.

We have carefully perused the avernents made in the

affidavit and the reply filed by the respective respondents and
the rejoinder by the petitioners. Qur attention was al so drawn
to the schene of arrangenent (de-nerger) between | TDC Ltd.

and Hotel Yamuna View Private Linmted, report of the

Di si nvest ment Comm ssion and ot her rel evant records and
annexures filed in both the wit petitions.

M. ML. Bhat, |earned senior counsel reiterated the

submi ssions in the Court and M. Jayant Nath, |earned senior
counsel reiterated the contentions raised in the wit petition at
the tinme of hearing. After inviting our attention to the prayer
in the respective wit petition, they also invited our attention
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to the order passed on 13.12.2001 by the Hi gh Court directing
mai nt enance of status quo regardi ng service conditions of
Class |1l and |V enpl oyees of Hotel Agra Ashok. The said
interimorder was extended up to the next date of hearing.

Qur attention was also drawn to the share purchase

agreement clause 9.4 in Article 9 which reads thus:

9.4 The Purchaser will cause the Conpany to continue to
enpl oy all the regul ar enpl oyees of the Unit which have

been transferred to the Conpany on the terns and

conditions that shall not be inferior to the ternms and
conditions as applicable to the regul ar enpl oyees on the date
of transfer of the Unit including with respect to the voluntary
retirement schene applicable to the Conpany as per the

gui del i nes of the Departnent of Public Enterprises, if any,
and terns set out in agreenments entered into by ITDC in
relation to such regul ar enployees with staff/workers

uni ons/ associ ati ons. The Purchaser further covenants that

it shall cause the Conpany to ensure that:

(i) the services of the regul ar enployees will not be

i nterrupted.

(ii) the ternms and conditions of service applicable to the
regul ar enpl oyees will not in any way be | ess

favourabl e than those applicable to them imediately
on the date hereof,

(iii) it shall not retrench any of its regul ar enpl oyees for a
peri od of one year fromthe C osing Date other than

any dism ssal or termnation of regul ar enpl oyees

fromtheir enploynent in accordance with the

applicabl e staff regul ations and standi ng order of the

Conpany or applicable | aw.

(iv) in the event of retrenchment of regul ar enpl oyees, the
Conpany shall pay the regul ar _enpl oyees such
conpensation as is required under applicable |abour

| aws on the basis that the service of the regular

enpl oyees have been continuous and uninterrupted.

Provi ded further, that no retrenchnment of an Enployee
woul d be undertaken unl ess the affected Enpl oyee is

gi ven benefits which are higher of (a) the voluntary
retirement schene applicable to the Conpany as per

the guidelines of the Departnment of Public Enterprises
as of the date hereof and (b) the benefits/conmpensation
required to be statutorily given to an enpl.oyee under
applicable | aw.

(v) the Company will only undertake dism ssal or
term nation of the services of the enployees on account
of disciplinary action in accordance with the applicable
staff regul ations.

(vi) in respect of contract enployees the terns and
conditions of the relevant contracts shall be fully
observed by the Conmpany and t he Purchaser shall keep
CGovernment and | TDC i ndemi fi ed agai nst danmges,

| osses or clainms resulting on account of the Conpany
failing to observe any of the terns and conditions of
such contracts."

Qur attention was also drawn to the order dated

01.02.2002 and, in particular, last para of page 3 of the said
order referring to the status quo order passed by the Hi gh
Court regarding service conditions of Class Ill and IV

enpl oyees of the Hotel. CQur attention was also invited to
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clause 3.3(d) and 3.5.

Learned seni or counsel subnitted that the enpl oyees

consent is necessary before transfer and cited Jawaharl a
Nehru University vs. Dr. K S. Jawatkar and Ot hers, 1989

Supp (1) SCC 679. In this case, the Jawaharlal Nehru

Uni versity, under Section 5(2) of the Jawaharlal Nehru
University Act, 1966, established a Centre of Post-graduate
studi es at I nphal and appointed the respondent as Assi stant
Prof essor on a regul ar basis and also confirned himwe.f.
29.08.1979. In 1981, the University decided to transfer the
Centre to the Manipur University. Under Section 1(4) of the
Mani pur University Act, 1980, the Governor of Mani pur made
an order which provided for transfer of the nenbers of the
faculties of the Centre to the Manipur University. The
guesti on was whether the transfer of the Centre resulted in
transfer of the respondent’s service to the Mnipur University.
Answering in negative and rejecting the Jawaharlal Nehru
University' s appeal, this Court held:

"The respondent continues to be an enpl oyee of the

appel | ant' University. The contract of service entered into by
the respondent -was a contract with the appellant University
and no | aw can convert that contract into a contract between
the respondent and the Manipur University w thout

simul taneously making it either expressly or by necessary

i mplication, subject to the respondent’s consent. The

provi sion in Mnipur /University Act for the transfer of the
services of the staff working at the said Centre nust be
construed as enabling such transfer with the consent of the
enpl oyee concerned. '« Since the transfer of the Centre could
not result in automatic transfer of the respondent’s service,
he continues in the enploynent of the appellant University."

The above judgnent is distinguishable onfacts and on

aw. The Jawaharlal Nehru University case (supra) would
indicate that, in that case there was a purported transfer of
the enpl oyee from Jawaharl al Nehru University to the

Mani pur University without his consent. Admittedly the JNU
did not exercise any control over Manipur University. In the
i nstant case, the transfer was from|TDC Ltd. to respondent
No. 3 Conpany, the share-holding pattern of the two

conpani es were exactly the same. Therefore, it did not make
any difference to the enpl oyees, especially, when the schene
of de-merger itself provide that the enployee will continue in
service of the respondent No.3 with full benefits including
continuity in service. The provisions of the Conpanies Act,
1956 were not involved in the JNUs case. Further the two
Universities were totally unconnected entities hence the ratio
of that judgnent, in our opinion, is not applicable to the facts
in hand. Even in the judgnent of this Court, in JNUin para 8
it has been observed that at worst this would not inpinge

upon the validity of the de-nerger schene. The effect of that
woul d be that the enpl oyee woul d be deened to have

retrenched and would be entitled to conpensati on as such-in
accordance with law. In the instant case, the enpl oyees never
clainmed that they may be considered as retrenched. Even if it
is the claimof the petitioners that they have been retrenched,
the wit petition is not the appropriate proceedi ngs and the
petitioners were required to institute appropriate proceedi ngs
as per the industrial/labour |aws.

M. ML.Bhat, |earned senior counsel also cited Nokes

vs. Doncaster Amal gamated Collieries Ltd. (1941) 11

Conpany Cases 83 House of Lords for the proposition that a
free citizen in exercise of his freedomis entitled to chose the
enpl oyer whom he pronises to serve, so that the right to his
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services cannot be transferred fromone enployer to anot her
wi thout his consent. The Court was considering the whol e
guestion, however, as to whether Section 154 of the
Conpani es Act, 1929 provides a statutory exception to that
principle. The Lord Chancellor cane to the conclusion that
the contracts of personal service are not automatically
transferred by an order nade under Section 154. The House
of Lords stated as under

"When the Court makes an order under Section 154 of the
Conpani es Act, 1929, transferring all the property and
liabilities of the transferor company to the transferee
conpany, a contract previously existing between an

i ndi vidual and the transferor conpany does not
automatically become a contract between the individual and
the transferee conpany.

The fundanental principle of cormon |law that a free

citizenis entitled to choose hiis enployer, so that the right to
his services cannot be transferred fromone enployer to

anot her wi thout his consent, is not abrogated by the order

whi ch could be nmade under the section. To effect such an
alteration would require explicit clear words. The right to

the service of an enployee is not the property of the

transferor conpany.”

M. Jayant Nath, |earned senior counsel appearing for the
petitioner in T.C. . No. 76 of 2002 invited our attention to the
prayer in the wit petition and the salient features of the
schenme of arrangenent and the order passed by the

Departnment of Conpany Affairs dated 01.02.2002 al low ng the
scherme under Section 391 of the Act.

M. Rakesh Dwivedi, |earned senior counsel inhis reply
submitted that there will not be any difficulty to continue to
enpl oy all the regul ar enpl oyees of the Uni on which have

been transferred to the Conpany on the ternms and conditions

and the terns set out in the agreenent entered into by |TDC
inrelation to such regul ar enployees with staff/workers

uni ons/ associ ations. He further proceeded to subni't that, if
there is breach of the obligation under the schene, the

enpl oyees can al ways approach the appropriate forumfor
redressal. He also invited our attention to the reply filed by
the respective respondents objecting to the prayer asked for in
the wit petition

We have given our thoughtful consideration to the riva
submi ssi ons nmade by the respective counsel appearing for the
respective parties. |In our opinion, the present wit petitions
filed by the enpl oyees nerits to be dismissed. Since

di sinvestnment was a policy decision of the Governnent of

India. This Court also has held that the said policy decision
shoul d be least interfered in judicial review and that the
CGovernment enpl oyees have no absolute right under Article

14, 21 and 311 of the Constitution of India and that the
CGovernment can abolish the post itself. 1In the present case,
the petitioners are not government servants and are nerely

enpl oyees of a public sector undertaking. This apart, the
service conditions of the petitioners are being protected under
t he new managenment on the disinvestnment of the Hotel and

the fact that other hotels are also in an advanced stage of

di sinvestnent in pursuance of the policy decision taken by the
CGovernment of India for disinvestnent of the hotel units. W
see no reason to interfere with the aforesaid decision. In case
ultimately the petitioners are aggrieved by any aspect of terns
of reference and formalization of agreenent and conpl etion of

di sinvestnent it is always open to the petitioners to approach
the courts for redressal of their grievances.
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We have already extracted C ause 9.4 of the share

purchase agreenent dated 07.02.2002 in paragraphs supra.

In our view, the decision of the Government of India to divest
the property was a policy decision which was not in any

manner contrary to the law of the land. Simlar policy

deci sion of the Governnent of India to disinvest 51%of this
share holding in Bharat Al um nium Conpany Limted referred

to as Bal co was chal l enged before this Court and this Court
has dealt with the scope of the judicial reviewin such
econom ¢ policy decisions. This Court rejected the contention
that the sale of the shares of the Government of India in Balco
was | egal and the enpl oyees of Bal co have ceased to be

enpl oyees of a governnent conpany. However, it is stated

that the service conditions of the enployees were not affected
by the transfer of the shares.

We have al so carefully perused the schene. It is evident
fromthe schene itself that all the enpl oyees were to be
retained as stipulated in the transfer docunments on the same
terns and conditions of service for 1 year and they were
entitled for paynent of gratuity and provident fund as per the
then existing scheme. The ternms and conditions of service
applicable to the enpl oyees was not in any way be |ess
favourabl e than those applicable to theminmediately on the
date thereof. The relevant provisions of the transfer
docunents relating /to disinvestnent of Hotel Agra Ashok are
bei ng reproduced herein bel ow

Clause 3.2 (d) of the Scheme of Arrangenent reads as

fol | ows:

"wth effect fromthe appointed date, all enployees of the
Transferor engaged in the Transferred Undert aki ng shal

becorme the enpl oyees of the Transferee on the terns and
conditions on which they are engaged as on the Appointed

Date by the Transferor wi thout any-interruption of services
as a result of this Scheme. The Transferee agrees that the
services of all such enployees with-the Transferred
Undert aki ng upto the Appointed Date shall be taken into
account for purposes of all retirenent benefits to which they
may be eligible in the Transferor on the Appointed Date."

In view of the above, we are of the opinion that the

appr ehensi on of the enpl oyees is baseless and is liable to be
rej ected.

It is also pertinent to notice that | TDC has not

participated in the disinvestnment process as the sane was
carried out by the Mnistry of D sinvestnment, Governnent of
India. The safeguards regarding the service conditions of the
enpl oyees have been duly provided in the transfer docunent

i.e. de-nmerger schene and share purchase agreenent. This
Court also in Balco Enpl oyees’ Union (Regd.) vs. Union/ of
India and Ot hers, (2002) 2 SCC 333 held that the enpl oyees

of the conpany registered under the |ndian Conpani es Act do
not have any vested right to continue to enjoy the status of the
enpl oyee of an instrumentality of the State.

In the instant case, with the intention to pronote the

schenme of disinvestnment, the Government issued an
advertisenent to outright sale of 6 hotels and long term| ease
for 2 hotels. The property of respondent No.1 was denerged

in the name of the new conmpany with the approval of the
Conpany Law Board. W have perused the order approving

the schene of arrangenent as annexed and marked as
Annexure-C(a)/2. Al the enployees after the creation of the
new conpany were shifted to the new conpany whi ch was

al so a subsidiary conpany of | TDC. Respondent No.1 invited
tenders for sale of the Hotel. The offer nade by Respondent
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Nos. 4 and 5 was accepted by respondent No.1 as successfu

bi dder and accordingly, the shares of Hotel Yanuna View
Private Limted were transferred under share purchase
agreement dated 07.02.2002. It is pertinent to notice that at
the time of inviting bid, no such liabilities of VRS to the
enpl oyees were shown agai nst Hotel Agra Ashok. Al the
liabilities were nmentioned in the bal ance sheet of the conpany
i ncluding property tax and water tax to be deposited with the
Cant onment Board. Respondent Nos. 4 and 5 got the shares

of Hotel Yanuna Private Linmited transferred in their favour
whi |l e share transfer agreenment dated 07.02.2002 wherein
certain conditions were put in by respondent No.1 keeping in
m nd the order of the Hi gh Court for mmintaining the status
quo of the class Ill and IV enpl oyees. Pursuant to the
agreenment, the Managenent of the Hotel was transferred to
respondent No. 4.

The enpl oyees have al so chal | enged t he non-

i mpl enentati on of VRSin respect of the enployees of Hote
Agra Ashok. In our-view, the petitioners/enployees cannot
claimparity in respect of other enpl oyees working under |TDC
in different properties who have been granted benefits under
VRS as the scherme was never nmade applicable to the

enpl oyees working with the present property. No disclosure
of any such introductionof VRS was given by ITDC at the tine
of sale, neither was any anount to be deposited by the
purchaser. W are, therefore, of the opinion that respondent
Nos. 4 and 5 is under no obligation to float the VRS schene
because in para 9(4), the VRS has to be given only when
conpany retrenches its regular enployees. But here the
conpany is ready to continue with its enpl oyees with the

sanme ternms and conditions nmentioned in the share purchase
agreenment. The enployees are unwillingto continue on the
sanme terms and, therefore, they cannot conpel the

managenent to introduce VRS schene.” Wen the share

pur chase agreenent was executed with respondent No.5, then
there was no scheme introduced for grant of VRS because

prior to the sale the petitioners were enpl oyees of /| TDC and
not of Hotel Yanuna View Linmited. They have al ready

objected their transfer to Hotel Yanuna Private Limted. The
petitioners are denmanding VRS from | TDC because as per the
orders dated 13.12.2001 and 05.03.2002 of the Allahabad

H gh Court, the enpl oyees of Hotel Agra Ashok cannot be
transferred to the new conpany Hotel Yanuna Private

Limted. Wth intention to escape the liability of contenpt, the
| TDC specifically asked the buyer to naintain the service
condi tions of the enployees on the sanme terns by entering
into a share purchase agreenment, however, no condition in
this agreement was nentioned for offering VRS. " | n other
words, a VRS schene for enpl oyees of Ashok Travels & Tours
was i ntroduced by circular dated 02.03.2001 but there was no
policy for VRS regardi ng Hotel Agra Ashok. Also under d ause
8 of the said circular regarding introduction of VRS, it is
clearly stated that the schene does not confer any right

what soever on any enpl oyee to have their request for

vol untary retirenent accepted. The respondent has al so no
such obligation under para 94 (lV).

This Court in a recent judgnent in the case of Board of

Trust ees, Vi sakhapatnam Port Trust & OGthers vs. T.S. N

Raj u and Anot her, 2006 (9) Scale 55 (Dr. AR Lakshmanan

and Tarun Chatterjee, JJ) while considering the schene of
voluntary retirenent applicable to Port Trusts considered the
scope of entitlenent to avail the benefit of the schene. This
Court held that the Chairman of the Port Trust has absolute
right either to accept or not to accept the applications filed by
the enpl oyees for retirenent and the request of enployees
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seeking voluntary retirenent was not to take effect until and
unless it was accepted in witing by the Port Trust Authorities.
This Court held in para 35 as under: -

“I'n our opinion, the request of the enpl oyees seeking

voluntary retirenent was not to take effect until and unl ess

it was accepted in witing by the Port Trust Authorities. The
Port Trust Authorities had the absolute discretion whether to
accept or reject the request of the enpl oyee seeking

voluntary retirement under the scheme. There is no

assurance that such an applicati on woul d be accepted

wi t hout any consi deration. The process of acceptance of an

of fer made by an enpl oyee was in the discretion of the Port
Trust. W, therefore, have no hesitation in coming to the
conclusion that the VRS was not a proposal or an offer but
nerely an invitation totreat and the applications filed by the
enpl oyees constituted an offer.”

As already noticed, the Government of India constituted

the Disinvestnent Comm ssion and accepted the

recomrendation of the said Commi ssion. A decision was

taken by Inter-Mnisterial Goup and at the level of the

Cabi net Conmittee on Di sinvestnent to divest each property

i ndividually rather than altogether or in groups.

It is also beneficial for us to refer to the judgnent of

Bal co Enpl oyees’ Uni on(Regd.) vs. Union of India and

Q hers (supra) by which this Court has dealt with the scope of
the judicial reviewin such econonic policy decisions. This
Court held as follows: -

34. Applying the anal ogy, just as the Court does not sit over
the policy of the Parlianent in enacting thelaw simlarly, it
is not for this Court to examne whether the policy of this

di sinvestnment is desirable or not\005\005

47. Process of disinvestnent is a policy decision involving
conpl ex econonic factors. The Courts have consistently
refrained frominterfering with econom c decisions as it has
been recogni sed that econoni c expedi enci es | ack

adj udi cati ve disposition and unl ess the economni c deci sion
based on econoni ¢ expedi encies, is denonstrated to be so
violative of constitutional or legal [imts on power or so
abhorrent to reason, that the Courts would decline to
interfere. In matters relating to econom c issues, the
Government has, while taking a decision, right to "trial and
error” as long as both trial and error are bona fide and
within limts of authority\005.

92. In a denocracy it is the prerogative of each el ected
CGovernment to followit’s own policy. Often a change in
Government may result in the shift in focus or change in
econom ¢ policies. Any such change may result in adversely
affecting sone vested interests. Unless any illegality/is
conmitted in the execution of the policy or the sane i's
contrary to law or mala fide, a decision bringing about
change cannot per se be interfered with by the Court.

93. Wsdom and advi sability of econonmic policies are
ordinarily not anenable to judicial review unless it can be
denonstrated that the policy is contrary to any statutory
provision or the Constitution. In other words, it is not for the
Courts to consider relative merits of different econonic
pol i ces and consi der whether a wi ser or better one can be
evol ved. For testing the correctness of a policy, the
appropriate forumis Parliament and not the Courts\005\005
98. In the case of a policy decision on economic matters, the
courts should be very circunspect in conducting any

enquiry or investigation and nust be nost reluctant to

i mpugn the judgnent of the experts who may have arrived at




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

13

a conclusion unless the Court is satisfied that there is
illegality in the decision itself."

In the instant case, the CGovernment has acted on advice

of experts before taking a decision to disinvest its shares in

| TDC Limted. Even thereafter, through a fair and transparent
process as detailed in the reply affidavit of the Union of India,
the Government has ensured that it has got the best price for

its shares. It is also pertinent to notice that the Government
has not received any other higher offer. The contention of the

| earned senior counsel for the wit petitioners that the price is
| ess has not been supported by any docunentary evidence. In
simlar situation, this Court has observed in Bal co Enpl oyees’

Uni on case (supra) as follows:-

" 65. \005\005 It is not for this Court to consider whether the
price which was fixed by the Evaluation Committee at

Rs.551.5 crores was correct or not. Wat has to be seen in
exerci se of judicial review of admnnistrative actionis to

exam ne whether proper procedure has been foll owed and

whet her the reserve price which was fixed is arbitrarily | ow

and on the face of it, unacceptable.

66. \ 005\ 005 When proper procedure has been followed, as in
this case, and an offer is nade of a price nore than the
reserve price then there is no basis for this Court to

concl ude that the decision of the Government to accept the
offer of Sterlite iis\in any way vitiated."

The very same contention rai sed by the enpl oyees in the

i nstant case was raised by the enpl oyees of Bal co when the
CGovernment of India disinvested its majority shares in Bal co.
This Court rejected the contention that the sale of the shares
of the Government of India in Balco was l'egal as the

enpl oyees of Bal co have ceased to be enpl oyees of a

Government Conpany. |t was, inter alia, observed as foll ows:-
"47. \ 005\ 005 Even though the workers may have interest in the
manner in which the Conpany is conducting its business,

i nasmuch as its policy decision may have an inpact on'the
workers rights, nevertheless it is an incidence of service for
an enpl oyee to accept a decision of the enployer which has
been honestly taken and which is not contrary to | aw. Even a
government servant, having the protection of not only

Articles 14 and 16 of the Constitution but also of Article 311
has no absolute right to remain in service. For exanple,

apart from cases of disciplinary action, the services of
government servants can be termnated if posts are

abol i shed. If such enpl oyee cannot make a grievance based

on part IIl of the Constitution or Article 311 then it cannot
stand to reason that |ike the petitioners, non-governnent

enpl oyees working in a conpany which by reason of judicia
pronouncerent may be regarded as a State for the purpose

of part IlIl of the Constitution, can claima superior or a
better right than a governnent servant and inpugn it’s

change of status\005.

48. \005.. If the abolition of a post pursuant to a policy
deci si on does not attract the provisions of Article 311 of the
Constitution as held in State of Haryana v. Des Raj

Sangar and Anr. on the sane parity of reasoning, the policy

of disinvestment cannot be faulted if as a result thereof the
enpl oyees lose their rights or protection under Articles 14
and 16 of the Constitution. In other words, the existence of
rights of protection under Articles 14 and 16 of the
Constitution cannot possibly have the effect of vetoing the
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Government’s right to disinvest. Nor can the enpl oyees claim
a right of continuous consultation at different stages of the
di si nvestnent process. If the disinvestnment process is gone
through wi thout contravening any |law, then the norna
consequences as a result of disinvestment must foll ow

49. The CGovernnent coul d have run the industry

departrentally or in any other form Wen it chooses to run
an industry by form ng a conpany and it becones its

shar ehol der then under the provisions of the Conpanies Act

as a shareholder, it would have a right to transfer its shares.
VWhen persons seek and get enploynent with such a

conpany regi stered under the Companies Act, it must be
presuned that they accept the right of the directors and the
sharehol ders to conduct the affairs of the conpany in
accordance with law and-at the sane tine they can exercise
the right to sell their shares.”

We may al so usefully refer to the decision of the Mdras

H gh Court in the case of (Southern Structurals Staff Union
vs. Southern Structurals Ltd.) (1994) 81 Conp. Cases 389
(Mad) wherein the Madras Hi gh Court held as follows: -

"The enpl oyees have no vested right in the enpl oyer

conpany continuing to be a governnent conpany or ’other
authority’ for the purpose of Article 12 of the Constitution of
I ndi a\ 005. The status so conferred on the enpl oyees does not
prevent the Governnent from disinvesting; nor does it make
the consent of the enpl oyees a necessary precondition for

di si nvestnent."

In the case of Balco, as well as-in the present case, the
Governnment of India has ensured that the interest of the
worknmen are fully protected. As in the case of Balco, the
shar ehol der agreenent between Governnent of India and the
purchaser has been reproduced in the reply affidavit filed on
behal f of the Union of India in transfer case No. 73 of 2002.
W may al so place on record the subm ssion nmade by

| earned seni or counsel M. Rakesh Dwivedi that the

Government of India cannot have any objection to a direction
to the Hotel Yanuna View Private Linmited to float a VRS
schenme keeping in view its obligation under para9.4(iv) of the
share purchase agreenent in ternms of the office nmeno dated
05. 05. 2000.

A perusal of paragraphs 23, 24, 54, 55 and 56 of the

judgrment of this Court in Balco would indicate that the above
protection of the workers’ interest in simlar circunstances
has been held by this Court to be adequate and |awful .~ This
Court in para 55 has observed as foll ows: -

"55. W are satisfied that the workers’ interests are
adequately protected in the process of disinvestnent. Apart
fromthe aforesaid undertaking given in the Court, the

exi sting | aws adequately protect workers' interest and no
deci sion affecting a huge body of workers can be taken

wi t hout the prior consent of the State Governnent.
Furthernore, the service conditions are governed by the
certified orders of the Conmpany and any change in the
conditions thereto can only be made in accordance with

l aw. "

Further as per the Denerger Scheme, all the liabilities
relating to the transferred undertaki ng upto the date of
transfer were taken over and were to be discharged by the
transferee. Thus, the transferee is liable to pay all the
liabilities and dues (including gratuity) to the enpl oyees on
the same terms and conditions of service which were

applicable to the enployees in the hotel, including the
benefits related to the tenure of service in the hotel upto the
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date of transfer. As far as the provident fund of the

enpl oyees is concerned, the PF accounts of the enpl oyees of

the hotel in ITDC PF Trust were transferred by the trust to

the new accounts of the concerned enployees in the Regi ona
Provi dent Fund Comm ssioner after the completion of

formalities under the provisions of Enpl oyees Provident

Fund and M scel | aneous Provi sions Act, 1952.

The denerger of the hotel union from|TDC was a

consi dered deci sion taken by the Cabinet Conmittee on

Di si nvest ment and had the approval of the Departnment of

Conpany Affairs in terns of the Companies Act, 1956. The
reasons for creating a separate conpani es has been given in

the reply affidavit and the contents of the sane are reiterated
in reply.

By order made by the Departnent of Conpany Affairs on
04.10.2001, 1 TDC was directed to convene a neeting of the
creditors of Hotel “Agra Ashok for the purpose of considering
and if thought fit approving with or wthout nodifications, the
schene and the said order al so appointed M. S.B.Mthur D

11 (Retd.) Department of Conpany Affairs as Chairnman for the
neeting who was also to report the result of the neeting to the
Depart ment of Conpany Affairs-on the conclusion of the
creditors neeting. A neeting was held on 30.10.2001 and the
Chairman of the said nmeeting had directly reported the result
of the neeting to the Departnent of Conpany Affairs.

It may al so be noticed that a fresh petition was filed with

the Department of Conpany Affairs on 26.12.2001 under

Section 391 and 394 of the Conpani es Act for approval to new
schenme of agreement between | TDCand Hotel Yanuna View

Private Limted and their respective shareholders for Hote
Agra Ashok. The conpany was also directed vide order dated

01. 01. 2002 to give public notice regarding the scheme of
arrangenent and hearing through advertisenent in a | eading
English and vernacul ar daily newspaper. ~The notice was duly
published in Indian Express on 04.01. 2002 and Amar Uj al a,

Agra Edition H ndi on 05.01.2002 after protecting the interest
of the creditors and hearing the parties the Departnent of
Conpany Affairs gave approval of the schene of agreenent on

01. 02.2002. The denerger was conplete on 01.02.2002. It is
only thereafter that the shares of Governnent of India in Hote
Yamuna View Private Limted was sold to Respondent No.5 on
07.02. 2002 by the share purchase agreenent.

It is also brought to our notice at the tine of hearing that

all the 8 petitioners who have chall enged the policy decision of
the Government of |ndia have resigned their-job and joined

some other service. The statenent was not disputed or denied
by | earned seni or counsel for the petitioners.

For the foregoing reasons, we hold that there is

absolutely no nerit or substance in the contentions raised by

| earned senior counsel for the petitioners. The wit petitions
are, therefore, liable to be disnissed and the policy decision
taken by the Governnment of India to transfer the Hotel Agra
Ashok to M's Mhan Singh and Yanuna View Private Limted

cannot be assailed at the instance of the enployees.

The writ petitions are accordingly disnissed, however,

there will be no order as to costs. In view of the disposal of the
wit petitions, the transfer cases are al so di sposed off

accordi ngly.




