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The issue in this civil appeal filed by the departnent
under section 35L(b) of the Central Excise Act, 1944 relates to
the eligibility to the benefit of exenption under Notification
No. 123/ 81- CE dated 2nd June, 1981, as anended.

Ms Gnni Filanments Ltd. (hereinafter referred to for the
sake of brevity as "the assessee") is 100% Export Oriented Unit
manuf acturing fil anent yarn. The assessee was |icensed under
section 58 of the Custons Act, 1962 bearing Licence No.

1- Cust ons/ 90 dated 13.3.1990.  The assessee was al so granted
L-4 licence for the manufacture of cotton yarn falling under
Chapter 53.

The assessee made an application under notification
no. 123/81 to the Conpetent Authority for renoval of certain
goods, under form CT-3, from 100% Export Oriented Unit to
its factory, nanely, A C. Sheets, air-Conditioners, flush doors,
typewiters, storewells, tables, chairs, which was granted.

On 2.1.1991, the departnent issued a showcause notice
cal ling upon the assessee as to why duty of Rs.4,55,872.72
shoul d not be recovered fromthe assessee for not using the
goods, cleared under form CT-3 in the manufacture of
cotton/filanment yarn in their Undertaking.

By reply dated 31.1.1991, the assessee subnitted that
since the conpetent authority had all owed the above goods to
be brought into their Undertaking from 100% export oriented
unit under form CT-3 and since the said goods were brought
into their undertaking in connection with the manufacture of
conbed cotton yarn, the requisite conditions mentioned in the
notification no.123/81 stood satisfied and the departnment was
not entitled to denmand duty fromthe assessee. The assessee
further subnmitted that direct utilization of the said goods in the
manuf acture of conmbed cotton yarn (which was an export
product) was not necessary in view of the words "in connection
with the nanufacture” in the said notification

The Adjudicating Authority confirmed the show
cause notice holding that the assessee had failed to prove
that the said goods were used in the nanufacture of conbed
cotton yarn. Being aggrieved, the assessee herein went in
appeal to the Customs, Excise & Gold (Control) Appellate
Tri bunal (hereinafter referred to for the sake of brevity as
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“the tribunal") which following its earlier judgments held
that notification no.123/81 should be given wi dest possible
interpretation as its object was to increase the revenue and
bal ance of paynment position. |In this connection, the

Tri bunal al so placed reliance on the words "in connection
with the manufacture” in the recital to the said notification.

In this appeal, we are required to decide the scope, anbit
and effect of notification no.123/81, as anended.

To deci de the above question, we quote herein bel ow
notification no.123/81-CE dated 2.6.1981, as anended: -
" EXEMPTI ON TO GOODS FOR HUNDRED PER
CENT EXPORT ORI ENTED UNDERTAKI NGS

The Central Governnent, being satisfied that it is
necessary in public interest so.to do, hereby exempts excisable
capi tal goods, conponents and raw materials, consumables,
spares and packaging materials (hereinafter referred to as the
goods) when brought in connection with the manufacture and
packagi ng-of articles into an undertaki ng approved by the
Board of Approval for hundred per cent Export Oriented
Undert aki ngs appoi nted by the notification of Governnent of
India in the fornmer Mnistry of Industry and Cvil Supplies
(Departnent of Industrial Devel opnent) No. S. O
163(E)/RLI W 10(2)/ 76 dated the 3rd March, 1976 fromthe

whol e of \ 027

(i) the duty of excise |eviable thereon under section 3
of the Central Excises and Salt Act, 1944 (1 of

1944); and

(ii) the additional duty of excise'leviable thereon under

sub-section (1) of section 3 of the Additiona
Duti es of Excise (CGoods of Special Inportance)
Act, 1957 (58 of 1957), subject to the follow ng
conditions namely: -

(a) the hundred per cent export-oriented
undertaking is approved by the said Board;

(b) the goods required by such undertaking for
manuf acture and packaging of articles are
brought directly to the factory of

manuf acture and are used in the

manuf act ure and packagi ng of such

articles neant solely for export or for supply
to a unit situated in another Free Trade

Zone, Export Processing Zone or hundred

per cent export oriented undertaking for the
manuf act ure of goods solely neant for

export;

(c) such undertaki ng exports out of India
hundred per cent or such other percentage as
may be fixed by the said Board of articles
manuf actured wholly or partly fromthe

goods for the period stipulated by the said
Board or such extended period as may be
specified by the said Board,;

(d) on clearances up to twenty-five per cent, of
articles so produced or manufactured and

allowed to be sold in India, such undertaking

shal | pay duty of excise |eviable on such
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articles under section 3 of the said Centra
Exci ses and Salt Act;

(dd) on cl earances of five per cent of articles so
produced or manufactured or such ot her

percentage, as may be fixed by the said

Board and allowed to be sold in India, such
undert aki ng shall pay duty of excise |eviable

under section 3 of the said Central Excises

and Salt Act, provided such articles are in

the nature of rejects;

(e) the procedure set out in Appendix to this
notification is foll owed by such undertaking;

(f) on the expiry of the period referred to in
condition (c), such undertaking shall pay

exci se duty on the goods unused and the

articles manufactured fromthe goods

wi t hout  depreci ation and at the rates in

force at the time of clearance

2. Not wi t'hst andi ng anyt hi ng contained in the
conditions in the preceding paragraph, sanples of articles
manuf actured fromthe goods for the purpose of display and
canvassing may be cleared in such quantities and subject to
such limtations as may be specified by the said Board if the
duty of excise at the appropriate rate has been paid on the goods
contai ned in such sanpl es.

3. Not wi t hst andi ng anyt hi ng contai ned in the
conditions (b) and (c) of the first paragraph, clearances of the
articles manufactured wholly or partly fromthe goods brought
into a hundred per cent export oriented undertaking for supply
to the Ol and Natural Gas Conmission or the Gl India Limted
or as the case may be the Gas Authority of India Ltd. for their
project in India against global tender shall be exempt fromthe
so much of the duty of excise |eviable thereon under section 3
of the Central Excises and Salt Act, 1944 (1 of 1944) ‘as is in
excess of the anount calcul ated at the rate of 15% ad val orem
and fromthe whol e of the additional duty of excise |eviable
t hereon under sub-section (1) of Section 3 of the
Addi tional Duties of Excise (Goods of Special |nportance) Act,
1957 (58 of 1957), subject to the followi ng further conditions,
namel y: -

(i) the sai d undertaki ng produces a certificate to the
Assi stant Collector of Central Excise, prior to the
cl earance of such articles fromthe General

Manager or the Project Manager of the G| and

Natural Gas Conmission or the Gl India Linted

or as the case may be the Gas Authority of India
Limted to the effect that such articles are required
to be supplied against global tender to the G| and
Natural Gas Conmission or the Ol India Limted

or as the case nay be the Gas Authority of India
Limted for their project in India specified in the
Certificate; and

(ii) the said undertaking produces to the Assistant
Col l ector of Central Excise within three nonths
fromthe date of the said clearance of such articles
or such extended period as may be all owed by the

Assi stant Collector of Central Excise, a certificate
fromthe General Manager or the Project Manager
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of the G| and Natural Gas Commi ssion or the O
India Limted or as the case nay be the Gas
Authority of India Ltd., to the effect that such
articles have actually been received by the G| and
Natural Gas Commi ssion or the Ol India Linted

or as the case may be the Gas Authority of India
Ltd., at the specified project and are intended for
use in the specified project.

APPENDI X

Procedure to regul ate the novenent of the goods for
Manuf act ure and packagi ng of articles for export.

(a) Application for-obtaining the goods free of duty.\027
Any person intending to obtain the goods free of duty for use
by himin his 100 per cent export oriented undertaking shal
make an application in witing to the Assistant Collector of
Central Excise in proper formto be prescribed by the Assistant
Col I ector' of Central Excise stating therein the annual quantity
of the goods required and the purpose for and the manner in

whi ch such goods are intended to be used and declaring that the
goods shall be used for such purpose and in such manner only.
The Assistant Collector may grant the application after causing
such enquiries to be made as he may deem fit and the applicant
shall then enter into a bond in the formgiven at Annexure A
bel ow wi th such surety or sufficient security, in such anount
and under such conditions as the Assistant Collector of Centra
Exci se approves. The Assistant Collector of Central Excise
may, however, allow the annual quantity of the goods to be
brought as furnished by the nmanufacturer to be extended when a
request to that effect is nade. The concession shall expire on
the 31st Decenber every year, but may be renewed if the
Assistant Collector of Central excise sees no reason to the
contrary:

Provided that, in the event of death, insolvency or
i nsufficiency of the surety, or where the ampbunt of the bondis
i nadequat e, the Assistant Collector of Central Excise, in his
di scretion, demand a fresh bond, and may, if the security
furni shed for a bond is not adequate, demand additiona
security.

After the grant of the application and execution of bond
by the applicant, the Central Excise officer-in-charge of the 100
per cent Export oriented undertaking shall issue a certificate, in
the formgiven in Annexure B bel ow certifying that\027

(i) the sai d undertaki ng has executed a bond in the
formgiven in Annexure A below with the

Assistant Coll ector of Central Excise showi ng the
nunber and particulars of the bond; and

(ii) the speci men signature of the agent of the said
undert aki ng furni shed on the body of the

certificate is genuine and he would attest it. The
certificate shall be sent by the said officer-in-
charge under registered post (acknow edgenent

due) to the factory fromwhich the goods are to be
obtained. A copy of the certificate shall also be

sent by the said undertaking to the Superintendent

i n-charge of the range of the factory from where

the goods are to be received.

(b) Renoval of goods to 100% Export oriented
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undert aki ng.\0270n recei pt of the aforesaid certificate the
factory (consignor) fromwhere the goods have to be renoved
shal | prepare an application in the formgiven in Annexure C
bel ow i n quadruplicate for removal of non-duty paid goods

from one warehouse to another mentioning clearly the nunber

and date of the bond in Annexure A below as per the certificate
i ssued by the Central Excise officer-in-charge of the 100 per
cent Export Oriented Undertaking. Renoval application in
Annexure C bel ow nmust be serially nunbered. The serial No.
shoul d be according to the financial year. The serial No. mnust
be noted on all the copies. Wenever any renoval application
has to be cited in the course of correspondence; the nane of the
factory, the Serial No. and date of Annexure C bel ow should

al ways be quoted as reference. The consignor shall however,
intimate to the Central Excise officer-in-charge of the 100 per
cent Export oriented undertaking about the renoval of goods at

| east 12 hours before such removal is expected to take place.

(c) Mar ki ng of the packages.\027Packages to be marked and
address to be noted in the application

The factory of renoval (consignors) nust\027

(1) ensure that ‘packages bear proper marking
and nunber;
(ii) ensure that all copies of Annexure 'C bel ow

are promnently marked "I ntended for use in
the undertaki ng approved for manufacturing
100 per cent Export oriented goods";

(iii) give the full address of the factory of
renoval as well as of the Superintendent-in-
charge of the range under which the factory
falls and the Collectorate to which itis
attached.

Whenever any of these addresses is used for dispatching
pur poses, care nust be taken by the dispatching factory to see
that the full address of the Superintendent in-charge of the
range including the names of the district is properly reproduced.

(d) Preparation of Gate Pass.\027The consi gnor shall also
prepare a gate pass in Form G P.2 in Appendix | (Centra

Exci se Series No.65AA) to the Central Excise Rules, 1944, in
respect of the goods proposed to be renmoved fromhis factory
and will thereafter clear the goods on his own w thout any
verification by any Central Excise Oficer.

(e) Di sposal of docunments in Annexure C and Gate

Pass.\ 027The Consignor shall send the original and'triplicate
copy of the Annexure C bel ow and original copy of the gate

pass along with the consignment to the consignee. The
duplicate copy of Annexure C below will be sent by the

consi gnor to the Assistant Collector of Central Excise in-charge
of the 100 per cent Export oriented undertaking. The duplicate
copy of the gate pass will be sent by the consignor to the

of ficer-in-charge of his factory within 24 hours of the renoval
of the consignment in question. The said officer-in-charge shal
mai ntai n an account of all such renovals in Annexure D bel ow.

(f) Action at destination.\0270n recei pt of the duplicate copy
by the Assistant Collector of Central Excise, it nust

i medi ately be entered in the "Record of Receipts in bond"

gi ven in Annexure E bel ow and forwarded the sane day to the
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Central Excise officer-in-charge of the 100 per cent Export
oriented undertaking. The entries in this record should be
verified against relative entries of the Record of Raw Materials
prescri bed by the Coll ector.

(9) Responsi bility for further accounting.\O027After delivery
of the goods from a nmanufacturer, proper accounting of these
goods shall be the responsibility of the Central Excise officer-
i n-charge of the 100 per cent Export oriented undertaking.

(h) Exam nati on of the consignnent on receipt.\027(1) The
consi gnee nmust give intimation of the arrival of the
consignnent at his premses to the Central Excise officer-in-
charge of the 100 per cent Export oriented undertaking w thout
any del ay and shoul d store the sane separately and intact,
pendi ng exami nation and check by the said officer and the said

officer, after taking account of the goods, will identify them
with the marks and nunbers, and wei gh the consignnment in
full. ' Thereafter, he shall conplete the re-warehousing

certificate on the duplicate copy received fromthe Centra

Exci se Superintendent-in-charge of the factory at destination

and original and triplicate copy of the applications presented by
the consignee, return-duplicate to the Central Excise officer-in-
charge of the factory of renoval direct and triplicate to the
consi gnee for dispatchto the consigner after noting thereon the
deficiency or excess, if any.

(2) Duty ‘on shortages or losses in transit.\027Si nce
the bond in Annexure A bel ow woul'd have been executed by
the consignee, duty on shortages w || be demanded from hi m

after condoning the permssible |losses in transit.  For such
commodity a separate schedule of |osses will be fornulated and
i ssued by the Collector of Central Excise.

(i) Re-entry.\0271f the duplicate application is received by the
Central Excise Oficer-in-charge of ‘the 100 per cent Export

oriented undertaking, before arrival of the goods is reported to
hi m by the consi gnee, he nust keep it pending, securely and
systematically filed in a file marked "pending duplicate in

Annexure B application" and record the particulars of the
consignnent in his "record of receipts-.in bond" prescribedas in
Annexure E bel ow and no sooner the consignment is received,

he will follow the procedure prescribed in paragraph (h) above.

() Duty | eviabl e on exci sabl e goods not duly accounted

for as having been utilized in the manufacture of goods for
export, etc.\027If any exci sabl e goods obtai ned under this
procedure are not duly accounted for as having been utilized in
connection with the manufacture and packagi ng of articles

for export or clearances up to twenty five percent of the articles
produced or manufactured and allowed to be sold in‘lndia on
paynment of duty of excise |eviable under section 3 of the
Central Excises and Salt Act, 1944 (1 of 1944) or for clearances
for supply to the G| and Natural Gas comm ssion for their
projects in India against global tender or are not shown to the
satisfaction of the Central Excise officer-in-charge of 100 per
cent Export oriented undertaking to have been | ost or destroyed
by natural causes or by unavoi dabl e accidents during storage or
handling in the approved prem ses, or, have been pernitted to
be di sposed of as refuse or waste within the permssible limts
prescribed by the Collector of Central Excise, the applicant
shal |, on demand by the said Central Excise officer

i medi ately pay the duty |eviable on such goods. The
concession may at any time be withdrawn by the Coll ector of
Central Excise if a breach of the procedure is conmitted by the
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applicant, his agent or any person enployed by him 1In the
event of such a breach, the Collector of Central Excise may al so
order the forfeiture of the security deposited under paragraph
(a) above and may al so confiscate the goods and all articles
manuf actured from such goods in store in the prem ses of the

100 per cent Export oriented undertaking.

(k) Despatch of duplicates by registered post

acknow edgenent due.\027Despatch of duplicate application in
Annexure B referred to in paragraph (a) above nust al ways be
made by regi stered post acknow edgenent due, and the posta
recei pt acknow edgement nust be systematically filed by the
consi gnor and presented for inspection to the Central Excise
of ficer-in-charge of the factory whenever required.

(1) Demand of duty on goods not reaching destination.\027
Under sub-rule (1) of rule 156B of the Central Excise Rules,

1944, if the certificate of receipt of a consignnent of the goods
di spatched to the consignee [as per paragraph (1)] is not

recei ved 'back by the consignor within 90 days of the renoval

of the goods or w thin such extended period as nmay be all owed

by the Collector of Central Excise, it is the responsibility of the
consi gnor to hinself pay the duty |eviable on the consignnent

by a debit entry in his account current.  However, a provision
has been made that /'in such cases where the consignor produces
proof re-warehousing to the satisfaction of the Central Excise
Oficer-in-charge of the factory after paynent of duty in the
manner indicated above, he will be eligible for grant of refund
on the duty so paid by nmaking an-application.

The Central Excise officer-in-charge of the factory may
al so denand duty on a consignment the certificate in respect of
whi ch has not been received within-the stipulated period. In
such cases, if the consignor has already paid the duty |eviable
on the consignment by a debit entry-in his account current, he
may intimate the officer-in-charge of the 100 per cent Export
ori ented undertaki ng about the particulars of such 'deposit in
reply to this notice of denand.

(m Action by the officer-in-charge of the factory of

renoval in case of non-receipt of the warehousing
certificates.\027If the duplicate copy of Annexure B bel ow-is not
returned to the officer-in-charge of the factory of renoval
within a nmonth of the renoval of consignnent renminders nust

be issued regularly at fortnightly intervals to the Central Excise
of ficer-in-charge of the 100 per cent Export oriented
undertaking. |If, despite such rem nders, the duplicate
application is not received within two nonths of the date of
renoval of the consignment, the matter should be reported to

the Assistant Collector of Central Excise in whose . charge the
consi gnor operates, who will either secure a satisfactory proof
of the consignment having been duly received by the consignee

or ensure that the duty properly due on the goods not so
received at destination is recovered as per paragraph (1) above.

(n) Verification of the use of non-duty paid goods.\0270n
recei pt by the consignee, the goods shall be utilized in the
manuf acture and packagi ng of articles intended (solely) for
export of clearances up to twenty-five percent of the articles
produced or manufactured and allowed to be sold in India on
paynment of duty of excise |eviable under section 3 of the
Central Excises and Salt Act, 1944 (1 of 1944) or for clearances
for supply to the G| and Natural Gas Comm ssion for their
projects in India against global tender. 1t shall be the
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responsibility of the Central excise officer-in-charge of the 100
per cent Export oriented undertaking to ensure that all the
goods have been fully utilized for nmanufacture and packagi ng

of articles intended for export or for clearances up to twenty
five per cent of the articles produced or nmanufactured and
allowed to be sold in India on paynment of duty of excise

| evi abl e under section 3 of the Central Excises and Salt Act,
1944 (1 of 1944) or for clearances for supply to the Gl and

Nat ural Gas Conmmi ssion for their projects in India against

gl obal tender or are otherw se accounted for to the satisfaction
of the Assistant Collector, Central Excise in-charge of the 100
per cent Export oriented undertaking.

[ Enphasi s supplied]"

The above notifi cation gave exenption to goods for
"use" in 100% export oriented unit. As can be seen fromthe
preanble, ‘the notification gave exenption to capital goods, raw
mat eri al s, conponent's, consunabl es etc. conpendi ously known
as "goods" when brought into the undertaking of a |icensed
hol der fromthe 100% export oriented unit approved by the
Board under a certificate in form CT-3 "in connection with the
manuf acture of" products to be exported out of India. The said
notification exenpted the above goods from paynment of basic
exci se duty and additional excise duty subject to conditions
which further stipulated that exenption - shall be granted only if
the "goods" rel eased from 100% export oriented unit were
brought directly into the factory of the |licensee and were "used
in the manufacture of ‘the products" to be exported. [ See:
Conditions 1(b)(c)(f), 2, 3 as well as the various Causes in the
Appendi x to the notification, relevant portions of which have
been underlined in bold print]. Therefore, in the preanble,
whi ch deals with renoval of goods from 100% export oriented
unit under CT-3 form we find use of the words "in connection
with the manufacture of" which words are w der when
conpared to the words in the conditions for exenption, namely,
"used in the manufacture of". Reading the notification in
entirety, therefore, two stipulations have to be fulfilled, namnely,
renoval of the "goods" from 100% export oriented unit to the
factory of the licensee under form CT-3 and use or participation
of the said "goods" in the manufacture of products neant for
export.

In the present case, the tribunal following its judgnents
in earlier cases has enphasi zed the words "in connection with
the manufacture" in the preanble while failing to notice the
words "used in the manufacture of" in the conditions which
i ndi cate use or participation of the said "goods" in the
manuf acture of products to be exported out of India. This test
of participation has to be applied to the facts of each case. It is
on fulfillment of both the above conditions, that, ‘the assessee
becones entitled to the benefit of the above notification. In
nunber of cases, the tribunal has wongly drawn an anal ogy
fromnotification no.272/79 which has no application to the
present case. FEach notification has to be read on its own terns
and nerely because the object of a notification is to increase
resources of the State, conditions stipulated therein cannot be
ignored. Further, it may be noted, that the word "capital asset"
is very wide. It includes all types of properties including
consumabl es, raw material, conponents etc. However, capita
assets becone capital goods when used in the nmanufacture of
products. Every capital asset is not capital goods. Hence, one
has to read the words "capital goods" in the context of the
above notification. For exanple, a tel ephone instrument may
constitute "capital goods" where the assessee is in the business
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of telecommunication. However, if the assessee is in the

busi ness of manufacture of hydrogen peroxi de, the sane

i nstrunment cannot be construed as "capital goods" for the

pur poses of the above notification. Hence, the peculiarities of
the business or the undertaking is also required to be kept in
mnd while interpreting the said notification.

Appl ying the above tests to the facts of the case in hand,
we find that the assessee has clai ned exenption in respect of
table, chairs, air-conditioners etc. which cannot be said to be
"goods" used in the manufacture of cotton or filanent yarn. It
is the case of the assessee that the words "in connection with
the manufacture" are wi de enough to cover every itemwhich is
allowed to be removed under CT-3 certificate. This contention
of the assessee is accepted by the tribunal erroneously as it has
failed to | ook at the words used in the conditions enunerated in
the notification. ~As stated above, we have to read the
notification in its entirety. Further, we are dealing with
exenption notification which has to be read strictly so far as the
eligibilityis concerned. It was for the assessee to prove by
evi dence, -and not by submitting a chart, the nexus between AC
Sheets and the nmanufacture of filanent/cotton yarn. It was for
the assessee to prove by evidence the participation of AC
Sheets in the manufacture of filanent/cotton yarn, which has
not been done and, 'therefore, the tribunal had erred in admtting
the claimof the assessee for exenption wthout analyzing the
notification no.123/81 dated 2.6.1981 (as anended).

For the reasons given hereinabove, this civil appeal filed
by the departnent succeeds; the inmpugned judgnent and order
of the tribunal dated 4.2.1999 passed in Appeal No. E/ A
2120/ 94-D is set aside; and accordingly the civil appeal stands
all owed, with no order as to costs.




