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MR BASIT ALI KHAN & ORS
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BENCH
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SIKRI, S.M (CJ)
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Cl TATI ON
1971 Al R 1620 1971 SCR 125
1971 SCC_(2) 96

ACT:

Indian Penal Code, s. 420--Mney circulation schenes--No
cheating without m'srepresentation or di shonest conceal nent
of facts.

HEADNOTE:
The respondents organised a noney circul ati on schene. For
al | eged cheating and m srepresentation i'n connection

therewith they were convicted by the Sessions Judge, ' Bhopa
under s. 120B and s. 420 Indian Penal Code. The Hi gh  Court
however acquitted them The State of Madhya Pradesh by
special |eave appealed to this Court. |In support  of the
appeal the following facts were stressed: (1) None of the
200 odd persons who purchased the policy issued under the
scheme received Rs. 2309.50, the assured anount in the
policy. (2) The large anounts of Rs. 90,750 and Rs.
5,52,587.95 were detained by the respondents and showed the
extent of wongful gain by them (3) The policy hol ders  had
no control over other policy holders which would assure
conti nuance of the schenme. (4) Merely because sone  persons
receive sonme anount it could not be inferred that the schene
was not fraudulent. (5) The evidence showed that the nanes
entered in colums 3, 4, 5, 6 and 7 of the panmphlet, issued
by the respondents were bogus and that 2696 nobney orders
were sent back to the remitter, as the persons were not
traceabl e because of wong address on the form

HELD: As held by the Calcutta Hi gh Court in Radha Ballav
Pal’s case and Haridas Barat’'s case there was an el enent of
specul ation in nmoney circulation schemes, but those who ran
them could not be held guilty of cheating unless there was
m srepresentation or dishonest conceal nent of facts. It
could not be said in the present case that the respondents
had deceived the public and thereby induced it to contribute
noney to the scheme. The appeal nust accordingly fail

[ 131H 132F]

Radha Ballav Pal v. Enperor, A 1.R 1939 Cal. 327 and Hari
Das Barat v. Enperor, 1939 11 |I.L.R Cal. 81, approved.

Nadir Barga Zaidi v. State of U P. AI.R 1960 All. 103 and
Inre M K Srinivasan, A l.R 1944 Mad. 410, referred to.
It is for the legislature to intervene if it wants to
protect people who participate in these schenes, know ng
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that sooner or later the schenes are bound to fail. [132F G

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 142 of
1968.
Appeal by special |eave fromthe judgnent and order dated
Septenber 8, 1967 of the Madhya Pradesh Hi gh Court in
Crim nal Appeal No. 81 of 1966.
l. N. Shroff, for the appell ant
u. P. Singh and Nur-ud-din Ahned, for the respondent.
126
The Judgrment of the Court was delivered by
Sikri, C. J.--This appeal by special |eave by the State of
Madhya Pradesh is against the judgnent of the H gh Court
allowi ng the appeal of the respondents, M Basi Ali Khan,
Mr Shahniwaz Ali khan and Mr. Sarfaraz Ali Khan, and
setting aside the conviction and sentences passed on them by
the | earned First Additional Sessions Judge, Bhopal, who had
convi cted themunder Section 120B and Section 420, 1. P. C
The respondents were, however, acquitted of the charge under
Section 406, 1. P. C. W my nention that there were two
conmittal orders nmade by the |earned Magistrate, First
Class, Bhopal, on April 5, 1965 and on Cctober 12, 1965,
respectively, which gave rise to two Sessions Trials, No. 90
of 1965 and No. 98 of 1965. The |earned Sessions Judge
di sposed of both the trials by a single judgnent as he was
of the viewthat both the trials were in effect a single
trial of a single conspiracy and of several incidents of
cheating. The respondents also filed one appeal before the
H gh Court and the Hi gh Court disposed of that appeal by one
j udgrent .
The facts are not very nuch in dispute. The prosecution
case, in brief, was that Mr Basit A i~ Khan, the father, and
his two sons, Mr Shahniwaz Ali Khan and Mr Sarfaraz Al
Khan. entered into a partnership which was registered on
Sept enber 21, 1959, under the Indian Partnership Act of 1932
in the State of Andhra Pradesh at Hyder abad. The
registration nunber of the firmwas 1468. Mr Basit Al
Khan started a noney circulation schene known -as Milti-
Pur pose Constructive Circulation Scheme with its head office
at Hyderabad, in the year 1960. He, alongwith others, was
prosecuted in the City Magistrate’'s Court at Hyderabad, but
they were acquitted and the acquittal was naintained in the
H gh Court. The Magistrate had come to the conclusion that
though the schene appeared to be specul ative yet it could
not be said that the accused were running the said scheme
with a dishonest intention to cheat the public.
It is alleged that Mr Basit Ali Khan again organised the
Mul ti-Purpose Constructive Circul ation Schene on “Septenber
20,1961, at Bhopal with its principal office at Bungal ow
No. 59, Roshanara Naka, T. T. Nagar, Bhopal. The  firm
i ssued policies and printed panphlets and handbi-l | s
representing that it was a Governnent of India Registered
firmNo. 1468.
We nmay reproduce the panmphlet, Ex.-P-9 / 1, which was one of
the panphlets issued by the firm:

"1. Performthe marriage of marriageable girls

by spending only 5.50 np

127

2. Only after spending once Rs. 5.50 np

send your promising children to Anerica or

Engl and for Educati on.

3. By spending Rs. 5. 50 nP. only once, you
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can neet your daily necessities.

4, By spending Rs. 5 50 nP. only once
make provision for education, and books,
stationery, etc., etc.

5. By spending Rs. 5.50 nP. get a big sum
of Rs. 2,309 for the progress of your
busi ness.

For obtaining all the above nmentioned thing,
you can get a big sumof Rs. 2,309 by spending
only Rs. 5.50 nP. Please do cone and nmeet on
the address noted bel ow so that you may know
how to do it and howto utilise this golden
opportunity.
QO herwi se please do not say that you did not
get intimation."
It is necessary to reproduce another panphlet,
Ex. P-12, because according to the State
there were clear msrepresentations of fact
whi ch-anount ed to cheati ng
"Phone : 1266.- M C. C. Bhopal M P. Gans
“Jansewak" _Government-of India s Registered
X X

Firm 1468.
The Government of India after establishing the
soci al service Departnent are doing a great
service for the public and to the nation as a
whol e by spending | acks of rupees. The public
have al so been exerting nmanual |abour in
additiion to giving their valuable tinme. But
this Public Service scheme of ours is so
unique that wthout any difficulty every
i ndividual of the country receives direct
benefit to the extent of Rs. 2,309-50 by

sitting at  hore. That ~ is, rem:t your
admi ssion fee once through the de T. T. (sic.)
and the CGovernment postman will knock down at
your doors several times to pay you up the
anount . The Founder of this unique fornmula
has placed before you in such a way that a
person with ordinary intelligence wll be

pl eased to understand it:

HOW TH'S IS POSSIBLE: Collect  Rs.5.50 from
each of your three friends, and out of this
keep Rs. 5.50 for yourself and this renaining
Rs. 11.00 may be remtted according to the

schedul e. It is thus clear that you have
received your original amunt of Rs. 5.50 in
full imediately after the sale of three
Pol i ci es.

128
From the procedure expl ai ned above, it is very clear that
this is neither a Ganbling lottery, Riddle nor Satta. ' There

is not the |l east possibility of your |osing the anount. of
course, such persons will be |losers who will not be in_a
position to sell their three policies. Therefore, those

persons who do not have the capacity of selling their 3
Policies need not join this scheme. But in our opinion we
are confident that there Is no such an unfortunate person
who is not having even three well w shing friends, or
relatives in this vast world. But the question of selling 3
policies by an individual is nobst inportant.

How. - You shoul d purchase one policy by paying Rs. 5.50 nP
from any person who has already enrolled in this scheme or
wite to the Firmfor the policy, by sending M 0. of Rs. 5.
Now sel ect three energetic and enthusiastic friends, collect
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Rs. 5.50 from each of themand renmit the M GCs. to the
menbers and the Firmas shown in the schedule. Wite down
the nanmes of your selected 3 friends with their address in
full in BLOCK LETTERS ONLY. Send the Policy along with the
M 0. receipts to the firm by EXPRESS DELI VERY ONLY.

Never send M Os. to persons in colum nos. 2 they will not
get any anount to the extent of THIS POLICY ONLY BUT as and
when this Policy goes in circulation they will automatically
change their places and enjoy with their expected anount.
FIRM S RESPONSI BI LI TY: The firmw Il send you 3 policies in
which you wll stand in colum No. 2 and that of the new
menber in colum No. 1. Hand over these policies imediately
to your friends carefully.. As soon as you finish this job
YOUR RESPONSIBILITY IS OVER  The chain of M GCs., will be
continued in such a way that your neighbors will be fed up
with postman’s voice. Because the beauty of our scheme is
that we allow 15 days period for the sale of the policy to
each of our menber after the expiry of- the period we cance
such sl ack nmenbersand the sane cancelled policy in which
you stand in No. 2 is sold to other new nmenbers through our
aut horised agents and field officers, who are spread al
over India thereby we try our utnmost to continue your chain
The cause of failure of other previous Schemes is only due
to not having this wonderful arrangenment of continuation of
Chain to which we give nmuch inportance. For this reason
only we are having a very

129

good response & our to days nenbership nunber is nore than a
lack all over India.

Under unavoi dabl e circunst ances, extension of one week can
be given on paynent of extension fee of 0.37 nP

SCHEDULE
S. NO No. of Policies Amount payabl e
Col um No
1 1 5.50
2 3 Ni
3 9 9.00
4 27 27.00
5 81 81.50
6 243 364. 50
7 729 1822. 50
Total No. of Policies 1093 2309. 50

MOST | MPORTANT : If your chain of M O.s. are
di scontinued for two weeks Please inform  us
i medi ately so that they may be continued.
MEER BASI TH ALl KHAN

Aut hor of Dukhi Ki san approved by the Mnistry
of Agr. Govt. of India, Founder of full House
Tal kie Fornmul a Regd. by Govt. of India No. 104
Proprietor M C C CGovt. of India s /Regd.
Firm No. 1468 Bhopal

TIME IS MONEY : If you are inclined to becone

agent, cont act us and enjoy with t he
conmi ssion of 3.50 np. per nmenber. The Chief
agent wll get 75 P. M salary as well _as
conmission of Rs. 3.50 per nenber. The
advertisenent expenses will also be borne by
t he

The | earned Sessions Judge had come to the conclusion that
the respondents by using the expression "CGovernnent of India
Regi stered Firm No. 1468" in their policies and panphlets
msled the public into believing that the schenme was
sponsored by the Government of India or it had its approval.
He al so cane to the conclusion that there was a
m srepresentation in the panphlet that the scheme was
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neither a ganbling, lottery, riddle or a satta, but was an
ordinary financial scheme. The |earned

9-1 S.C. India/71

130

Sessi ons Judge had further found that as the remtter of the
noney orders was always Mr Basit Ai Khan, respondent No'.
| and the Proprietor of M C. C., the, nenber of the policy

was left only with a small piece of paper, EX. P-69, the
-scheme ’contained a misrepresentation and suppression of
material facts which made the respondents liable for

conspiracy to cheat and cheati ng.
The High Court, however, held that it being not in dispute
that the firmwas registered and its nunber was 1468 there
was no fraudulent or deceitful representation. The High
Court further held that nost of the witnesses had clearly
stated that they had known the fact that it was a private
firmand the Governnent had nothing to do with it. The High
Court mwas of the view that the statenent may be an
exaggeration or a puffing. The Hgh Court, after going
t hrough t'he evi dence and the various. panphlets cane to the
fol | owi ng conclusi on:
"There appears-to be no m srepresentation or
suppression of any material facts with a view
to defraud or cheat. How so-ever speculative
and unworkabl e the scheme may be, unless it is
shown that there is a fal se representation or
suppression of the material facts which night
render it to be fraudulent, it cannot be said
t hat the offence of cheating has been

conmi tted. of course, to judge its effect,
the policy and the panphl et has to be read as
a. whole."

The Hi gh Court further observed, after
referring to a nunber of cases which we will
presently deal wth
"In this scheme as aforesaid, the purchaser
al so got his anopunt ‘alright and one can expect
to get even nore provided the Chain continued.
As the policy with its rules and
et rmake
it quite clear, the, appellants cannot be held
guilty wunless it is positively shown that
sone, deception had been practiced on the
public with the result that they were deceived
and they had paid the nobney. ~The prosecution
has not produced any witness to say that sone
noney was due fromthe conpany and they have
been in any way deceived and the | anpunt. has
not been paid. It is only the. Jhua lot of
wi t nesses who could not be, paid because of
the police raid and the, Ms. being wthheld by
the Magistrate."
The High Court further found that the name of. Mr  Basit
Al'i Khan, Proprietor, M C. C., was nmentioned sinply because
it was a chain schene and that it nmay go on, working
continuously, otherwi se there is every possibility that sone
policy holder might not send the full anpbunt or may not be
traceabl e for one reason
131
or the other. The High Court observed that nothing was kept
secret from the policy holders and it was known to them
alright that they had joined the schenme with the conditions
laid down in the policy and the panphlet. The H gh Court
did not think that the size, of the taken had anything to do
with cheating. The High Court accordingly came to the

panph

concl
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usion that the respondents had commtted no offence.
Regardi ng the noney which had been seized by the police the
Hi gh Court said that the noney belonged to the policy
hol ders and the respondents and it was a case where the
nmoney in question had 'to go back to themand it could not
be ordered to be confiscated. The H gh Court accordingly
directed that the respondents would be entitled to get back
their anpunt which had .been withheld as property in the
Sessions Trials referred to above.
It is common ground that the Schene is highly speculative,
the question which arises is whether it amunts to
cheating under Section 420, 1. P. C. The |earned counsel for
the State ,stresses the followi ng facts
(1) None of ~the 2000 odd persons who
purchased the policy had received Rs. 2309. 50,
the assured anount in the policy.
(2) The | arge amounts of Rs. 90, 750 and Rs.
5,52,587-95 were obtained by the respondents
showed the extent of wongful gain by them
(3)The policy holders had no control over
ot her Policy  hol ders ~which would assure
conti nuance of the .schene.
(4)Merely because sone persons received
sone ryampunt it could not be inferred that the
scheme was not fraudul ent
(5) The / evidence showed that the nanes
entered in colums 3, 4, 5, 6 and 7 were bogus
and ‘that 2696 nobney orders were sent back to
t he remtter, as the persons wer e not
traceabl e because of wong addresses on the
form
The | earned counsel for the respondents contends that since
the year 1939 similar schenmes have been held not to fal
within Section 420, I. P. C , and the legislature nust be
deenmed to have accepted the llaw as laid down in the | cases.
The |earned counsel has drawn our, attention to two
decisions of the Calcutta High Court on simlar /schenes.

The earliest case pointed out by the I|earned counsel is
Radha Bal lav Pal, v. Enperor In that case

(1) A |I. R 1939 Cal. 327.

132

the society was described as Government Registered No. 5934.
regi stered under Act 11 of 1932. The Hi gh Court held that
it was not a nisrepresentation as this society was actually
regi stered wunder that Act. Regarding the schene the  High
Court held on the facts of that case that the schene was one
of those snowball schemes which were speculative to the
hi ghest degree and unworkabl e but it was not dishonest or
fraudulent in the sense that it either represented to the
publ i c somet hing which was not true or, conceal ed from them
somet hi ng whi ch shoul d have been di scl osed. The High Court
thought that it was an appeal to the ganbling instinct of
humanity but this cannot per se amount to cheating.
This case was foll owed by anot her Bench of the Cal cutta Hi gh
Court in Hari Das Barat v. Enperor (1). The headnote brings
out the decision thus :
"Prombters of a financial snowball schene,
which could run only so long as there would be
a continuous uninterrupted and enor nousl y
progressive increase in subscribers, but which
could not go on indefinitely, would not be
guilty of cheating, in the absence of false
representati ons and di shonest conceal ment of
facts either in the prospectus issued or in
the conduct of the promoters, calculated to

and
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deceive the public and thereby induce it to

contribute noney to the schene.™
These cases were distinguished in Nadir Barga Zaidi v. The
State of U P. (1) as the High Court felt that on the facts
of that case there were msrepresentations made to the
depositors and certain facts had been di shonestly conceal ed
fromthem
Inre M K Srinivasan (3) the facts were slightly different
and the case does not assist us.
It seens to us that the Calcutta cases, referred to above,
were correctly decided and the Hgh Court came to the
correct conclusion. This appeal nust accordingly fail. It
is for the legislature to intervene if it wants to protect
peopl e who participate in these schenes knowi ng that sooner
or later the schenes are bound to fail
In the result the appeal fails and is dism ssed.
G C
Appeal di sm ssal
(1) [21939] 11 1. L. R Cal. 81
(2) A 1. R 1960 All. 103.
(3) A 1.R 1944Mad-410.
133




