IN THE HIGH COURT OF KARNATAKA AT BANGALORE
DATED THIS THE 30th DAY OF MARCH 2004

BEFORE
THE HON'BLE MR.JUSTICE M.S.RAJENDRA PRASAD

CRIMINAL PETITION No.3648/2001

BETWEEN:

1, M/s, Chiramith Precision. (India)
Shilpa Complex, Nagori, Mangalore
Rep.by its Managing Partner,
sShri. B,Ramachandra,

2. M/sa,Tavadec Industries Private Ltd,,
Morali, Mangalore,
Rep.by its Managing Director,
Shri. B.Ramachandra,

3. M/g.Chirag Enterprises
Canara Foundry Industrial Compound,
Maroli, Mangalore,
Rep.by its Proprietrix
Smt.Jyothi Ramachandra,

4, shri.B,Ramachandra,
S/o. Gangayya Achar,
Residing at “SAAKETHA"
Opp. Seminary view,
P.0.Kankanady,

Mangalore~575 003,

5. Shri, S.R.Damle,
8/o. R.J.Damle,
Residing at "Srinivas”,
Padil, Mangalore-575 007,
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6. Smt,.fyothi Ramachandra,
W/o. B.Ramachandra,
Residing at “SAAKETHA"
OPp. Seminary View,

P.C.Kankanady, :

{By. Sri.Hdhammed Ali, Adv,,)

AND:

The Deputy Commissioner

of Customs (Preventive)

New Customs House,

Panambur, New Mangalore,

Rep.by Union of India. ++ RESPONDENT,

(By. Sri.sSheveen Zafrullah, Addl,cesc,,)

This CRL.P, filed U/s8.482 CR.P.C, by the Advocate
for the Petrs. praying that this Hon8ble Court may be
pleased to quash the complaint & the Pfoceedings in

C.CulN0,.87/2001 on theffile of the T Addl.C.J.M,.,
Mangalore, ' '

This CRL.P. coming on for Hearing this day, the
court made the following.
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ORDER

This Criminal Petition by tha accusaed filed
under Section 482 Cr.P.C., praying the Court for
guashing the proceedings in C.C.No.87/2001 on the
file of the I -Addl. C.J.M., Mangalora, wherein
tha process had been ordered against the
petitioners fbr.cffence under Section 135 of the
Customs Act on the complaint submitted by the
respondent herein under Ssctien 200 Cr.p.C.,
challenging the lagality and wvalidity of the

procesdings impugned.

2. The cCourt has heard the arguments of Sri
Mchammad Ali, tha learnsd Counsel appearing on
pbehalf of the petitionerz and Smt.Shireen
Zafrullah, the Addl. Central Government Stantding

Coungel.

3. The learned Counsel for the petitioners,
strenuouzly contended that the material on record
clearly shows that the entire proceedings
impugnad befora this Ceurt are illegai and
impropar. The complainant was not  at  all
justified in filing the complaint before the

learned Magimtrate. He al=o contends that the

—
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fact finding - autherity i.a., the  tribunal
constituted under the provisions ©of the Customs
Act, after a detailed enguiry, had set aside the
order of the Commissioner of Customs, wherain the
Commizsionar had impesed duty and alse penalty in
raspaect of the contravention of the provisions of
Customs Act. The learned Counzel also contends
that in wview of the findings of the tribunél,
which is the fact finding authority, the learned
Magistrate was not at all justified in taking

cognizance of tha case against the accusad.

4. Tha learnad Ceunsel alsc relias upon the

following dacisions in ‘support of his
contantions:

1. 1998 (113) ELT 375 (A.C.)

2. 1984 (73) ELT 243

3. 1886 (81} ELT 479

4. 1999 (113) BLT 37

5. 1998 (108) ELT 16 {5.C.)

6. 200Z (13%) ELT 498
7. AIR 1982 sC 1815

5. Placing reliance on the ratio laid down

in the sald dacisions, the laarned Counsel prays

for allowing the Criminai/iiii;fgﬂf
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&. On the contrary, tha learned Addl.
Central Government Standing Ceunsel for the
respendent, gtrenucusly contended that the
material en record clearly shows that the
procaedings impugnad are legal and proper. Prima
facie, the patitionars had contravaned the
provisions of Section 135 of the Customs Act and
they are liablé for prosecution. The learned
Counzel alsc contended that the material on
racord claearly shows that the tribunal has
recorded a finding in favour of the petitiocnars,
the zame would not ensue to the benefit of the
petitianefs. The learned <Counsel also contends
that the order of cenfiscation  in the
Departmenﬁal Enquiry doez not in any way affact

tha complainant te file a complaint and prosecute

the patitionars for the offence in question. The

learned Counsel also relies upon decisions of the

Apex Court, reported in 1999 (113) ELT 37% (8.C.)

in support of har ceontentionz. Placing ralianca
oh the ratie laid down in the zald decisionsz, the

learnad Counsel prays for dismissal of

petition. /, /@Mﬂ_
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7. The Court has carafully gone threugh the
material on record and has given its anxious
thoughts over the rival contentions raised at the

Bar »

B. From the material on record, it is séen
that there iz no dispute that the accused have
got themselves angagad in the manufacture of
pracisien tacls i.e., components of watches. Tha
firm is a 100 per cent Export Oriented Unit. ©On
23.02.1998, the officials of D.R.I., Mangalore
had conducted a search in the premises of the 1°*
patitiener, on the ground that thare had baen
misuza of spares and raw-materials which ware
impertad in 100 per cent E.0.U. Thae D.R.I.
officials had also seized the documents and goods
under a Mahazar. The Commissioner of Customs had
issued Show Cause Notica on 14.08.1998 and after
considaring the Show  Causa Notica, tha
Commizsioner had passed an ordar on 10.12.1999,
impozaing penalties of payment of duties and also
confiscation of the  seized  goods. The
petitioners herein, feeling aggrieved had

preferrad an appeal befora tha tribunal, under

// ’ -
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tha provizions of the cCustoms Act. Thae tribunal,
after hearing both zidez had recorded a finding

to the following effect:

“(t) Te sum up, we find that -

(i) The Order of the Ld. Commissioner
demanding duty on spares imported by
the Appallants Unit viz., Chiramith
Precision (India) during the period
1992 to 1927, on the ground that thae
sama waera diverted for being used for
the machinery installed at Tavadec
Industrias  pvt. Ltd. and  Chirag
Enterprises, is not sustainable in law,
in the light of the facts explained and
findings arrived in tha forageing

Paras.

{ii) The Ld. Commissioner erred in
holding that the Appellants viz.,
Chiramith FPracision {India) diverted
raw matérials imported by them to
Tavadac Industries Pvt. Ltd., for being
usad in the products for being
manufactured and sold to customers in
the domestic market without adducing
any proper evidence to support the
game. ///7

: e

e

e
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(iii} Tha Ld. Cammissiane; has erred in
holding that the Appellants viz.,
Chiramith Precision (India} illegally
axported  sparas to Mr.Didiar of
switzarland for  allegedly  setting
paymant dus to him, without adducing
any evidence for the same. No case of
penalty on any appellant under Sectien
114 of the Customs Act 1962 has been
astablishad.

(iv) The Lld. Commissioner erred in
holding that the Appellants viz.,
Chiramath Precisien (India) imported
duty free raw materials and
clandastinely divertad the same to
Chirag Entarprizas and Tavadac
Industries Pvt. LTd. (in the guise of
high genaration of wasta) as against
the .purpqsa for which the same were
imperted, without technically verifying
the same. oOn the contrary, Chiramith
Precisieon (India) have produced a
Report certified by the  Ragienal
Engineering-ﬂollege, Suratkal about the
percentage of scrap generated during

the c¢ourse of manufacturea of various

components.
. / s
[
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{vl} As no cﬁnfiscatian under Sectioen
111 of customs Act, 1962 of any
imported goods  1s heing  upheld,
impositicon of penalty under Section 112
called for and are ragquired to be set

aside.

(vi) Penaltiesz imposed under Section
114 of dCustoms Act 19¢Z cannot be
uphald.

{vii} Tha orders of apprepriation of
amounts are not legal and proper and
tha rafund of the same is raquired to

he madie.

{viii) The impugned order has been
passed without considering the various
submizsicns made by tha Appellants,
which shows a clear non-application of
mind on  the part of  the L.
Commissioner. The findings of the Ld.

Commissicner in the impugned order are

puraly on assumptions and prasumptions,

without any wvalid or corroborative
evidanca for substantiating the s=ame
and contradictery such findings are
required to be set aside on these
grounds itself.

{ix} Tha entire proceadings from tha
issue of B8Show Cause Notice that the

adjudication concluded by nen-

f
///4/fifi’ e
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compliance of binding Circular of Board
ara void and ares reguired to be sat
aside feor that reason alona.

3. In view of our findings, the order
ig set aszide and appeals allowed with

consaguential raliaf.”

9. When things existed so, the respondent
had filed a private complaint before the trial

court, allaging the same facts and in partieular,

it was contendad that the accused had committed

offence punighable under BSection 135 of the
Customs Act. The accused feeling aggrieved by
the order of the Commissioner, have come up
before thizs Court with the instant Criminal

Petition.

10. It iz a s=ettled principle of law that
the inherent powers of this Court are teo be
exercised with great care, caution and

circumspaction and in rarast of rare cases.

11. At this stage, it is necessary to
mentien that the bone of contentions of the
petitionsrs iz that in view of the findings of

the tribunal, the final fact finding aufjhority

P
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under the act, the eriminal presecution is
totallyi uncalled for. This aspect has Dbeen
disputed by the other side and according to the
raspondent, the prosacution of tha accusad fer

offence under Saection 135 is totally justifiablae.

12. The peint 3t igsus falls inte a wvery
narrew compass for this Court to see whathar the
criminal  pracsedings  launched  against  the
petitioners for the said offence i3 legal and

proper.

13. At this stage, it i= necesszary to refer
to a decision of the Delhi High Court, reported
in 19%4 73 ELT 269, wherein the Delhi High Court
had hald fhat tha tribunal having found that the
paetitioners wara innccant and completaly
axonarated them of tha charge of smuggling. Tha
Criminal prosecuticon under Section 135 of the
Cugtoms Act was not maintainakle and the same was

liable to be guashad.

14. It is alzo necessary te refer to another
rlecision of the Kerala High Court, reperted in

199& 81 ELT 479, wherein it has been hald that

pay)

7
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the tribunal’s decision 1in the Sanme ‘cgse,
criminal court cannot  record a contrary
conclusien, 50 long as the decizion of the
tribunal is in force. At this stage itself, I
may hasten teo add that the order of the tribunal,
which had been raliad upon by the petiticners

remains unchallenged.

15. 1t is also nacessary t§ refer to another
decizion of this Court, reported in 19%% (113)
ELT Page 37, wherein this Court had hgld that the
tribunal az the 1last fact finding authority,
having held gold articlas seized te be finished
gold ornaments and not primary gold, prosecution

not to ba continuad.

16, It 13 &lso necessary to refer to ancother
decision of tha Apex Ceourt, reported in 1899
{168) E.L.T. 16 {5.C.) rendered in the casa of
G.L.Didwania Vaersus Income Tax Officar. Tha
tribunal, the finﬁl fact finding authority under
the act, deeidiﬁg'the guestion in favour of the
assessee, prosecution proceedings against him on

the zame charge cannot be sustained.

//,
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17. 1t is alsc necessary to refer to another
dacizion of Madras High Court, raportad in 2002
139 ELT 498 renderad in the case of Swathi
Medicals Versuz Union of India, wherein, it has
been held that the tribunal having held that the
petitioner makez necessary declaration for the
claggification list etc. and fellowad by
procaduras under Cantral Excise Ackt, witheout
suppressing any material. The Department Vnot
challenged the order of the tribunal,
Prosecution of the petitionerz on the same facts
is not legal. It is nacessary to mention that
thae citations relied upon by the complainant has
baan considered and distinguishad by the Madras
High Court. The cumulative effect of all these
decizions is that whenever there has been a clean

chit given to the accused by the tribunal, which

is the final fact finding autherity, the criminal

prosecution of the accused is impermissibla. In
the case on hand also, the tribunal as a final
fact finding authority did come to conclusion as

stated and exonerated Afronl payment of duty and

///!
J—
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penalty and alse set aside the order of

- gonfiscation.

18. In vieg of ths facts and circumstances

of the case, in the opinion of this Court, the
ratic laid down in the said decisions would come

te the assistance of the petitioners.

19. At this stage, it i= also necessary to
mention another decision of the Apex Court,
reportad in AIR 1992 sSc 1815, wharein it has baen
held that the:

“Judicial process should not be an
inztrument of oppression or naadlass
harassmant. The Court should he
circumspect and judicious in
‘exercising discretion and should take
all the relevant facts and
cireumstancas into conzidaration
bafore issuing process lest it would
be an inztrument in +the hands of
privata cemplainant as vendetta to
-harass the persong needlessly.
Theraefera, in case of défault in
repayment of bank loan, whan tha dakt
became time barred and the bank hasz
adjustad the debt from the FDRs in
its possession which were deposited
by the guaranter by way of security,

ANOD HOH MIVIYNATH 40 1Hn05"3H9IHr WIVIYNEYE 20 LIN0Y HOIH  VIVIVNIY 40 L¥N0J HOIH- YIVIYNIVA 40 LJAN0I HOIH - -IIVLYNAWYI 30 L4N0d - HD
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after the maturity, and & complaint
was laid by tha guarantor impleading
the Chairman, Managing Director of
the bank and a host of officials on
tha charges under Sactions 109, 114
and 409 of Penal Code, it would be
the responsibility and duty of the
Magistrate teo find whaether  the
concerned accused were legally
rasponsibla for the offances charged
for, before issuing the | process.
Thus the complaint on the ba=zis of
which tha process was issued was
filed as vendetta to harass the
parsens neadlassly, tha complaint was

gquashed.”™

20. It is a settled principle of law that

this Court hags been empowered to exercize the

inherent powers, if the patiticner is able teo

maka out any one of the grounds as enshrined in
the statute that having regard to the facts and
circumstances of the case, in the opinion of this
Court and the =aid law, the continuance of
criminal proceadings against the accused would
amount ta abuse of process of law and it would bae

in the ands of djustica, 1f this Court ware to

/”/~'

HOOY HOH. WIVIVNIYH 40 1IN0 HOIH WIVIVNIYE 3O 13N0J HOIH  YIVIVNIWVI F0:14N0D HOH . VIVIYNIWI 40 1IN0 HOIH  WIVLYNYYI 40 1IN0 HY



11GH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA -HIGH COURT OF KARNATAKA HIGH COURT :OF KARNATAKA HIGH CO |

18 cr1.p.3549fzani

exercise inharent powers and allow the petition,

as prayed.

21. ror the foregeing reasons, the petition
stands allowed and consequently, the proceedings
in C.C.No.87/2001 on the file of the I Addl.

¢.J.M., Mangalore, is hereby guashed.

Sd/ﬁé“ . M
Tudge

SNN/MBUL
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