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G P. Mathur, J.

Leave granted.
2. Thi s appeal , by speC|aI | eave, has been preferred agai nst the
j udgrment and order dated .8.2004 of a Division Bench of Bonbay
H gh Court (Nagpur Bench) by which the wit petition filed by the
respondent Suresh Rankrishna Burde was di sposed of with a
direction to reinstate himin service and further that in future he shal
not take any benefit as belonging to reserved category of Schedul ed
Tri be.
3. The respondent herein, Suresh Rankrishna Burde, claimng
hinsel f to be belonging to Halba Schedul ed Tri be and after submitting
a certificate to the said effect, got an appointnment in the Bharat Heavy
El ectricals Ltd., Hyderabad, as G erk on 31.5.1982 on a post which
was reserved for a person belonging to Scheduled Tribe. He was
pronmoted as Assistate Grade Il on 27.6.1987 and then as Assi stant
G ade | on 25.6.1994. The Schedul ed Tribes Enpl oyees Associ ation
(Regd. No. 290 BHEL), Hyderabad, nade a conpl aint that the
respondent and several others had produced false caste certificates and
had t hereby got appoi ntnent on vacanci es which were reserved for
nmenbers of Schedul ed Tribes. The caste certificate produced by the
respondent was referred for verification to District Collector, Nagpur
on 30.3.1991 and al so to the Chairnman, Scheduled Tribe Caste
Certificate Scrutiny Committee (for short 'the Scrutiny Committee’).
The Scrutiny Committee vide order 30.8.1995 held that the caste
certificate produced by the respondent was fal se and the sane was
i nval i dated. The respondent challenged the said order by filing wit
petition No. 3229 of 1995 before the Nagpur Bench of Bonmbay H gh
Court, which was allowed and the matter was renanded back to the
Scrutiny Commttee for a fresh consideration in accordance with | aw.
The Scrutiny Committee again exam ned the matter in accordance
with the direction of the Hi gh Court and al so got an enquiry
conducted through its Police Vigilance Cell. The enquiry commttee
took into consideration the primary school record of the respondent
and al so extracts of the adm ssion register of the school where the
respondent’s real paternal cousin had his primary education in the
year 1945 onwards. The Scrutiny Comrittee vide its report dated
29. 8. 2001 found that the respondent belonged to 'Koshti’ caste and he
did not belong to Hal ba Schedul ed Tribe. This order was again
chal | enged by the respondent by filing wit petition No. 3628 of 2001
bef ore the Nagpur Bench of Bombay Hi gh Court wherein an interim
stay was granted in favour of the respondent on 1.11.2001. The wit
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petition was finally di sposed of on 17.2.2004 and the rel evant portion
of the order is being reproduced bel ow -

"Learned counsel for the petitioner seeks
perm ssion to withdraw the present Wit Petition with a
liberty to approach the enpl oyer of the petitioner by
maki ng a representation in view of the observations of
the Apex Court in Mlind Katware's case reported in
2001 (1) Mh.L.J. as well as in view of the Govt.

Resol utions dated 15th June, 1995 and 15th March, 2000,

and further prays that a direction be given to the
respondent no. 4 \026 enpl oyer of the petitioner, to decide
the representation of the petitioner on its own nerits
within the stipul ated period.

Perm ssion is granted. Wit Petition is dismssed
as wi t hdrawn.

Respondent No. 4 is directed to decide the
representation of the petitioner according to the |aw
within a period of six weeks fromthe date of the receipt
of such representation.”

Thereafter, the respondent nade a representati on dated 12.3.2004 to
the appell ant herein (enployer) wherein he prayed that in view of
deci sion of the Supreme Court in State of Miharashtra vs. MIlind and
others (2001) 1 SCC4, his services may be protected. This
representati on was consi dered by the appellant and was rejected. The
services of the respondent were term nated vi de order dated
16.7.2004. Feeling aggrieved by the said order the respondent then
filed wit petition No. 3142 of 2004 before the Nagpur Bench of
Bonbay Hi gh Court, which, after accepting his undertaking that in
future he will not take any advantage of being a nenber of Schedul ed
Tri be, was disposed of with adirection that he shall be reinstated in
service. The order passed by the High Court is a brief one and
rel evant part thereof is reproduced bel ow -
"I't may be noted here that the judgment of the
Supreme Court in State of Maharashtra v. MIlind
Katware (Mh L.J. 2001 (1) page-1) is not only the
j udgrment pertaining to that case but it is also a settled
law. |In fact, the Honourabl e Suprene Court has accepted
the same to be the settled law in various judgments
rendered thereafter.
In accordance with the said judgnent of Mind
Katware the petitioner has already fil ed an undertaking
that he will not take any benefit of Hal ba Schedul ed
Tribe in future.
The | earned counsel for the petitioner, on behalf of
the petitioner, undertakes that, neither the petitioner nor
his famly menbers will ever claimany benefit as
bel ongi ng to Hal ba Schedul ed Tribe. The said
undertaking is accepted. The |earned counsel for the
petitioner also states that the petitioner will abide by the
order of Scrutiny Conmittee, referred in the order “dated
16th July, 2004, especially when the undertaking is
accept ed.
Under the circunstances, we direct the respondent
to reinstate the petitioner, as his services were terni nated
only on the limted ground. W make it clear that the
respondent shall not terminate services of the petitioner
only on the ground that he does not belong to Hal ba
(Schedul ed Tribe). The respondent shall treat the
petitioner to be bel onging to open category.
The writ petition stands di sposed of in the above
ternms.”

4. Shri L.N. Rao, |earned senior counsel for the appellant, has
submitted that the respondent had secured appoi ntment by produci ng
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a false caste certificate which showed himto be bel onging to Hal ba
Schedul ed Tribe when in fact he was not a nenber of Schedul ed

Tribe at all and thus he secured appoi ntnent on a post whi ch was
reserved for a person belonging to the said caste. Learned counsel has
submitted that fraud vitiates npbst sol em transaction and as the
respondent had got appoi ntnent by fraudul ent means, his services

were rightly termnated and the High Court has erred in directing his
reinstatement after relying upon the decision in the case of MIind

t hough no such principle had been laid down in the said case.

5. Learned counsel for the respondent has supported the Judgnent
of the H gh Court and has submitted that the respondent had given an
undertaki ng that neither he nor his famly nmenbers will ever take any
benefit as belonging to Hal ba Schedul ed Tribe and in view of the said
undertaki ng the H gh Court was perfectly right in protecting his
services and directing his reinstatement. Learned counsel has al so
submitted that the judgnment of the High Court is in accordance with
the Constitution Bench decision of this Court in State of Maharastra
vs. MIlind (supra) and, therefore, there is no ground on which this
Court may interferewith the order passed by the H gh Court.

6. There is no dispute on facts. After receiving conplaints about
the caste certificate produced by the respondent the appellant referred
the matter for verification to the District Collector, Nagpur on
30.3.1991 and also tothe Scrutiny Commttee. The Scrutiny

Conmittee, after thorough verification, passed order on 30.8.1995 that
the respondent did not belong to the Schedul ed Tri be and the caste
certificate subnmtted by himwas fal se. ~ This order was chal |l enged by
the respondent and the H gh Court in wit petition No. 3229 of 1995
remanded the matter back to the Scrutiny Committee for fresh

consi deration. The Scrutiny Conmittee again conducted the enquiry
through its Police Vigilance Cell associated with the research officer
and after thorough examination of the entire material again passed an
order on 29.8.2001 that the caste of the respondent was 'Koshti’ and
he did not belong to Schedul ed Tribe.~ This order was again

chal | enged by the respondent by filing wit petition No. 3628 of 2001.
However, at the tine of hearing of the wit petition the petitioner
sought | eave of the court to withdraw the wit petition with liberty to
approach the enpl oyer by naking a representation. The wit petition
was accordingly disnissed as withdrawn on 17.2.2004. The effect of

the order passed by the H gh Court is that the order dated 29.8.2001 of
the Scrutiny Committee, by which it was held that the respondent

bel onged to ’'Koshti’ caste and he is not a nenber of Schedul ed Tri be,
attained finality. Therefore, there is no escape from the concl usion
that the respondent secured the appoi ntnent on a post whi ch was
reserved for Schedul ed Tribe by producing a fal se caste certificate.

7. The High Court has granted relief to the respondent and has
directed his reinstatenent only on the basis of the Constitution Bench
decision of this Court in State of Maharashtra vs: Mlind (2001) 1

SCC 4. In our opinion the said judgnent does not |ay down any such
principle of law that where a person secures an appoi nt nent by
produci ng a false caste certificate, his services can be protected and an
order of reinstatenment can be passed if he gives an-undertaking that in
future he and his fam |y nenbers shall not take any advantage of

bei ng menber of a caste which is in reserved category. = The questions
whi ch required for consideration by the Constitution Bench, are noted
in the very first paragraph of the judgnent and they are being
reproduced bel ow -

"1) Whet her at all, it is pernmissible to hold enquiry and

et in evidence to decide or declare that any tribe or

tribal community or part of or group within any

tribe or tribal comunity is included in the genera

nane even though it is not specifically nentioned

in the concerned Entry in the Constitution

(Schedul ed Tribes) Order, 19507

2) Whet her ' Hal ba Koshti’ caste is a sub-tribe within

the meaning of Entry 19 (Hal ba/Hal bi) of the said
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Schedul ed Tribes Order relating to State of
Mahar ashtra, even though it is not specifically
nentioned as such?"

After thorough discussion of the matter the conclusions of the Bench
are recorded in paragraph 36 of the report. It was held that it is not at
all pernmissible to hold any enquiry or let in any evidence to decide or
declare that any tribe or tribal comunity or part of or group within
any tribe or tribal community is included in the general nane even
though it is not specifically mentioned in the concerned Entry in the
Constitution (Schedul ed Tribes) Order, 1950. It was further held that
the notification issued under clause (1) of Article 342, specifying
Schedul ed Tri bes, can be anmended only by |aw to be nmade by

Parlianment and it is not open to the State Governnents or courts or

any other authority to nodify, amend or alter the list of Schedul ed

Tri bes specified in the notification issued under clause (1) of Article
342 and the Constitution (Schedul ed Tribes) O der 1950. The | aw

decl ared by the Constitution Bench does not at all |ay down that

where a person secures an appointnment by producing a fal se caste
certificate, his services can be protected on his giving an undertaki ng

that in future he will not take any advantage of being a nmenber of the
reserved category.
8. After interpreting the relevant constitutional or statutory

provisions and | aying down the law, it is always open to a court to
noul d the relief which my appear to be just and proper in the facts
and circunstances of the case. Sone tines equitable considerations
al so cone into play while granting a relief.  MIlind had got admi ssion
in a nedical course in the year 1985-86 by producing a caste
certificate that he belonged to Halba Caste, which was later on
i nval i dated by the Scrutiny Commttee. That order was chall enged by
himby filing a wit petitionwhich was allowed by the H gh Court.
The appeal filed by the State of Maharashtra was allowed by the
Constitution Bench of this Court on 28.11.2000, i.e., alnost 15 years
after he had got admi ssion in the course: By that time MIlind had
al ready conpl eted his MBBS course and was practising as a doctor.
This Court took notice of the fact that a huge anmpunt of public noney
is spent on every student studying in the nmedical course and a
qual i fied doctor on whom public noney had been spent does service
to the society. The Court, therefore, observed "in these
ci rcunst ances, this judgnment shall not affect the degree obtai ned by
hi mand his practicing as a doctor". However, it was nmade clear that
he cannot take any advantage as being a nember of Schedul ed Tri be
for any other purpose.
9. An identical controversy was again examned in R
Vi shwanat ha Pillai vs. State of Kerala (2004) 2 SCC 105, which is a
deci sion rendered by a Bench of three | earned Judges. The enployee
in the aforesaid case had got an appointment in the year 1973 agai nst
a post reserved for Schedul ed Caste. On conplaint, the matter was
enquired into and the Scrutiny Conmttee vide its order dated
18.11. 1995 held that he did not belong to Schedul ed Caste and t he
chal l enge raised to the said order was rejected by the H gh Court and
the special |eave petition filed against the said order was al so
di smssed by this Court. He then filed a petition before the
Adm nistrative Tribunal praying for a direction not to termnate his
services which was allowed, but the order was reversed by the High
Court in a wit petition. The enployee then filed an appeal in this
Court. After a detailed consideration of the matter this Court
di sm ssed the appeal and para 15 of the report, which is relevant for
the decision of the present case, is reproduced bel ow -

"15. This apart, the appellant obtained the
appoi ntnent in the service on the basis that he bel onged
to a Schedul ed Caste comunity. Wen it was found by
the Scrutiny Committee that he did not belong to the
Schedul ed Caste comunity, then the very basis of his
appoi nt nent was taken away. Hi s appoi ntnment was no
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appointnent in the eyes of law. He cannot claima right
to the post as he had usurped the post neant for a
reserved candi date by playing a fraud and producing a
false caste certificate. Unless the appellant can lay a
claimto the post on the basis of his appointnment he
cannot claimthe constitutional guarantee given under the
Article 311 of the Constitution. As he had obtained the
appoi ntnent on the basis of a false caste certificate he
cannot be considered to be a person who holds a post
within the meaning of Article 311 of the Constitution of

I ndia, Finding recorded by the Scrutiny Commttee that
the appell ant got the appoi ntnent on the basis of false
caste certificate has becone final. The position
therefore, is that the appellant has usurped the post which
shoul d have gone to a nenber of the Schedul ed Caste. In
view of the finding recorded by the Scrutiny Comnmittee
and uphel d upto thi's Court he has disqualified hinmself to
hol d the post. Appointnment was void fromits

inception.,. ... ... . .. . .. ... "

10. I'n_Bank of India vs. Avinash D. Mandivi kar (2005) 7 SCC 690,
the enpl oyee had got an appointnment on 15.10.1976 on a post which

was reserved for a nenber of Schedul ed Tribe. The Scrutiny

Conmittee invalidated the caste certificate on 18.7.1987 which was
chal | enged by the enpl oyee. After several rounds of litigation his
services were ternmi nated on 28.2.2002. After referring to the decision
in the case of MIlind and sone other decisions, this Court allowed the
appeal of the enployer affirmng the order of term nation of service of
the enpl oyee. Paragraph 6 of the report where the principle was laid
down reads as under: -

"6. Respondent No. 1-enployee obtai ned appoint nent

in the service on the basis that he bel onged to Schedul ed

Tri be. When the clear finding of the Scrutiny Conmttee

is that he did not belong to Schedul ed Tribe, the very

foundation of his appointnent collapses and his

appoi ntnent is no appointnent in the eyes of law. There

is absolutely no justification for his claimin respect of

post he usurped, as the sane was neant for reserved

candi date."

10. In R Vishwanatha Pillai vs. State of Kerala (2004) 2 SCC 105,
whi ch we have referred to earlier, the case of the enpl oyee’ s son, who
got admission in an engi neering coll ege against a seat reserved for
Schedul ed Caste, was al so considered. The admission in the

engi neering col |l ege was obtained in 1992 and he conpl eted the course
in 1996 though under the interimorder of the Hi gh Court. The appea
was decided by this Court on 7.1.2004. Placing reliance upon
paragraph 38 of the judgnent in the case of Mlind (supra), this Court
observed that no purpose would be served in w thhol ding the
declaration of the result on the basis of exam nation already taken by
the student or depriving himof the degree in case he passes the

exam nation. It was accordingly directed that the student’s result be
decl ared and he be allowed to take his degree with the condition that
he will not be treated as Schedul ed Caste candidate in future either in

obtai ning service or for any other benefits flowing fromthe caste
certificate obtained by himand he shall be treated to be a person

bel ongi ng to general category.

11. The principle, which seens to have been followed by this Court
is, that, where a person secures an appointnment on the basis of a false
caste certificate, he cannot be allowed to retain the benefit of the
wong committed by himand his services are liable to be term nated.
However, where a person has got adm ssion in a professional course

i ke engineering or MBBS and has successfully conpleted the course
after studying for the prescribed period and has passed the

exam nation, his case may, on special facts, be considered on a
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different footing. Normally, huge anount of public noney is spent in

i mparting education in a professional college and the student also
acquires the necessary skill in the subjects which he has studied. The
skill acquired by himcan be gainfully utilized by the society. |In such
cases the professional degree obtained by the student may be

protected though he may have got adm ssion by producing a false

caste certificate. Here again no hard and fast rule can be |aid down.
If the fal sehood of the caste certificate subnmtted by the student is
detected within a short period of his getting adm ssion in the

pr of essi onal course, his admission wuld be |iable to be cancell ed.
However, where he has conpl eted the course and has passed all the

exam nations and acquired the degree, his case may be treated on a

different footing. 1In such cases only a limted relief of protection of
hi s professional degree may be granted.
12. In the case in _hand the respondent got appoi ntnent on

31.5.1982 on a post, which-was reserved for a nenber of Schedul ed
Tribe. On receiving conplaints the enployer referred the matter to
the District Collector, Nagpur and also to Scrutiny Commttee in
March, 11991. The subsequent period has been spent in nmaking

enquiry . andin litigation as the respondent filed three wit petitions.
In view of the principle Laid down by this Court we are clearly of the
opi nion that his services were rightly termi nated by the appellant and
the Hi gh Court was inerrorin directing his reinstatement. The order
passed by the H gh Court, therefore, has to be set aside.

13. Before parting with the case we would |like to observe that the
order invalidating the caste certificate had been passed by the Scrutiny
Conmittee at Nagpur and, therefore, the earlier two wit petitions
filed by the respondent were naintai nabl e before the Nagpur Bench of
Bonbay Hi gh Court. ‘However, in the third and final wit petition the
order under challenge was the order of termination of service which
was passed by the appellant on 16.7.2004 at Hyderabad as the
respondent was working with the Bharat Heavy Electrical Ltd.'s

Heavy Power Equi prent Pl ant, Hyderabad. Therefore, \the Nagpur

Bench of Bombay Hi gh Court had no jurisdiction to entertain the wit
petition wherein challenge was raised to the said order. However, in
order to cut short the litigation and settle the controversy we have
deci ded the case on nerits.

14. Learned counsel for the respondent al so sought to take sone
benefit of a certain Governnment Order dated 15.6.1995 issued by the
State of Maharashtra wherein sonme reservation-in service is provided
to nenbers of special backward class. —In our opinion the respondent
can get no benefit fromthe sane as he i s not an enpl oyee of
Government of Maharahstra but is an enpl oyee of a public sector

undert aki ng of Central Government and he secured the appoint nent

| ong before on 31.5.1982.

15. For the reasons di scussed above the appeal is allowed. = The
j udgrment and order dated 4.8.2004 of the Bonmbay High Court
(Nagpur Bench), which is under challenge in the present appeal, is set

aside. The wit petition filed by the respondent. is dism ssed.
16. No order as to costs.




