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By consent of |earned advocates of the parties, the
appeal is finally heard and is~ being disposed of by this
j udgrent .

The short question involved  in this appeal centers
round the jurisdiction of the Labour Court functioning under
the Maharashtra Recognition of Trade Unions and Prevention
of Unfair Labour Practices Act, 1971 (hereinafter referred
to as ‘the Act’ for short) regarding entertaining of
conplaints filed under Section 28(1) of the Maharashtra Act
in connection wth contenplated discharge or dismssal of
the enployees alleged to be resorted to by the enpl oyer by
way of unfair labour practice, as nentioned in Item1l of
Schedule IV of the Mharashtra Act. The Labour Court in
which the conplaints were filed took the view that such
conplaints were not nmmintainable as the actual orders of
di scharge or dism ssal were yet not passed by the enpl oyer.
The | earned Single Judge of the Bonbay Hi gh Court confirned
that view, but the appellate Bench of the Hi gh Court allowed
the wit appeal filed by the respondent-workmen and took a
contrary view. That is how the enployer is before us in this
appeal
BACKGROUND FACTS

A few relevant facts are required to be noted at the
outset. The predecessor of the present appellant-conpany,
H ndustan Lever Limted, the Tata Ol MIIs Conpany Linited
served chargesheets on Respondent Nos.1 to 9 for certain
al l eged m sconduct. Respondent Nos. 1 to 9 instituted
Conplaint (ULP) Nos. 90 to 98 of 1989 before the Presiding
O ficer, First Labour Court, Bonbay, alleging therein, inter
alia, that the appellant’s predecessor conpany had engaged
in conm ssion of unfair |abour practices referred to in Item
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1 of Schedule IV of the Maharashtra Act. It was the case of
the respondents in the said conplaints that in pursuance of
the show cause notices, inquiry was bei ng conducted and they
apprehended that their services would be termnated. The
respondents also filed applications for interimrelief under
Section 30(2) of the Mharashtra Act seeking interim
injuction restraining the enployer-conmpany from continuing
the wunfair | abour practices conpl ai ned of and from
termnating the services of the respondents. The Labour
Court passed an ex parte injunction restraining the
enpl oyer-conpany from terminating the services of the
respondents.

The enpl oyer-conpany  filed its witten statements in
these conplaints and anmong others it was contended that
conplaints thensel ves were not mai ntai nable and were
premature and the Labour  Court had no jurisdiction to
proceed with such conplaints as jurisdiction of the Labour
Court could not-be invoked under Item 1 of Schedule IV of
the Maharashtra Act as long as the proceedi ngs comenced by
the enployer-conpany were nhot termnated by orders of
di scharge or dism ssal of ~ the concerned respondents. The
enpl oyer - conpany al so resisted the conplaints on nerits.

The Labour Court by . its order dated August 10, 1989,
uphel d the prelimnary objection of the enployer-conpany and
held that the conplaints were not nmmintainable at that
stage. The Labour Court followed the decision of the |earned
Singl e Judge of the H gh Court sitting at Nagpur in the case
of Divisional Commissioner, MS. R T.C  vs. Presiding Oficer
I ndustrial Court of Mbharashtra, Nagpur & Anr. (1989 Mah
L.J. 798), which had taken a simlar view

The respondent-worknmen filed Wit Petition No. 2286 of
1989 under Article 226 of the Constitution of India. The
| earned Single Judge of the H gh Court summarily disnissed
the sane on August 21, 1989.

The respondents carried the matter before the Division
Bench of the High Court in appeal, being Appeal No. 952 of
1989. The Division Bench consisting of MC Pendse and S. N
Kapadia, JJ. allowed the said appeal by its decision dated
March 6, 1992, wherein Pendse, J. speaking for the Division
Bench, took the view that the respondents’ conplaints were
not premature and the Labour Court —had jurisdiction to
entertain such complaints filed before the actual orders of
di smssal or termnation were passed by the enployer. The
order dated August 10, 1989, passed by the Presiding
Oficer, First Labour Court, Bonbay, was set aside and the
proceedi ngs were remtted back to the First Labour Court,
Bonbay for disposal of the conplaints on nerits.

The enpl oyer-conmpany filed Special Leave Petition (Q
No. 9740 of 1992 in this Court challenging the aforesaid
deci sion of the Division Bench of the High Court. During the
pendency of this special |eave petition, by I.A -No. 4 of
1995, the present appellant-conpany i.e. the H ndustan Lever
Limted, applied to be substituted in place of the origina
petitioner, the Tata Ol MIls Conpany Limted, on the
ground that the original petitioner had nerged with Ms
H ndustan Lever Limited. The said |I.A was allowed and that
is how the present appellant-conpany has prosecuted this
appeal by special |eave. The Enpl oyer’s Federation of India
acconpanied by Ms Blue Star Limted, also filed I.A No. 3
of 1992 seeking perm ssion of this Court for intervention as
they were interested in supporting the petitioner-conpany in

t he speci al | eave petition. That application for
intervention was also allowed. The intervenors have filed
their witten submission in support of this appeal. They

have al so appeared through their |earned counsel who was
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heard in this appeal
RI VAL CONTENTI ONS

Shri Pai, |earned Senior Counsel, appearing for the
appel | ant - conpany and t he | ear ned counsel f or t he
i ntervenors contended that the Division Bench of the High
Court was in error in taking the viewthat the conplaints
filed by the respondent-workmen were naintai nabl e even prior
to the passing of the dism ssal or discharge orders, as the
case may be, and that the Labour Court had no jurisdiction
under the Maharashtra Act to proceed wth such premature
conplaints. In this connection, the | earned counse
submtted that a nere look at Item 1 of Schedule |V shows
that the conplaints of unfair |abour practice in connection
with the activities nentioned therein on the part of the

enpl oyer necessarily contenpl ated final di scharge or
di sm ssal orders. ~They submitted that Section 28(1) |ays
down the period of Ilimtation for filing conplaints before

the Labour Court. The said period has to run fromthe date
of alleged occurrence and, therefore, the alleged wunfair
| abour practice nmust occur by way of dism ssal or discharge
before such conplaint can be filed. It was next contended
that though the Act -deals with prevention of unfair |abour
practices, nowhere in the body of the Act in any of the
sections the word ‘Prevention’ is nentioned. According to
the |l earned counsel, the Division Bench of the H gh Court
was in error in taking the view that unfair labour practice
is not a penal offence under the Act. Section 48 of the
Mahar ashtra Act made such unfair 1 abour practice penal. That
the Labour Court under Section 30(2) could pass appropriate
interimorder restraining the enployer from enforcing on
calling upon the enployer to wthdraw tenporarily the
al l eged unfair |abour practice of dism ssal or discharge of
enpl oyee and it was not as if after discharge or dism ssal
such interim relief could not be granted in an appropriate
case by the Labour Court. Reliance was also placed on the
decision of this Court in the case of Chanan Singh vs.
Regi strar, Co-operative Societies, Punjab & Os. (1976 (3)
SCR 685) for submitting that even though a chargesheet is
served by the enployer on the concerned enployee, there is
still a possibility that it may not actually culminate into
any di scharge or dism ssal and, therefore, conplaint against
proposed di sm ssal or discharge would be premature.

On the other hand, the I|earned counsel ~for -the
respondent - enpl oyees vehenent |y subm tted t hat t he
Maharashtra Act itself is enacted for prevention of unfair
| abour practices, as enunmerated in the Schedules and such
| abour practices on the part of the enployers or the trade
uni ons of enployees, as nentioned in Schedules I, I and
IV, could be prevented in appropriate cases by the concerned
Courts functioning under the Maharashtra Act, which would
necessarily mean that such conplaints could be filed prior
to the actual commission of the final act of the unfair
| abour practice conplained of. The submssion of the
appel l ant’ s counsel woul d nmake the very schenme of preventing
unfair |abour practice inoperative and otios. That the
rel evant provisions of the Maharashtra  Act clearly
contenplate filing of conplaints not only against the fina
act of discharge or disnissal of enployees by way of unfair
| abour practice, but even at stages prior to the final stage
where the enpl oyer conpletes such an exercise. That such was
the view taken vyears back by the Full Bench of the
Maharashtra Industrial Court and which was followed by al
Courts in Maharashtra functioning under the Maharashtra Act.
That the view taken by the Division Bench of the H gh Court
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was in consonance with the scheme of the Act and fructified
the said schenme. That it is a social |legislation hence a
l'i beral interpretation should be placed on the schene of the
Act, with a view to subserve the purpose for which
Maharashtra Act was enacted. That the provisions of the
Industrial Disputes Act fell short of the achievenment of
goal of prevention of wunfair |abour practices. This was
sought to be achieved by the WMharashtra Legislature by
enacting the provi sions of the Mharashtra Act and
consequently the interpretation placed by the Division Bench
of the H gh Court on the relevant provisions of the Act and
the final conclusion to which it reached deserve to be
uphel d.
OUR CONCLUSI ONS AND THE REASONS FOR THE SAME

Havi ng given our anxious considerationto the riva
contentions, we have “reached the conclusion that the
decision of the D vision Bench of the Bonbay H gh Court
taking the viewthat conplaints could be filed by the
wor knmen' apprehendi ng di scharge or disnissal by way of unfair
| abour practice as contenplated by the relevant clauses of
Item1 of Schedule IV of the Maharashtra Act, even prior to
the actual passing of orders of discharge or dismissal is
wel | sustained on the schene of the Act. We now proceed to
el aborate our reasons for the aforesaid concl usion

Before we deal with the relevant ~ provisions of the
Maharashtra Act, it would be necessary to note that in the
State of Mahar ashtra, prior to the passing of the
Maharashtra Act, two Acts governing the relations between
the enployers and the enployees in industries were already
holding the field. One Act was the Bonbay Industria
Rel ations Act, 1946 (‘B.I.R Act’ for short) which applied
to certain notified industries wunder the Act.  Various
protections were given under the B.1.R  Act to the worknen
covered by the said Act. But there was no provision
regardi ng prevention of unfair |abour practices either on
the part of the enployers or on the part of the unions of
enpl oyees. There was al so a Central Act, Industrial D sputes
Act, 1947 ('I.D. Act’ for short) applicable to industries
whi ch were not covered by the B.1.R Act. The Mharashtra Act
was passed by the legislature on February 1, 1972, being
Maharashtra Act 1 of 1972. By that time —industries which
were covered by the I.D. Act, which was a Central Act, also
did not have the benefit of any provision regarding
prevention of unfair |labour practices. Under the |I.D. Act
provi sion was made for reference by an appropriate
CGovernment of any industrial dispute between the enpl oyers
and the enployees for adjudication of conpetent Industria
or Labour Court, as the case nmmy be. The "lIndustria
Di spute" as defined by Section 2(k) of the |I.D. Act could be
referred for adjudication to the conpetent authority as per

Section 10, if the persons appl yi ng for reference
represented majority of each party as laid down by Section
10(2). "Industrial Dispute" as defined by Section 2(k) of

the 1.D. Act, 1947 provides as under :-

" ‘Industrial Dispute’ neans any dispute

or difference bet ween enpl oyers and

enpl oyers, or bet ween enployers and

wor knen, or between workmen and wor knen,

which is connected with the enpl oynent

or non-enpl oynent or the terns of

enpl oyment or with the conditions of

| abour, of any person; "
Only with effect from 1.12.1965, Section 2(A) was inserted
inthe 1.D. Act wherein even an individual workman could
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rai se an industrial dispute in connection with his discharge
or dismissal or otherwise ternmination of service. For al

other types of industrial disputes, a ngjority of worknen
had to support the dispute before the appropriate Government
could refer it for adjudication of conpetent Court. However,
in either case, reference of such industrial dispute had to
be made by the appropriate Governnent under Section 10 of
the I.D. Act. There was no provision for reference of any
i ndustrial dispute under the Central Act, for preventing any
unfair |abour practice, by the tinme the Maharashtra Act saw
the light of the day. It is, of course, true that by an
amendment to the Industrial Disputes Act Chapter V(c) was
added w.e.f. August 2, 1984, which deals with unfair | abour
practice. The "Unfair Labour Practice" as defined by the
I.D. Act in Section 2(ra) neans ‘any of the practices
specified in the Fifth Schedule’. Wen we turn to the Fifth
Schedule to the |.D. Act, we find the catal oguing of unfair
| abour practices  on the part of the enployers, the trade
uni ons of ~ the enployers and on the part of the worknen and
trade uniions of worknen, which are alnost parimateria with
lists of _unfair |abour ~practices  on the part of the
enpl oyers, on the part ~of the trade wunions and genera

unfair |abour practices on the part of the enployers as
found in Schedules 11, 111 and [V of the Maharashtra Act.
However, even the /aforesaid anended provisions of the |I.D
Act concerning unfair |abour practice nowhere provide for
any reference of industrial dispute in-connection with such
unfair |abour practice on the part ~of the enployers which
can entitle the workmen or a body of worknmen to seek a
reference for adjudication or~ for its prevention by any
conpetent court under the 1.D. Act, and all that a workman
can do is to wait till the order of discharge or disnissa

is passed and then he can raise a di spute under Section 2(A)
in connection wth his dismssal or discharge and if such
dispute is referred by the —appropriate Governnent for
adj udi cation of the Labour Court which is entitled to
adj udi cate upon such dispute as per the residuary I'tem 6 of
Schedule Il to the 1.D. Act, then in such a dispute it can
be showmn by the worknman that his actual disnmissal or
di scharge was a result of unfair |abour practice as laid
down by clause 5 of part 1 of the Fifth Schedule to the I.D.
Act. However, there is no provision for —preventing  any
proposed discharge or dismssal by way of unfair |abour
practice on the part of the enployer as per the statutory
schene of the |I.D. Act, even after the insertion of Chapter
V(c) in that Act. On the other hand, nore than -a decade
before the aforesaid anendnent was brought in the I.D. Act,
which fell short of providing for prevention of unfair
| abour practice, the Maharashtra Legislature as early as in
1972 enacted the Mharashtra Act providing for/ such
prevention. Similarly as noticed earlier the B.l1.R -Act al so
did not offer any renmedy to the worknen to raise a dispute
regardi ng prevention of any wunfair |abour practice on the
part of the enployer who had set in notion machinery for
di schargi ng or dismssing worknmen by way of alleged unfair

| abour practice. Thus, in the background of the then
exi sting lacuna both under the Central Act, i.e. the |I.D.
Act and the B.I.R Act regarding any provision for
prevention of unfair |abour practice, we wll have to

exam ne the schene of the Maharashtra Act which seeks to
provide a renedy for prevention of such wunfair |abour
practices and to find out how it supplies the |acuna and
tries to achieve its goal

SCHEME OF THE MAHARASHTRA ACT
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The preanble of the Act |ays down as under :-

"An Act to provide for the recognition

of trade uni ons for facilitating

col l ective bar gai ni ng for certain

undertakings; to state their rights and

obligations; to confer certain powers on

unr ecogni sed uni ons; to provide for

declaring certain strikes and | ock-outs

as illegal strikes and |ock-outs; to

define and provide for the prevention of

certain wunfair | abour practices; to

constitute courts (as i ndependent

machi nery) for carrying out the purposes

of according recognition to trade unions

and for enf or cing t he provi si ons

relating to wunfair practices; and to

provide for matters connected wth the

pur poses aforesaid.

WHEREAS, by Governnent Resol ution

I ndustries and Labour ~Departnent, No.

| DA 1367-LAB-11, dat ed the 14t h

February 1968, the CGover nirent of

Mahar ashtra appointed a Conmittee call ed

"t he Conmittee on Unfair Labour

Practices" for defini ng certain

activities of enployers and workers and

their organisations whi ch  should be

treated as unfair | abour practices and

for suggesting  action which should be

taken agai nst enployers or -~ workers, or

their organisations, for engaging in

such unfair |abour practices;

AND WHEREAS, after taking into

consi deration the report of t he

Comm ttee Covernment is of opinion that

it is expedient to provide for the

recognition of trade uni ons for

facilitating collective bargaining for

certain wundertakings; to state their

rights and obl i gati ons; to conf er

certain powers on unrecogni sed unions;

to provide for declaring certain strikes

and | ock-outs as illegal strikes and

| ock-outs; to define and provide for the

prevention of certain unfair | abour

practices; to constitute courts (as

i ndependent machi nery) for carrying out

the purposes or according recognition to

trade uni ons and for enforcing

provisions relating to unfair practices;

and to provide for matters connected

with the purposes aforesaid; It is

hereby enacted in the Twenty-second Year

of the Republic of India as follows:-

The preanble of the Act clearly indicates that the
Maharashtra Act is brought on the statute book with the
avowed purpose of regulating the activities of trade unions
and for preventing certain unfair |abour practices both on
the part of unions of enployees as well as the enployers. As
laid down by Section 2(3) of the Act, the Act has to apply
to the industries to which B.I.R Act, for the tinme being
applies and also to any industry as defined in clause (j) of
Section 2 of the 1.D. Act and also to the State Covernment
which in relation to any industrial dispute concerning such
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industry is the appropriate Governnent under that Act. Thus,
the Act sought to supplenent and cover the field for which
the concerned industries governed by the then |I.D. Act and
B.I.R Act did not get any coverage and that field was
obvi ously anongst others the field pertaining to prevention
of unfair |abour practices as defined by the Act.

"Unfair |abour practices" as per Section 3(16) nean
unfair |abour practices as defined in Section 26. Wen we
turn to Section 26, we find that it occurs in chapter VI
dealing with wunfair |labour practices. It provides that in

this Act, wunless the context requires otherw se, "unfair
| abour practices" mean any of the practices listed in
Schedules 1, 11l and [IV. That takes us to the concerned
Schedul es.

Schedule |1 of the Act deals wth wunfair |abour
practices on the part of the enployers. Schedule Il of the

Act deals wth unfair l'abour practices of trade unions of
enpl oyees and then comes Schedule |1V which deals wth
general unfair | abour practices on the part of the
enpl oyers. As we are directly concerned with Item 1 of
Schedul e IV of the Act, it is necessary to reproduce the
said itemwith all its clauses at this stage.
SCHEDULE |V
General Unfair ~ Labour Practices on
the Part 'of enployers
1. To discharge or disniss enployees-
(a) by way of victimsation
(b) not  in good faith, ~but in
col our abl e exercise of the enployer’s
rights;
(c) by falsely inplicating an
enployee in a crimnal case on false
evi dence or on concocted evi dence;
(d) for patently fal se reasons;
(e) on untrue or trunped up
al | egations of absence without | eave;
(f) in utter disregard of the

principles of natural justice in the

conduct of donestic enquiry —or wth

undue haste :

(g) for msconduct of a mnor or

techni cal character, w thout having any

regard to the nature of the particular

m sconduct or the past record of service

of the enployee, so as to anount to-a

shocki ngly disproportionate puni shrment."

A mere look at Item1l of Schedule 1V shows that it
woul d be a general unfair |abour practice on the part of the
enpl oyer to discharge or dismss enployees on any of the
grounds nentioned in clauses (a) to (g) of this 1tem On
this aspect there is no dispute between the parties. The
noot question is whether the sweep of the item can cover any
of the alleged general wunfair |abour practices on the part
of the enployer, before the enployer concerned actually
di scharges or dism sses the enployee on any of the grounds
enunerated in clauses (a) to (9). Let wus take an
illustration to see how this itemoperates. If an enpl oyer
di scharges or dismi sses an enpl oyee by way of victimnsation
it would be a conplete unfair |abour practice on his part as
contenmplated by clause (a) of Item1 of Schedule V. As we
have seen above, the Act is enacted with a viewto prevent
such unfair | abour practice. Therefore, the question
squarely arises as to how such an unfair |abour practice of
di scharge or di sm ssal of an enpl oyee by  way of
victimsation can be prevented. If it is to be prevented, it
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has to be prevented fromtaking effect or getting conpleted.
Therefore, the intervention of the Labour Court can be
sought where the concerned general unfair |abour practice on
the part of the enployer to discharge or dismiss an enpl oyee
by way of victimsation has not resulted into its
culmnation but it is in pipeline or process. Under the
standi ng orders governing the concerned industries, before
an enpl oyee can be discharged or dism ssed on the ground of
any msconduct, departrmental enquiry has to be held.
Consequently, taking the initial step towards the direction
of discharging or dismssing of any enpl oyee on the ground
of any m sconduct by issuing a chargesheet can be said to be
the first action taken by the enployer towards such ultinmate
di scharge or dism ssal of an enployee. It can then be said
that the process of alleged unfair |abour practice on the
part of the enployer to discharge or dism ss an enpl oyee on
ground (a) nentioned inltem 1 of Schedule IV is started or
has got-initiated or is triggered off by the enployer. If an
enpl oyee 'can nake  out a strong prinme facie case for
interdiction of such a process, he can legitimtely invoke
the jurisdiction of the Labour Court for preventing such an
unfair |abour practice fromgetting fructified or conpl eted.
In his connection, it is necessary to note that the genera
unfair |abour practice on the part of  the enployers as
nmentioned in Item1l of Schedule 1V pertains to different
types of objectionable actions based on grounds which are
i ndi cative of unfair |abour practices and any action based
on such grounds with a view to discharge or dismss an
enpl oyee is considered by the Act~ to be an unfair |abour
practice on the part of the enployer.

The Division Bench of the H gh Court for comng to its
conclusion has heavily relied upon the words "to discharge
or dismiss enployees" as found in Item1 of Schedule IV. W
find that the term "to discharge or dism ss" does indicate
even attenpted action towards such discharge or dism ssal
In this connection, we nmay profitably refer to the neaning
of the term"to" as found in.wvarious dictionaries as the
said termis not defined by the Maharashtra Act.

In Concise Oxford Dictionary, New Seventh Edition
Oxford University Press, at page 1124, one of the mneanings
of the word "to" is nentioned as under: -

"In the direction of (place, person

thing, condition, quality, etc.; with or

wi thout inplication of intention or of

arrival..."

In Collins English Dictionary, at page 1525, one of the
meani ngs of the word "to" is as under:-

"used to indicate the destination of the

subject or object of an action: he

clinmbed to the top."

In Wrds and Phrases, Pernmanent Edition, Volune 41A, at
page 418, one of the meanings of the word "to" is anplified
as under: -

"The word "to" neans indicating anything

regarded as a termnal point or limt in

the direction of which there is novenent

and at which there is arrival or in the

direction of which there is novenent or

tendency w thout arrival."

In Stroud’s Judicial Dictionary, 5th Edition, volune 5,
at page 2646, one of the neanings of the word "to" is
mentioned as under: -

"(3) "To" wlls often nean "towards."

The plaintiff effected a marine policy,

subject to rules one of which was that
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ships were not to sail fromany port on

the east coast of Great Britain "to" any

port in the Belts between Decenber 20

and February 15. The plaintiff’s vesse

sailed on February 8 for a port in the

Belts, and was lost; held, that the rule

in question was a warranty and not an

exception; and that the word "to" in the

rule meant “"towards" and not "arriving

at" (Colledge v. Harty 6 Ex. 205)

(4) "To or towards": see R v. MCarthy

[1903] 2 Ir. R 156, cited INTIM DATE. "

It becones, therefore, obvious that general unfair
| abour practice on the part of the enployer to discharge or
di smiss the enpl oyee on-any of the grounds listed in clauses
(a) to (g) of Item1 of Schedule IV would include any step
towards or in the direction of wultimate discharge or
di sm ssal of the enployee on that ground and even before
such discharge or dismissal is finally arrived at. It is not
possi bl e to accept the contention of the | earned counsel for
the appellant ~that discharge or disnissal of any enpl oyee
woul d only rmean the confirnmed act of discharge or dismnissa
on any of these grounds and not a penultimate step taken by
the enpl oyer concerned in that direction on that ground.
Therefore, on the express |anguage of Item 1 of Schedule IV
the general unfair labour practice on the part of the
enpl oyer "to" discharge or dism ss an enpl oyee on any of the
i sted grounds would include both the final act of discharge
or dismissal of enployee on any of these grounds as well as
any penultimate step taken towards that destination and
object by starting the process of disciplinary enquiry on
giving the chargesheet to the enpl oyee and/or suspendi ng an
enpl oyee pending or in contenplation of such enquiry and al
further steps during such departnmental enquiry about which a
conpl ai nt can be nmade on pernissible grounds.

It was next vehenently contended by the | earned counse
for the appellant that if the very attenpt on the part of
the enployer by initiating departnental proceedings is tried
to be covered by a conplaint by the enployee on any of the
grounds mentioned in clauses (a) to (g) of Item 1 of
Schedule IV, then, sone of the clauses thenselves would
contra-indicate such a construction as they can be applied
only at the final stage where such discharge or dism ssal of
the enpl oyee takes place. Cause (g) of Item 1l of Schedul e
IV was pressed in service by way of illustration. It was
submitted that before this clause can apply it nust be shown
that the punishnent given is shockingly disproportionate to
the charge and that such an eventuality would arise only
when the punishnent in question has already been inflicted.
Now it is obvious that at the stage when such a shockingly
di sproportionate punishnent is given, this clause would
certainly get attracted, but that does not nean that it
could not be denonstrated even earlier, if there are facts
available in a case, that for a trifle or nere mnor or
negligi bl e m sconduct, the enployer proposes to discharge or
di sm ss the enpl oyee.

The |l earned counsel for the respondents has rightly
given an exanmple where clause (g) of Item 1 of Schedule IV
can apply even prior to the final order of discharge or
di smssal of an enployee. It was submitted that if the
chargesheet itself alleges that the worker-enpl oyee did not
get up when the Oficer entered his office and, therefore,
it was proposed to discharge the enpl oyee, even nere reading
of the chargesheet can be pressed in service for submitting
that the proposed enquiry is for imposing a punishnment
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shockingly disproportionate to the m sconduct alleged in the
chargesheet. Therefore, it is not as if wien such a
grievance is nmade, the Labour Court cannot be approached for
preventing such an wunfair |abour practice from getting
culmnated and that the workman is to wait till such
shocki ngly disproportionate punishnent actually cones to be
i nposed. Then there would be nothing left to be prevented.
It would be like bolting the doors of the stable after the
horses have fled. We, therefore, hold that on the express
| anguage of Item 1 of Schedule IV conplaint can be filed for
the alleged wunfair |labour practice which is in the offing
and towards which a firmstep is taken by the enployer. It
isin the light of the aforesaid schene of Item 1 of
Schedule IV that we have to turn to the remaining rel evant
sections of the Act.

Section 27 lays down as under: -

"No enmpl oyer ~or union and no enpl oyees

shal . engage in any unfair | abour

practice.”
Thus there “is total enbargo on the unions of the enpl oyees
as well as the enployees  and also on the enployer on

engaging in any unfair ~|abour practice. Once it 1is found
that Item 1 of Schedule IV covers general unfair |abour
practices on the part of the enployer consisting of not only
final discharge or dismssal of enployee. on any of the
grounds nentioned in Item 1 but also-any action taken by
initiating the process towards such- ultimate discharge or
di sm ssal of the enployee, Section 27 of the Maharashtra Act
gets attracted even at a prior stage when such unfair | abour
practice is sought to be resorted to by the enployer by
engagi ng hinmsel f in such an unfair |abour practice. In other
words, to take an illustration, if it is alleged in a given
case that the enployer seeks to discharge or dismiss an
enpl oyee by way or di smiss an enpl oyee by way of
victimsation and for that purpose he has initiated the
process of departnental enquiry by issuing the chargesheet
to the enployee concerned, the enployee concerned can
legitimately urge that the enployer is guilty of such unfair
| abour practice in which he seeks to engage hinself and,
therefore, the prohibition enshrined in Section 27 gets
squarely attracted against him It is not as if that in such
a case the employer can be said to have engaged hinmself in
any unfair |abour practice of discharging or dismssing the
enpl oyee by way of victimsation only after the ultimte
stage is reached and the order of discharge or dismssa
sees the [ight of the day. The prohibition  against
engagenment in any unfair |abour practice as mentioned in
Section 27 wll cover all stages fromthe beginning to the
end, when the process which is initiated by the concerned
enpl oyer or the union in connection with the alleged unfair
| abour practice starts and ultinmately term nates.

The next Section which is relevant is Section 28(1) of
the Maharashtra Act. Section 28 was pressed in service by
both the sides for supporting their respective contentions.
Section 28(1) contenplates types of conplaints which can be
filed under the Act. So far as Item 1 of Schedule IV is
concerned, the conmpetent Court as per Section 7 of the Act
will be the Labour Court as the said section provides that
it shall be the duty of the Labour court to decide
conplaints relating to unfair |abour practices described in
Iltem1l of Schedule [V and to try offences puni shabl e under
this Act, and the conplaints regarding the rest of the
unfair |abour practices can be dealt with by the Industria
Court under Section 5.

As per Section 28(1) any conplaint regarding the
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general unfair |abour practice on the part of the enpl oyer
to discharge or disniss enployee on the grounds nentioned in
I[tem1l of Schedule IV can be filed before the Labour Court.
Such a conplaint can cover both types of grievances agai nst
the enployer; (1) that he has engaged in any unfair |abour
practice and (2) or he is engaging in any unfair |abour
practice. The |earned counsel for the appellant submtted
that though the Act is enacted with a viewto prevent such
unfair |abour practices, there is no whisper about such
prevention in any of the operative sections of the Act. This
subm ssi on cannot be accepted in the |I|ight of the express
| anguage of section 28(1) and the types of conplaints
contenplated by it, as ‘aforesaid. As per Section 28(1) of
the Maharashtra Act an enployee can file a conplaint against
the enployer on the ground that the enpl oyer has engaged in
unfair |abour practice to discharge or dism ss enpl oyee by
way of victimsation etc. For-the purpose of illustration,
we may ~take clause 1 of Item 1 of Schedule IV to highlight
the schene of this section. If an enployee files a conplaint
before the ~Labour Court alleging that the enployer has
engaged in_unfair [abour ~practice to disniss or discharge
him by way of victimsation, it would contenplate a
conpl eted act, namely, an order of discharge or disnissa

that m ght have been passed, because the term "has engaged”
represents a present perfect tense, neaning thereby an
action which has got' conpleted in presenting. The | earned
counsel for the appellant could have submitted with enphasis
that the conplaint could be filed on the ground of alleged
unfair |abour practice on the part of enployer to discharge
or dismss an enployee by way ~of victimsation only after
the action was conpleted and the discharge or dism ssal was
effected on that ground iif Section 28(1) would have
contained only the words "has engaged". But the |egislature
has conferred jurisdiction on the Labour Court to entertain
the conplaints also on the _additional ground that the
enpl oyer is engaged in any unfair - |labour practice. This
clearly indicates a present continuous action as it reflects
a present continuous tense. That would include a conplaint
regarding the enployer, who at present is engaging'in the
al  eged unfair | abour practice by way of victimsation. That
woul d indicate actions which are contemplated and .in
pi peline but which are still not finally conpleted. |f the
| earned counsel for the appellant is right that only the
final act of discharge or dismissal can be covered by the
sweep of Section 28(1), then the term nology used by the
Legislation "or is engaging in any unfair [abour practice"
woul d be rendered totally redundant and otios, as such a
conpl eted action would already stand covered by the earlier
phrase "has engaged in any unfair |abour practice". Simlar
words are found in Section 30(1) which deals with powers of
the Courts and provides that where the Court decides that
any person nanmed in the conplaint has engaged in, or is
engagi ng in, any unfair |abour practice, it may by its order
give relief as nentioned in clauses (a), (b) and (c) of that
sub-section. A conjoint reading of Section 28(1) and Section
30(1) clearly shows that conplaint can be filed for the
al l eged unfair |abour practice as contenplated in Item 1 of
Schedul e 1V on any of the grounds nmentioned therein, both at
the stage where such final orders of discharge or dism ssa

are passed on the concerned alleged grounds and al so at the
stages prior to such final orders, once the enployer is
shown to have taken a firm step in that direction by
initiating departmental enquiries with a viewto ultimately
di scharge or dismss the enployee on any of the alleged
grounds and such enquiries are presently in progress or are
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presently in offing. Then the enployer can be said to be
presently engaging in any such unfair |abour practice. It
becones obvious that the twin phrases ‘has engaged’ and ‘is
engaging in" indicate not only the finished, conplete or
conti nuous action but also an inconpl ete continuous action

In this connection, we may profitably | ook at what is
said in Black’s Law Dictionary, 6th Edition, at page 528
about the term "Engage", which reads as under: -

"To employ or involve one's self; to

take part in; to enbark on."

In Stroud’s Judicial Dictionary, b5th Edition, at page
847, the term "engaged .in discharging” has been dealt with
as under: -

"A lighter or craft. is "engaged in

di schargi ng" ballast or goods, within an

exenption from dock dues, if she goes to

the place of discharge in the dock with

the real intention of discharging there,

al t hough, from the place getting too

full' to take the ballast or goods, the

vessel has to depart-w thout making any

di scharge (London & India Docks Co. v.

Thames Steam Tug, etc., Co. (1909) A C

15)"

It becones, therefore, obvious that if an enployer is
alleged to be engaged in dischargi ng any enpl oyee then even
before the actual order of discharge s passed he can be
said to be engaged in such dischargeif it is shown that an
attempt is made towards such a- discharge with an intention
to ultimately di scharge the enployee

W nay also refer to Section 28(3), which enmpowers the
concerned Court on receipt of the conplaint under Section
28(1) to <cause an investigation into the said conplaint to
be made by the investigating officer, if thought necessary
and direct that a report in the matter may be submtted by
himto the Court, wthin the period specified in the
direction. Therefore, it is not(as if that the nonment a
conplaint is filed the Labour Court can nechanical l'y pass an
order intercepting the proceedings of any departnenta
enquiry. It can in appropriate. cases even _cause a
prelimnary enquiry about the correctness of the allegations
in the conplaint through the investigating officer

Before parting with Section 28(1) an argunent subnmitted
by the |earned counsel for the appellant is required to be
noted. It was subnmitted that limtation for filing
conpl aints under Section 28(1) is to start fromthe date of
occurence of unfair Iabour practice and that date of
occurrence of the alleged wunfair |abour practice could be
only the date when the final orders of discharge or
di smssal are passed by the enployer and are chal lenged on
any of the grounds nmentioned in Item1 of Schedule V. It is
not possible to agree wth this contention. As we have
already seen earlier, Item 1 of Schedule IV would cover in
the sweep of general unfair |abour practice on the part of
the enployer even the initiation of proceedings or taking
any other firmstep |ike suspension, towards discharge or
di smi ssal of the enpl oyee concerned, which can be chal | enged
on the grounds nentioned in Item 1 of Schedule IV. Such
initiation of proceedings or firmsteps thenselves would be
the occurrence of the alleged unfair [|abour practices and
woul d give a cause of action to the conplainant to file the
conpl ai nt  under Section 28(1) within the peri od of
l[imtation as laid dowmm therein. It is not as if that the
occurrence of wunfair |abour practice can be only of one
type, that 1is, the final order of discharge or dismssal as
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assuned by the | earned counsel for the appellant. The nature
of the order which the Court can pass on such conplaint is
i ndicated by clauses (a), (b) and (c) of Section 30(1),
whi ch read as under: -

"30.(1) VWere a Court decides that any

person naned in the conpl aint  has

engaged in, or is engaging in, any

unfair |abour practice, it may in its

order -

(a) declare that an unfair practice has

been engaged in or is being engaged in

by that person, and specify any other

person who has engaged in, or is

engagi ng in the unfair |abour practice;

(b) direct all such persons to cease and

desi st from such unfair |abour practi ce,

and t ake such affirmative action

(including paynent of reasonabl e

conpensati on to the enpl oyee or

enpl'oyees affected by the unfair |abour

practice, or rei nstat enent of t he

enpl oyee or enployees with or wthout

back wages, or the payment of reasonable

conpensation), ‘as may in the opinion of

the Court be necessary to effectuate the

policy of the Act;

(c) where a recogni sed uni on has engaged

in or is engaging in, any unfair |abour

practice, direct that its recognition

shal | be cancelled or that all or any of

its rights wunder sub-section (1)  of

Section 20 or its right under section 23

shal | be suspended."
Even this provision when read with Item1 of Schedule |V
shows that after adjudication the Labour Court can declare
that the concerned enployer not only has engaged in unfair
| abour practice, but is being engaged in such unfair |abour
practice and such engagenent in. unfair |abour  practice
continues and has not ended. This also clearly indicates
that the conplaint can be made regarding the all eged actions
of the enployer which amount to unfair |abour practice, but
whi ch have not yet finally culmnated into ultimte orders
but are in the pipeline or are being attenpted to be passed
and proceedings are initiated for passing such ultimte
orders which are alleged to be contrary to ltem 1 of
Schedul e 1V of the Maharashtra Act.

Sub-section (2) of Section 30 of the Maharashtra Act
| ays down: -

"I'n any proceeding before it under this

Act, the Court, may pass such interim

order (including any tenporary relief or

restraining order) as it deens just and

proper (including directions to the

person to wi thdraw tenporarily the

practice conplained of, which is an

i ssue in such proceeding), pending fina

deci sion :

Provi ded that, the Court may, on an

application in that behalf, review any

interimorder passed by it."
The | earned counsel for the appellant submtted that even if
the final order of discharge or disnissal is passed by the
enpl oyer by way of victimsation as alleged by the enpl oyee,
the Labour Court in the conplaint regarding such final order
can pass interimorders of temporary relief or restraining
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order. Still it would not rule out the possibility on the
part of the Labour Court of passing an interimorder pending
the donestic enquiry if any of the grounds nmentioned in Item
1 of Schedule IV is effectively pressed in service by the
enpl oyee against the enployer. It is obvious that when the
final order of discharge or dismissal is passed and if it is
found to be a result of unfair |abour practice as nentioned
in clauses (a) to (g) of Item1l of Schedule IV, it is to be
guashed and reinstatenent is to be ordered by way of
mandatory relief. In such a case there would be no occasion
of granting interimrelief by way of prohibitory order or a
restraining order, as contenplated by sub-section (2) of
Section 30. Such a restraining order can be passed in a case
where the conplaint is filed at a stage where the fina

orders of discharge or disnissal are not passed on any of
the grounds nentioned in ITtem1 of Schedule IV. If such a
conplaint is ruledout the provisions of Section 30(2) would
be rendered redundant and otios. Wien we keep in viewthe
fact that = as per Section 7 of the Maharashtra Act, all the
conpl ai nt's pertaining to Item 1 of Schedule IV can be filed
only before —~the Labour~ Court and no other conplaint
regardi ng unfair | abour practice can be filed before the
Labour Court, and once the Labour Court is given the powers
in appropriate cases of passing interim relief of
restraining orders/ as per Section 30(2) it would clearly
indicate the legislative intention that conplaints regarding
the proposed dismissal or discharge on any of the grounds
mentioned in Item1 of Schedule IV could be filed before the
Labour Court. In 'such conplaints the Labour Court in
appropriate cases, in exercise of its powers under Section
30 (2) can issue interimorders wth aviewto preventing
such alleged wunfair practices fromgetting fructified. Thus
Section 30(2) also highlights the 1legislative intent of
providing an effective machinery to prevent the finalisation
of the alleged unfair practices which are required to be
nipped in the bud. If the orders of the Court whether fina

on interim are not conplied with by the party against whom
such orders are passed, it can be prosecuted under/ sub-
section (1) of Section 48, which |lays down as under

"48. (1) Any person who fails to conply

with any order or the Court under cl ause

(b) of sub-section (1) or sub-section

(2) of Section 30 of this Act shall on

convi ction, be puni shed with

i mprisonnent which nmay extend to three

nonths or wth fine which may extend to

five thousand rupees."”

Havi ng seen the aforesaid relevant provisions, we nmay
now consider the main contentions canvassed by the learned
counsel for the appellant. It was vehenently submtted by
the learned counsel for the appellant and also by the
| earned counsel for the intervenors that the Hi gh Court was
inerror when it took the view that unfair |abour practice
is not punishable wunder the WMharashtra Act. In this
connection, our attention was invited to Section 25-U of the
Industrial Disputes Act which reads as under

"Penalty for committing wunfair |abour

practices. - Any person who conmits any

unfair | abour practice shal | be

puni shable with inprisonment for a term

which may extend to six nonths or with

fine which nmay extend to one thousand

rupees or with both."

Qur attention was also invited to Section 25-T of the
I ndustrial D sputes Act which reads as under
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"Prohi bition of wunfair |abour practice.

- No enployer or worknan or a trade

uni on, whet her regi stered under the

Trade Unions Act, 1926 (16 of 1926), or

not, shall conmt any wunfair |abour

practice."

When we keep the relevant provisions of the Industria
Di sputes Act concerning unfair |abour practices in view and
conpare these provisions wth the provisions of the
Maharashtra Act, a clear difference becones obvious. Section
25-T of the Industrial D sputes Act prohibits an enpl oyer or
wor kman or a trade wunion fromconmtting any unfair |abour
practice. Wiile so far as Section 27 of the Maharashtra Act
is concerned, it prohibits an enployer or union or enployee
fromengaging in any unfair |abour practice. Consequently
the prohibition under the I'ndustrial D sputes Act is against
the commi ssion of ‘unfair |abour practice which may include
the final  acts of such conmm ssion. Wile Section 27 of the
Maharashtra Act prohibits the concerned party even from
engagi ng in any unfair |abour practice. The word ‘engage’ is
nore conprehensive in nature as -conpared to the word
‘conmit’. But even that  apart, Section 25-U provided for
penalty for commtting unfair |abour practice and nandates
that whoever is guilty of any unfair |abour practice can be
prosecuted before the conpetent court on a conplaint nade by
or under the authority of an appropriate Governnent under
Section 34(1) read with Section 25-U- of the Industria
Di sputes Act. So far as the Mharashtra Act is concerned,
there is no direct « prosecution-against a party guilty of
having engaged in any unfair  |abour practice. Such a
prosecution has first to be preceded by an adjudication by a
conpetent court regarding such engagenent in unfair |abour

practice. Thereafter, it should culmnate into a direction
under Section 30(1)(b) or it nay  be a subject matter of
interim relief order wunder  Section 30(2). It is only

thereafter that prosecution can be initiated against the
concerned party disobeying such ‘orders of the Court as per
Section 48(1). Consequently, it  cannot be said ‘that the
Di vi sion Bench of the Bonbay H gh Court was not right when
it took the view that the act of engaging-in any unfair
| abour practice by itself is not an offence -under the
Maharashtra Act while such comm ssion of —unfair | abour
practice itself 1is an offence under the Industrial Disputes
Act. However, this aspect is not nuch relevant for deciding
the controversy with which we are concerned.

As we have discussed above, the legislation intends to
prevent conmi ssion of unfair |abour practices through the
intervention of the competent court and for| that  very
purpose, the Act is enacted. This is clearly reflected by
the provisions of Section 28(1) and Section 30(1) of the
Mahar ashtra Act.

As already discussed earlier, it is trite to say that
if ‘to di scharge or dismiss an enployee by way of
victimsation’ is a general wunfair |abour practice on the
part of the enployer as laid down by Item 1(a) of Schedul e
IV and if such an unfair |abour practice is to be prevented
then action for such prevention has to be taken prior to the
ultimate comm ssion of such wunfair |abour practice. It is
difficult to agree with the contention of the |earned
counsel for the appellant that such prevention can be made
only after the actual order of discharge or dism ssal of the
enpl oyee is passed. At that stage there is no question of
preventing the conmi ssion of such unfair |[|abour practice,
but it would be a case of setting aside or quashing such
already committed unfair |abour practice. It is difficult to
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appreciate how a discharge or dismssal of an enpl oyee by
way of victimsation can be prevented after such di scharge
or dismissal has already taken place. Once such an unfair
| abour practice is completed and if final order is to be set
aside it would anbunt to curing the nelody rather than
preventing it. As the saying goes ‘prevention is better than
cure’, and that is the very purpose of the Act. O in other
words, prevention of conmssion of such wunfair |abour
practice is the heart of the Act. The interpretation tried
to be put by the learned counsel for the appellant on the
rel evant provisions of Item1 of Schedule IV would result in
stultifying the very purpose and scope of the Act.

W nay also keep in view the fact that prevention of
unfair |abour practice, as per the Act, is ainmed not only
agai nst the enployers, but “also against the enployees and
their trade unions, if they are alleged to engage thensel ves
in any of the wunfair labour practice nentioned in Schedul e

[11. Let us take illustrations of unfair |abour practice on
the part ~of the trade unions as nentioned in Itens 5 and 6
of Schedule 11l which read as under

"5, To stage, encourage or ‘instigate

such forns of coercive actions as

willful "go slow' squatting on the work

prem ses after working hours or "gherao"

of any of the nenbers of the nanageria

or other staff.

6. To stage denonstrations ~at~ the

resi dences of the employers or the

manageri al staff nmenbers.”

It becomes obvious that if an ~enployer files a conplaint
before the Industrial Court —under Item 5 or 6 of Schedul e
1l that the Union is seeking to stage,  encourage on
instigate such forns of coercive actionsas wllful ‘go
slow or seeks to denonstrate at the residence of enployers
and if such an action is to be prevented a conplaint has to
be filed before the actual denonstration takes place or
actual ‘go slow policy is resorted to. Once such an action
takes place there would renain no occasion to prevent such
an action in good tine. Consequently, on the sane lines it
cannot be said that wunfair |abour  practiceon the part of
the enpl oyer al so cannot be prevented till the actual unfair
| abour practice gets committed by him W have also to keep
inview that the Mharashtra Act is a social welfare
legislation and in interpreting such a welfare |egislation

such a construction should be placed on the relevant
provi sions which effectuates the purpose for which such
legislation is enacted and does not efface its very purpose
of prevention of unfair |abour practice.

In this connection, we may usefully turn to the
decision of this Court in Wrknmen of American  Express
I nternational Banking Corporation v. Mnagement of -Anerican
Express International Banking Corporation (1985 (4) SCC 71)
wher ei n Chi nnappa Reddy,J., in para 4 of the Report has made
the foll ow ng observations:

"The principl es of statutory

construction are well settled. Wrds

occurring in statutes of |iberal inport

such as social welfare |egislation and

human rights legislation are not to be

put in Procrustean beds or shrunk to

Liliputian dinensions. In construing

these legislations the inposture of

literal construction must be avoi ded and

the prodigality of its msapplication

must be recognised and reduced. Judges




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 17 of 24

ought to be nmore concerned with the

‘col our’, t he ‘content’ and t he
‘context’ of such statutes (we have
bor r owed t he wor ds from Lord
wi | berforce’s opinion in Prenn V.
Simmonds). In the same opinion Lord

W berforce pointed out that |law is not

to be left behind in some island of

l[iteral interpretation but is to enquire

beyond the | anguage, unisolated fromthe

matrix of facts in which they are set;

the law is not to be interpreted purely

on internal linguistic considerations.

In one of the cases cited before us,

that is, Surendra Kumar Verma v. Central

Gover nnent I ndustri al Tri bunal -cum

Labour Court we had occasion to say.

Semantic |luxuries are msplaced in

the interpretation of "bread and butter”

statutes. Welfare statutes nust, of

necessity, recei ve a br oad

interpretation. Were legislation is

designed to give relief against certain

kinds of mschief, the Court is not to

make i nroads by making etynologica

excursions. "

Franci s Benni on in its ‘Statutory -Interpretation
Second Edition, has dealt wth the Functional Construction
Rule in part XV of ‘his book. ~ The nature  of purposive
construction is dealt - with in Part XX at page 659 thus:

"A  purposive construction of an

enactnment is one which gives effect to

the | egislative purpose by -

(a) following the Iliteral nmeaning of

the enactment where that neaning is in

accordance with the |egislative purpose

(inthis Code called a purposive-and-

literal construction), or

(b) applying a strained neaning where

the literal meaning is not in accordance

with the legislative purpose (in the

Code called a purposive-and-strained

construction)."

At page 661 of the same book, the author has consideredthe

topic of Purposive Construction in contrast with Litera
construction. The | earned author has observed as under
"Contrast wth literal constructi on
Al t hough the term ‘ pur posi ve

construction’ is not new, its entry into
fashi on bet okens a swng by t he

appel l ate courts away from litera
construction. Lord Diplock said in 1975:
“If one | ooks back to the actua

decisions of the [House of Lords] on
guestions of statutory construction over
the last 30 years one cannot fail to be
struck by the evidence of a trend away
from the purely literal towards the
pur posi ve construction of statutory
provisions’. The matter was sumed up by
Lord Diplock in this way-

" I am not reluctant to adopt a
pur posi ve construction where to apply
the literal neaning of the legislative
| anguage used would lead to results
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which would clearly defeat the purposes

of the Act. But in doing so the task on

which a court of justice is engaged

remai ns one of construction, even where

this involves reading into the Act words

whi ch are not expressly included init."

Fol | owi ng t he af oresai d rul e of construction
therefore, we nmust hold that the interpretation of Item 1 of
Schedule IV of the Maharashtra Act as canvassed by the
| earned counsel for the appellant and the intervenors woul d
frustrate the very scope and anbit of the Maharashtra Act,
in effectuating the prevention of the alleged unfair |abour
practice. Wile on the other hand, if a wider interpretation
is placed on the relevant provisions of Item 1 of Schedul e
IV, as discussed earlier, apart from not straining the
| anguage which even may beconme permi ssible on the rule of
pur posi ve construction, the said construction would fructify
the very purpose for which the Maharashtra Act was enact ed.

Bef ore concluding this discussion, we nay refer to the
judgrment ‘of -~ this Court in Chanan Singh’'s case (supra) on
whi ch strong reliance was placed by the | earned counsel for
the appellant. Sh. Pai ~submitted that when nmerely a show
cause notice is issued for taking action against an
enmpl oyee, if it is  challenged in the Court, it would be a
premature challenge. W fail to appreciate how the aforesaid
decision can be pressed in service by the |earned counse
for interpreting the relevant provisions of Item 1 of
Schedule IV of the Mharashtra Act. In ‘the aforesaid
decision, this Court held that when a show cause notice is
i ssued agai nst punishment, a wit petition  under Articles
226 and 227 would be prenature as there would be no
grievance of punitive action which canbe ventilated in the
Court. This decision was based on the general principle that
agai nst mere show cause notice, wit ~“petition would be
premature. The ratio of that decision cannot be of any
assistance for interpreting the express |anguage of Item1l
of Schedule |V of the Maharashtra Act read with i'ts other
rel evant provisions, which are neant to prevent the
conmm ssion of unfair | abour practice by armng the
appropriate Courts wth jurisdiction to look into such
conplaints. For all these reasons, therefore, it nust _be
held that the Division Bench of the H gh Court was perfectly
justified in taking the viewthat a contenplated action for
di sm ssal or discharge of an enpl oyee on any of the grounds
mentioned in Item1 of Schedule |V of the Maharashtra Act
could be nmade the subject-nmatter of conplaint before the
Labour Court under Section 28(1) of the Maharashtra Act. W
have to keep in view the fact that the Maharashtra Act is in
the field since nore than two decades and even a Ful |- Bench
of the Industrial Court, Mharashtra by its unani nous
deci sion dated Septenber 28, 1984 had taken the same view
and on that basis nunerous conmplaints were entertained by
the Labour Courts in Mharashtra over decades. It was only
when a |earned Single Judge of the High Court sitting at
Nagpur, by his decision dated April 27, 1989 struck a
di scordant note that the present controversy cropped up. In
our view, no fault can be found with the reasoni ng adopted
by the Division Bench of the Bonbay H gh Court for
overruling the said contrary decision of the |earned Single
Judge of the Bonbay High Court sitting at Nagpur in Wit
Petition No. 2607 of 1988.

M. Pai, |learned senior counsel for the appellant, also
argued that Item1 of Schedule Il refers to the threat given
by the enployer to discharge or dismiss the enployees if
they join the union. Thus, even a threat is considered to be
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an unfair |abour practice as per this Item VWile, the
unfair |abour practice nmentioned in Item 1 of Schedule IV
does not cover any threat but actual order of discharge or
dismissal. It is not possible to agree. The reason is
obvious. A nere threat to discharge or disniss an enpl oyee
if he joins a wunion by itself may be an wunfair |abour

practice as per Item 1(a) of Schedule Il though the threat
m ght not have been translated into any attenpt in the
direction of discharge or dismissal. Still, such a threat

would constitute wunfair [|abour practice, which can be
prevented by filing appropriate conplaint before the
Industrial Court under Section 5 read wth Section 28(1).
But if the enployer takes a concrete step towards
di schargi ng or dismssing an enpl oyee on any of the grounds
contenplated by |Item 1 of Schedule IV, then it woul d not be
in the realmof mere threat but would be translated into an
actual action of taking  a calculated step towards such
al l eged” contenplated unfair Ilabour practice by serving
chargesheet and starting departnental enquiry and/or putting
the enployee wunder suspension wth the ultinmate object in
view. Act that stage the alleged unfair |abour practice of
engagi ng in discharging or dismissing the enployee on the
grounds contenplated in Item1 of Schedule IV can be said to
have taken place. I't is obvious that if an enployer nerely
threatens the enpl oyee to di scharge ~him by way of
victimsation etc. and such a threat is not followed by any
attenpt by way of starting departnental enquiry or taking
any other concrete step as aforesaid, sucha sinplicitor
threat would not get  covered by 1tem 1 of Schedule IV. It
woul d al so not be covered by Item 1(a) of Schedule Il, as it
is not athreat to discharge or dismss an enployee if he
joins a wunion. For the purpose of attracting Item 1 of
Schedule IV, apart frommere threat, sone concrete step |like
starting departnmental enquiry has to be taken by the
enpl oyer before such an action can be brought in challenge
by the concerned enpl oyee on any of ‘the grounds nentioned in
Iltem1l of Schedule |[1V. Consequently, nerely because the
| egi sl ature has not repeated the term nol ogy of nere threat
while enacting Itenms of Schedule I'V it would not mean that
before the final order of discharge or dismssal is passed
on any of the grounds contenplated by Item 1 of Schedule LV,
and only first step is taken in that direction, the unfair
| abour practice to discharge or dismss such enpl oyee on any
of these grounds nmentioned in Item1 of Schedul e 1V cannot
be said to have taken place, or on that basis the conplaint
woul d be premature, as submitted by Shri Pai, learned senior
counsel for the appellant.

At this stage, we may also briefly note ' some of the
additional contentions found in the witten submssions
filed on behalf of the appellant and the intervenors. In the
witten submissions filed on behalf of the intervenors it is
contended that the infinitive "to", as mentioned in various
clauses of Item1 of Schedule IV and in other Itenms of the

same Schedule and also in other Itens of Schedules Il and
[1l, wuld indicate only conpleted action done by the
concerned party. It is not possible to agree wth this

contention. As we have discussed earlier, the word "to"
woul d include any action towards the final goal of the
action. Schedule 1V, as noted earlier, speaks about the
general unfair |abour practice on the part of enployers.
Therein barring Itemno. 9, everywhere we find the user of
the Infinitive. Sane is the case wth the wording of
Schedule Il barring Item No. 6 and the wordi ng of Schedul e
[11. Wiile dealing with this aspect, a Full Bench of
I ndustrial Court of Maharashtra, in its decision in Revision
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Application (ULP) No. 2 of 1983, speaking through its
| earned Menber Gawande, has nade the foll ow ng observations
in paras 11 to 13, which we whol |y approve:

“....The Infinitive wth or wthout

adjuncts may be used, |ike a Noun. Wen
the infinitive is thus wused, like a
Noun, it is call ed the Si npl e

Infinitive. To di scharge or dismnss
nmerely names the action denoted by the
Verb discharge or dismiss, and is used
wi t hout rmenti oning any subject. The
expression is, therefore, not limted by
person and nunber as a Verb that has a
subject, and is, therefore, <called the
Verb Infinite, or sinply the Infinitive.
The Infinitive +is a kind of noun wth
certain features of the Verb, especially
that ~of taking an object (when the Verb
is transitive) and adverbial qualifiers.
In short, the Infinitive is a Verb-noun
(and-is called a GCerund). A Gerund is
that form of the Verb which ends in -
ing, and has the force of a Noun and a
Verb; it is a  Verbal Noun. The word to
is frequently/ used with the Infinitive,
but is not as essential part or sign of
it. The Infinitive may be active or
passive. Wen ' active, it nmay have a
present and a perfect form-~ and may
nmerely nanme the act, or it may represent
progressive or continued action. Then
cones the question of Tense. Here I wi sh
to elaborate by taking an illustration
thus : (1) | speak - The Verb shows t hat
the action is nentioned sinmply, w thout

anyt hi ng bei ng sai d about the
conpl eteness or inconpleteness of the
action. Here the Tense is Present

Indefinite. (2) | am speaking - The Verb
shows that the action is mentioned as
i nconpl ete or continuous, that is, as
still going on. Here the Tense is
Present Continuous. (3) | have spoken -
The Verb shows that the action is
nmentioned as finished, conplete or
perfect at the tine of speaking. Here
the Tense is Present Perfect. (4) | have
been speaking - The Verb shows that the
action is going on continuously, and not
conpleted at this present nonent. Here
the Tense is Present Perfect Continuous.
12. Agai nst the background of the above
when we read Item 1 of Schedule IV to
the Act, text of which has been already
reproduced, it becones evident that Item
1 starts with the phrase - To discharge
or dismiss enployees. Thereafter we get
as many as seven sub-items (a) to (g).

If we were to put only the Litera

Construction on the entire wording of
I[tem1l of Schedule IV, it becones clear
that in a given case if the alleged
unfair | abour practice is that of
di scharge or dism ssal of the enployee
under all the sub-itenms i.e. from(a) to
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(g) or either of them the Labour Court
has jurisdiction to entertain such a
conpl aint under Section 28 of the Act.
In adverting to the Literal Construction
and in accepting the interpretation
flowing therefrom it becones clear that
the action contenplated on the part of
the enployer here is an action conplete
in itself. In other words, if the
enpl oyer were to discharge or disniss an
enpl oyee under all the aforesaid sub-
items or either of them the Labour
Court has jurisdictionto entertain a
conplaint. Inplicit in this is the fact
that the enployer-enpl oyee relationship
is severed by an order of discharge or
di sm ssal, before the 1lodging of the
conplaint. That ~such a conplaint wll
lie, that” such a conplaint is conpetent
and t'hat t he Labour Court has
jurisdiction to entertain such a
conplaint are points in respect of which
the contenders beforeus do not join
i ssue.

13. However, 'the question posed for the
determ nation of the Full Bench is w de,
After taking into consideration the
i nterpretation-aspect as al so t he
grammer - aspect, | amof the viewthat it
will not be proper to put-a nmere Literal
Construction on the wording of Item 1 of
Schedule IV to the Act. | have no doubt
innm mndin observing that here the
| anguage is not plain. It does not adnit
of but one meani ng. Therefore, one would
be justified in adverting to the
M schief Rule also the CGolden Rule while
interpreting the words appearing in Item

1 of Schedule I'V. | may further observe
that in doing so, if +the choice is
bet ween t wo i nterpretations, t he

narrower of which would fail to achieve

the mani fest purpose of the |egislation,

we should avoid a construction which

woul d reduce t he | egi sl ation to

futility. In such a situation we should

rather accept the bolder construction

based on the view that the |legislature

woul d legislate only for the purpose of

bringi ng about an effective result.

Further, as observed earlier, where

alternative constructions are equally

open, that alternative is to be chosen

which will be consistent with the snpoth

wor ki ng of the systemwhich the Statute

purports to be regulating; and that

alternative is to be rejected which wll

i ntroduce uncertainty, friction or

confusion into the working of the

system Lastly, it cannot be forgotten

that the Statute shall have to be read

as a whole."

The aforesaid observations in Full Bench judgnment of
Maharashtra Tribunal are well sustained on the schene of the
Act, which we have discussed earlier. Consequently, it is
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not possible to agree with the witten subm ssion on behalf
of the i ntervenors that only conpl eted actions are
contenpl ated by the concerned clauses of Item 1 of Schedul e
V. They, on the contrary, suggest that conplaint can be
filed not only when the final act of unfair |abour practice
is conmtted, but even at a stage where any firmaction is
taken towards reaching the final goal of discharging or
di smssing an enployee on any of the grounds nentioned in
clauses (a) to (g) of Item1 of Schedule IV. So far as the
other itenms of Schedule |V are concerned, it is difficult to
appreci ate how a conplaint cannot be filed if the concerned
enpl oyer has taken a firmstep towards the ultimte object
of conpleting the alleged unfair |abour practice as
mentioned in Itens 2 to 10 of the said Schedul e.

Rel i ance pl aced on the VWi sper Uni versity Law
Dictionary defining the term "dismiss" also is of no avai
as though the word "dism ss" may indicate performance of a
conpl eted action, any unfair |abour practice to dismss, as
di scussed earlier, ~would include —any firm step or attenpt
nade towards the ultimate goal of disnissing the concerned
wor kman.

Subm ssion nade on the ~schenme of Section 30(2) to the
effect that interimorder ~can be passed in connection with
the practice conplained of also cannot advance the case of
the appellant for the sinple reason that if the practice
conplained of is of “any firm step taken by the enployer
towards the ultimate object of dismssing or discharging the
enpl oyee on any of ‘the grounds covered by clauses (a) to (g)
of Item 1 of Schedule IV, interimrelief can be granted in
connection with such practice conplained of and would not
nean that till the practice gets fructified and translated
into final act of dismssal or discharge, the Labour Court
cannot pass appropriate interimrelief orders under Section
30(2) as submitted in the witten subm ssions.

W may also briefly referto the sunmary of arguments
by Shri. G B. Pai on behalf  of the appellant as filed on
4.9.1995. Most of the subm ssions contained therein are
already dealt wth by us in the earlier part  of this
j udgrment. However, sone additional aspects nentioned therein
are required to be considered. In paragraph IV (i) it is
submtted that the term "unfair |abour practice” denotes a
habi tual practice by the enployer, and not isol ated events.
For that purpose, enphasis is placed on the dictionary

neani ng of the word "practice" which neans of ten,
customarily or habitually. It is true that the word
"practice" cannotes repeated events but that will not affect

the construction to be placed on the words "unfair |abour
practice to dismss or discharge" as inplied in Item1 of
Schedule V. Wien a contenplated action on the part of the
enpl oyer to dismiss or discharge an enpl oyee on any of the
grounds nmentioned in that itemis firmy taken, the enployee
can as well show that this type of action on the part of the
enpl oyer is a habitual action or by way of a genera
practice. But even apart fromsuch a general practice, it
can be alleged and denonstrated that the enployer is
following such a practice at least for the conplainant. It
is not as if a practice which is not repetitive in character
can never ampunt to an unfair | abour practice as
contenmpl ated by Schedule IV, Item1l. In fact, whether such
an all eged practice should be based on repetitive acts or a
single act is strictly not relevant for deciding the
guesti on whether an attenpt towards commission of such a
practice, when the final order of dismnissal or discharge has
not been passed, can be made subject-matter of the conpl aint
under the Maharashtra Act.
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Simlarly, contention found in paragraph I'V(ii) that
the words "discharge or dismssal" nean the final order of
sendi ng away or renoving a person also cannot be of any
assistance to the appellant for the sinple reason that we
are not concerned with the connotation of the words "dism ss
or discharge”. The question is whether an attenpt towards
ultimate dismssal or discharge by way of taking a firmstep
towards it can be the subject-matter of a conplaint under
the Maharashtra Act. For deciding that question the entire
schene of the Act becones relevant including its preanble,
as discussed earlier. No conclusion can be based only on the
meani ng of the words "discharge or dismissal" as tried to be
suggested. Simlarly, contention in sub-paragraph (vii) of
paragraph IV relying on a decision of this Court in Bharat
Iron Wirks vs. B.B. Patel (1976 (2) SCR 280) is also of no
assistance to the appellant as the said decision refers to
the nature of proof required for proving the allegation of
mala fide  or victimsation. That stage would come once the
conpl aint ‘on the ground of victimsation is taken wup for
consideration on nerits at final hearing stage or at stage
of interimrelief, as the case may be.

The subm ssion made in par agraph V(i) on t he
construction of the words "is engaging in" as found in
Section 28 al so cannot be countenanced for the sinple reason
that even in the /said paragraph, it is nmentioned that sone
of the wunfair |abour practices nmay be of continuing nature
and for that purpose enphasis is placed on sone of the itemns
nmentioned in Schedules Il, [1Il and “1V. However, even from
the schene of the 'schedules it beconmes clear that any
present continuous act of engaging in thealleged unfair
| abour practice would be covered by the term™is engaging
in". We have already discussed in -detail the correct
connotation of these words in the earlier part ‘of this
judgrment. For the reasons recorded by us therein, this
submi ssion is found to be devoid of any substance. In sub-
paragraph (iii) of paragraph V, it is submtted that the aim
of prevention is achieved by :

(a) directing the enployer as an interim

neasur e to withdraw the practice

conpl ai ned of and if the conplaint is

proved, in the final order of quashing

the order of dism ssal, and al so

(b) by prescribing a penalty which

penalty is to act as a deterrent and

prevent the conmi ssion of unfair |abour

practice.

We fail to appreciate howthis wll affect the correct
connotation of the word "prevention". If the alleged unfair
| abour practice of discharge or dism ssal of an enpl oyee is
to be prevented, then as discussed earlier, it/ mnust
necessarily contenplate an intervention of the “conpetent
Labour Court at a stage prior to the actual conm ssion of
such unfair |abour practice.

Ref erence nade in paragraph VI to the Bonbay High
Court’s judgnents also cannot be of any avail as they were
based on the view which was accepted by the | earned Single
Judge of the H gh Court of Bonbay at Nagpur which has
rightly been overturned by the Division Bench of the Bonbay
Hi gh Court in the judgment under appeal on a correct
interpretation of the relevant provisions of the Act.
Therefore, the wearlier view taken by the learned Single
Judges of the Bonbay H gh Court cannot be said to be well-
sustai ned. For all these reasons, the appellant has made out
no case for our interference in this appeal

Before parting wth this case, however, we nust strike
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a note of caution, as has been done by the Division Bench of
the Bonbay High Court. It could not be gainsaid that the
enpl oyers have a right to take disciplinary actions and to
hol d donestic enquiries against their erring enpl oyees. But
for doing so, the standing orders governing the field have
to be foll owed by such enpl oyers. These standing orders give
sufficient protection to the concerned enployees against
whom such departnental enquiries are proceeded with. If such
depart ment al pr oceedi ngs initiated by serving of
chargesheets are brought in challenge at different stages of
such proceedings by the concerned enployees invoking the
rel evant clauses of Item 1 of Schedule IV before the fina
orders of discharge or 'disnmssal are passed, the Labour
Court dealing with such. complaint should not lightly
interfere with such pending donestic enquiries against the
concerned conpl ai nants. The Labour Court concerned should
meticul ously scan the allegations in the conplaint and if
necessary, get the necessary investigation made in the |ight
of such conplaint and only when a very strong prine facie
case is. 'made out by the conplainant appropriate interim
orders intercepting such donestic enquiries in exercise of
powers under Section 30(2) can be passed by the Labour
Courts. Such orders should not be passed for mere askance by
the Labour Courts. Oherw se, the very  purpose of hol ding
donestic enquiries’/ as per the standing orders would get
frustrated.

In the result, this appeal fails and is dismssed with
costs.




