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The Judgrment of the Court was delivered by

SHAH, J. The questions which were considered by the Custons, Excise & Cold
(Control) Appellate Tribunal, New Del hi (hereinafter referred to as ' CEGAT)
in Final Order No. 1467/99-B dated 5.1.2000 arising out of Appeal No.

E. / 3646/ 1990(B), were-whether, as the clearances in issue were effected
agai nst approved classification lists, the demand was sustainable in view
of the law laid down by the Constitution Bench of this Court in Collector
of Central Excise, Baroda v. Cotspun Limted [1999] 113 ELT 353 and whet her
there was any ground for invoking first proviso to sub-section (1) of
Section 11A of the Central Excise Act, 1944 (hereinafter referred to as
"the Act’)?

In these appeals, first question which requires decision is - what is the
effect of follow ng amendnents in Section 11A of the Central Excise Act,
1994 which cane into force w.e.f: 17.11.1980 by the Finance Act, 2000 (10
of 2000).

The rel evant part of unanended Section 11A was as under: -

"Section 11A-Recovery of duties not |evied or not paid or short-|evied or
short-paid or erroneously refunded.- (1) Wen any duty of excise has not
been | evied or paid or has been short-levied or short-paid or erroneously
refunded, a Central Excise Oficer may, within six nmonths fromthe rel evant
date, serve notice on the person chargeable with the duty which has not
been | evied or paid or which has been short-Ilevied or short-paidor to whom
the refund has erroneously been nmade requiring himto show cause why he
shoul d not pay the amount specified in the notice:

Provi ded that where any duty of excise has not been |evied or paid or has
been short-1evied or short-paid or erroneously refunded by reason of fraud;
collusion or any wilful ms-statenent or suppression of facts or
contravention of any of the provisions of this Act or of the rules nade
thereunder with intent to evade paynent of duty, by such person or his
agent, the provisions of this sub-section shall have effect, as if, for the
words "six nonths", the words "five years" were substituted."

Cl ause 97 of the Finance Act provided that in sub-section (1) of Section
11A of the Act follow ng shall be added: -

(a) in the opening portion, for the words "erroneously refunded", the
words "erroneously refunded, whether or not such non-Ilevy or non-paynent,
short-levy or short paynent or erroneous refund, as the case nay be, was on
the basis of any approval, acceptance or assessnent relating to the rate of
duty on or valuation of excisable goods under any other provisions of this
Act or the rules nmade thereunder", shall be substituted and shall be deened




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

11

to have been substituted on and fromthe 17th day of Novenber, 1980;

(b) for the words "six nmonths", wherever they occur, the words "one year"
shal | be substituted;

(c) after the proviso and before the Explanation the foll owi ng provisos
shal |l be inserted nanely: -

"Provi ded further that where the anmount of duty which has not been | evied
or paid or has been short-levied or short-paid or erroneously refunded is
one crore rupees or less a notice under this sub-section shall be served by
the Conmi ssioner of Central Excise or with his prior approval by any

of ficer subordinate to him

Provi ded al so that where the anmount of duty which has not been levied or
pai d or has been short-|evied or short-paid or erroneously refunded is nore
than one crore rupees, no notice under this sub-section shall be served
wi t hout the prior approval of the Chief Comm ssioner of Central Excise".

After amendnent, relevant part of Section 11A reads thus

"Section 11 A -Recovery of duties not |levied or not paid or short-Ilevied or
short-paid or erroneously refunded.-(1) Wen any duty of excise has not
been | evied or paid or has been short-levied or short-paid or erroneously
refunded, whet her or not such non-levy or non-paynent, short |levy or short
paynment or erroneous refund, as the case may be, was on the basis of any
approval, acceptance or assessnent relating to the rate of duty on or

val uati on of excisable goods under any other provisions of this Act or the
rul es made thereunder, a Central Excise Oficer may, within one year from
the el evant date, serve notice on the person-chargeable with the duty which
has not been levied or paid or which has been short-Ilevied or short-paid or
to whomthe refund has erroneously been nmade, requiring himto show cause
why he shoul d not pay the anount specifiedin the notice:

Provi ded that where any duty of excise has not been short-levied or short-
pai d or erroneously refunded by reason of fraud, collusion or any wlful

m s-statenment or suppression of facts, or contravention of any of the
provisions of this Act or of the rules nade thereunder with intent to evade
paynment of duty, by such person or his agent, the provisions of this sub-
section shall have effect, as if, for the words one year, the words "five
years" were substituted.”

For our purpose, relevant part of the anended Section 11A would be "when
any duty of excise has been short |evied or short paid, whether or not such
short |evy or short paynment was on the basis of any approval, acceptance or
assesnent relating to the rate of duty on valuation of excisable goods
under any other provision of the Act or the Rules, a Central Excise Oficer
may within one year fromthe rel evant date, serve notice on the person
chargeable with the duty which has been short |evied or short paid
requiring himto show cause why he should not pay the amount specified i'n
the notice."

In the first proviso to the said Section, there is no change.

At this stage, we would refer to the statenent of objects and reasons for
anmendi ng Section 11A: -

"Cl ause 106 seeks to validate certain action taken under section |1A of the
Central Excise Act with retrospective effect from 17th Novenber, 1980, so
as to prescribe that the notices issued under the said section for non-
recovery or short-recovery or erroneous refund of duties for a period of
six nonths or five years in certain situations will prevail notwi thstanding
any approval, acceptance or assessnent of duty under the provisions of the
Central Excise Rules. The O ause al so seeks to validate actions taken in
the past on this basis in conformity with the legislative intention. This
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anmendnment has beconme necessary to overcone certain judicia
pronouncenents. "

Further, the clause 110 of the Finance Act validating actions taken under
Section 11A provides as under: -

"110. (1) Any notice issued or served on any person under the provisions of
section 11A of the Central Excise Act during the period comencing on and
fromthe 17th day of Novenber, 1980 and ending on the date on which the

Fi nance Act, 2000 receives the assent of the President (hereinafter
referred to as the said period) demandi ng duty on account of non-paynent,
short paynent, non-levy, short-levy or erroneous refund within a period of
six nonths or five years, as the case may be, fromthe rel evant date as
defined in clause (ii) of sub-section (3) of that section shall be deened
to be and to al ways have been, for all purposes, validly and effectively

i ssued or served under that section, notw thstanding any approval,
acceptance or assessnent-relating to the rate of duty on or value of, the
exci sabl e goods by any Central Excise Oficer under any other provisions of
the Central Excise Act or the rules made thereunder

(2) Any actiontaken or anything done or purporting to have been taken or
done under section 11A of the Central Excise Act at any tine during the
said period shall be deenmed to be and to have al ways been, for all purposes
as validly and effectively taken or done as if sub-section (1) had been in
force at all material tines and, accordingly, notwi thstandi ng anything
contained in any judgnent, decree or order of any court, tribunal or other
authority :-

(a) all duties of excise |evied, assessed or collected during the period
specified in sub-section (1) on any excisable goods under the Centra

Exci se Act, shall be deened to be and shall be deened to al ways have been,
as validly levied, assessed or collected as if sub-section (1) had been in
force at all material tinmes;

(b) no suit or other proceedings shall be maintained or continued in any
court, tribunal or other authority for the refund of, and no enforcenent
shal |l be nade by any court of any decree or order directing the refund of
any such duties of excise which have been coll ected and whi ch woul d have
been validly collected if sub-section (1) had been in'force at all materia
times;

(c) recovery shall be made of all such duties of excise which have not
been collected or, as the case nay be, which have been refunded but which
woul d have been collected or, as the case nay be, would not have been
refunded, if sub-section (1) had been in force at all material tines.

Expl anati on- For the renoval of doubts, it is hereby declared that no act or
om ssion on the part of any person shall be punishable as an offence which
woul d not have been so punishable if this section has not cone into force."

The aforesaid amendnent is given retrospective effect from 17.11.1980 i.e.
the date on which Section 11 (A) of the Act was introduced.

In the light of the aforesaid statutory provisions, |et us now consider the
rel evant portion of the judgnent rendered in Cotspun 's case (supra). The
said case was referred to the Constitution Bench as there were two
conflicting three-Judge Bench decisions of this Court on the point in

i ssue. In paragraph 8, the Court approved the finding in Rainbow I ndustries
(P) Ltd. v. Collector of Central Excise, Vadodara [1994] 6 SCC 563 by
hol di ng t hus: -

8. In Rainbow Industries (P) Ltd. v. Collector of Central Excise, Vadodara
[1994] 6 SCC 563 the appellant was a manufacturer of dyestuff. He had filed
a price list as required by Rule 173C of the Central Excise Rules which was
approved by the Excise authorities with effect from 1st Cctober, 1975.
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About a year thereafter, the Assistant Collector issued a notice requiring
the appellant to show cause why the net assessabl e val ue should not be
revised and differential duty recovered. The appellant replied to the show
cause notice but his contentions were not accepted up to the stage of the
Tribunal. In the challenge before this Court to the order of the Tribuna

it was contended that the price list submtted by the appellant havi ng been
accepted and acted upon, the Excise authorities were precluded from
chal | engi ng the same and, therefore, fromclainmng that the appell ant was
liable to pay the differential duty. A Bench of two | earned Judges of this
Court said:

"Once the Departnment accepted the price list, acted upon it and the goods
were cleared with the know edge of the Departnent, then, in absence of any
amendnment in |law or judicial pronouncenent, the reclassification should be
effective fromthe date the Departnment issued the show cause notice. The
reason for it is clearance with the know edge of the Department and no
intention to evade paynent of duty."

The Court 't hereafter observed-

"In the case of Ballarpur I'ndustries Ltd. v. Asstt. Collector of Custons
and Central Excise and O's., [1995] Suppl. 3 SCC 429 decided by a Bench of
three | earned Judges, the observations in the judgnent in Rai nbow

I ndustries were "confined to the facts of that case". The Bench pl aced
reliance upon Rule /10 and held that, on a plain reading of that provisions
as also of Section 11 A the show cause notice "which could be issued
within the tine limt prescribed under the rel evant provision could only be
inrelation to the duty of excise for-a period prior to the issuance of
show cause notice. There could be no reason for the issuance of a show
cause notice for the period subsequent to the notice as in that case the
necessary corrective action could always be taken. But Rule 10 with which
we are concerned as well as Section 11Ato which a reference is made in the
case of Rainbow Industries, the show cause notice which nust be issued
within the tine-frame prescribed in the said provisions nust relate to a
period prior thereto as the purpose of the show cause notice is recovery of
duties or charges short-levied etc. We. therefore, find it difficult to
accept the contention that the ratio of the decision in Rainbow Industries
is that under Section 11A past dues cannot be denmanded. W nust, therefore,
reject that contention. "

Thereafter, the Court held that the decision rendered in Ballarpur

I ndustries (supra) does not |lay down the law correctly and the deci sion
rendered in Rai nbow Industries (supra) on the other hand correctly |ays
down the law as it was delivered in context of Rule 173 dealing with
approved price lists and the provisions of Rules 173C and 173B. The Court
also referred to the earlier decision in Collector of Central Excise, New
Del hi v. Bhiwani Textiles MIls, (1966) 88 ELT 639 wherein it was held that
until the proposal for nodification of the classification was nooted, the
earlier classification would operate. Relevant discussion (in paragraphs 12
to 15) is as under:-

"12. Rule 173B deals with classification lists. It entitles the proper

of ficer of Excise to make such inquiry thereon as he deens fit and requires
himto approve the list only thereafter, and that w th such nodifications
as are considered necessary. The assessee nust deterni ne the excise duty
that is payable by himon the goods he intends to renmobve in accordance with
the approved classification list. Sub-rule (5) provides for nodification of
an approved classification list.

13. Rule 10 is a provision for recovery of duties that have not been
levied or paid in full or part. So far as is relevant for our purposes, it
provi des that where any duty has been short-|evied, the Excise Oficer may,
within six nonths fromthe rel evant date, serve notice on the assesse
requiring himto show cause why he should not pay the anpunt that had been
short-levied. Rule 10 does not deal with classification lists or relate to
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the re-opening of approved classification lists. That is exclusively
provi ded for by Rule 173B

14. The [ evy of excise duty on the basis of an approved cl assification
list is the correct levy, at least until such time as to the correctness of
the approval is questioned by the issuance to the assessee of a show cause
notice. It is only when the correctness of the approval is challenge that
an approved classification |list ceases to be such

15. The levy of excise duty on the basis of an approved classification |ist
is not a short levy. Differential duty cannot be recovered on the ground
that it is a short levy. Rule 10 has then no application.”

Learned counsel appearing on behal f of the assessee subnitted that the

af orequot ed anmendnent in the Act does not change the basis or the
foundation of the judgnment rendered by this Court in Cotspun’s case
(supra). It is his-contention that once the excise duty is collected on the
basi s of the approved cl assification, price list or on the basis of the
assessnment order it cannot be held that there was short |evy of excise
duty. In 'such cases |evying of excise duty on the basis of approved
classification or final assessnent order is the correct |evy and therefore
the anended Section 11A woul d-not be applicable.

In our view, there i's no-substance in this subm ssion. As stated earlier
the rel evant amended portion of Section 11A inter alia nakes it abundantly
cl ear that when any duty of excise has been short |evied or short paid,

whet her or not such short |evy or short paynent was on the basis of any
approval, acceptance or assessnent relating to the rate of duty on or

val uati on of excisable goods under any other provisions of the Act or the
rules, the Central Excise Oficer, can w thout one year fromthe rel evant
date, serve notice on the person chargeable with the duty, which has been
short |evied or short paid, requiring himto show cause why he shoul d not
pay the amount specified in the notice. Thi's anendnent changes the entire
basis or foundation of the judgnment rendered in Cotspun 's case (supra).
The entire discussion in the said case is based upon Rule 173B which dealt
with classification list and that assessee must deternine the excise duty
whi ch is payable by himon the goods which he intends to renove in
accordance with approved classification list. The Court based its reasoning
by hol ding "Rule 10 does not deal with classification'list or relate to
reopeni ng of approved classification lists. That is exclusively provided by
Rule 173B." The Court further held that the |evy of excise duty on the
basi s of approved classification list is not short |evy and the
differential duty cannot be recovered on the ground that it is a short |evy
and Rule 10 then has no application. After the amendnment of law, this
reasoni ng of the judgnent would no longer survive. It is true that the |evy
of excise duty on the basis of approved classification list or price-list
or the assessment order is correct levy till suchtime as the correctness
of the approved classification list or price list or till the assessment
order is set aside. However, with retrospective effect, the |egislature has
enmpowered the Central Excise Oficer to set at naught the erroneous
approval of classification list or acceptance of price list or assessnent
order. \What was provided by Rule 173B is now specifically provided by
Section 11 A Rule 173B (5) al so provided thus:-

"When the di spute about the rate of duty has been finalised or for any

ot her reasons affecting rate or rates of duty, a nodification of the rate
or rates of duty is necessitated, the proper officer shall nake such
nodi fi cation and informthe assessee accordingly."

Now, after amendment, this can be done by the Central Excise Oficer within
a period of one year fromthe relevant date. As amendnent is given
retrospective effect, it would be applicable to all the pending

proceedi ngs. By this amendnent, the basis for arriving at the conclusion
that Rule 10 (now Section 11A) does not deal with the classification |ist
or relate to re-opening of classification list is altered by specifically
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providing that in such cases al so, show cause notice could be issued.
Hence, the conditions on which the judgnent was based are fundanmentally
altered and the decision in Cotspun 's case woul d not have been rendered if
amended Section 11A was in existence. This is done by re-enacting
retrospectively a valid and |l egal provision. It fs settled principle that

| egi sl ature can change the basis on which a decision is given by the Court
and thus change the law in general. It is also well settled | aw that the

| egi sl ature can always a render a judicial decision ineffective by enacting
avalid lawon the topic within its legislative field by fundamental |y
altering or changing its character retrospectively. Re: Indian Al uminium
Co. v. State of Kerala, [1996] 7 SCC 637.

Further, learned Attorney General rightly referred to the statenent of

obj ects and reasons in support of the contention that the lawis altered so
as to change the entire basis of the judgnent rendered in Cotspun’'s case
(supra). Fromthe statenent of objects and reasons, it is abundantly clear
that the main purpose of the amendnent was to fill-in the | acuna pointed
out by this Court by interpreting Rule 10 as it existed. As quoted above,
the objects and reasons clearly provide that it was to validate certain
actions taken under Section 11A of the Central Excise Act with
retrospective effect from17th Novenber, 1980, by providing that

not wi t hst andi ng any approval , ‘acceptance or assessnent of duty under the
provi sions of Central Excise Rules, such show cause notice could be issued.
It specifically states that the amendnent was necessary to overconme certain
judicial pronouncenents. Further, validating provision which is clause 110
of the Finance Act also provides to the sane effect. Hence, it would be
difficult to accept the contention raised by the | earned counsel for the
assessee that anended Section 11A woul'd not be applicable because |evy of
exci se duty on the basis of approved classification |list was the correct

| evy. Even in Cotspun’s case, the Court has specifically stated that such

| evy would be correct levy, at |east until such-tinmes as the correctness of
the approval is questioned by the issuance to the assessee of a show cause
notice. The entire provision is anmended by providing that- whether or not
non-1evy or non-paynment, short-levy or short-payment or erroneous refund of
exci se duty even on the basis of ‘any approval, acceptance or assessnent
relating to the rate of duty on or valuation of excisable goods made under
the Act or the Rules, a Central Excise Oficer can within one year fromthe
rel evant date serve show cause notice on the person chargeable with the
duty which has not been levied or paid or which has been short-1levied or
short-paid or to whomthe refund has erroneously been nade.

Learned counsel for the assessee pointed out that the assessee woul d be
placed in a precarious situation because in a genuni e case once the
assessee’s classification list is approved he woul d recover the duty from
purchasers on that basis. Thereafter, within one year of the rel evant date
a show cause notice is issued stating that such approval of classification
i st was erroneous, he would not be in a positionto recover the difference
of excise duty fromthe purchaser of the excisable goods. It is contended
that presumng that the approved price |list was erroneous or order was
erroneous because of the mistake of the concerned officer of the
departnment, assessee cannot be put to |l oss otherwise it would cause
hardship to the assessee. It is also contended that this power can be

m sused by invoking the proviso to sub-section (1) of Section 11, mnerely
stating that duty of excise has been short |evied because of wllfu
statenent or suppression of facts.

In our view, it would be difficult to accept the aforesaid contention. It
is well settled |law that merely because a | aw causes hardship, it cannot be
interpreted in a manner so as to defeat its object. It is also to be
remenbered that the Courts are not concerned with the |egislative policy or
with the result, whether injurious or otherw se, by giving effect to the

| anguage used nor it is the function of the Court where the neaning is
clear not to give effect to it merely because it would lead to sone
hardship. It is the duty inposed on the Courts in interpreting a particul ar
provision of law to ascertain the neaning and intendnent of the Legislature
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and in doing so, it should presunme that the provision was designed to
ef fectuate a particular object or to neet a particular requirenent. Re:
Firm Amar Nat h Basheshar Dass v. Tek Chand, [1972] 1 SCC 893.

Thi s power under Section 11A could be exercised within a period of one year
fromthe relevant date. Therefore, this power to correct the errors or

m stakes in approval, acceptance or assessnent relating to the rate of duty
on or valuation of excisable goods cannot be said to be unreasonable. In
case where first proviso is applicable, by invoking |arger period of five
years such show cause notice could be issued. The relevant date is defined
under sub-section (3) of Section 11A, which is as under-

"11A(3) For the purpose of this section,-

(i) "refund" includes rebate of duty of excise on excisable goods exported
out of India or on excisable materials used in the nanufacture of goods are
exported out of India;

(ii) "rel evant date" neans, -

(a) i n-the case of excisable goods on which duty of excise has not been
| evied or paid or has been short-1levied or short paid-

(A where under the rules made under this Act a periodical return
showi ng particulars of the duty paid on the excisabl e goods renoved during
the period to which the said return relates, is to be filed by a

manuf acturer or a producer or a |licensee of a warehouse, as the case my
be, the date on which such return is so fil ed;

(B) where no periodical return-as aforesaid is filed, the |ast date on
whi ch such return is to be filed under the said rules;

(O in any other case, the date on which the duty.is to be paid under
this Act or the rules made thereunder

(b) in a case where duty of excise is provisionally assessed under this
Act or the rules nmamde thereunder, (the date of adjustnent of duty after the
final assessnent thereof;

(c) in the case of excisable goods on which duty of excise has been
erroneously refunded, the date of such refund.”

Considering this neaning of the "relevant date’, it is abundantly clear
that in case of excisable goods on which duty of excise has not been |evied
or paid or has been short-levied or short-paid, the relevant date is the
date on which periodical return is filed or where no periodical return.s
filed, the last date on which such return is to be filed or in any other
case the date on which the duty is to be paid under the Act or the Rules.
Simlarly, sub-clauses (b) or (c) also provide the date of final assessnent
or date of erroneous refund as a relevant date, which cannot be stated to
be in any way unreasonable for correcting the errors or mni stakes.

These contentions are exhaustively dealt with in Ms. U agar Prints and
Os. (Il) v. Union of India and Ors., [1989] 3 SCC 488 wherein after
consi dering various decisions, this Court held thus:-

"A conpetent |egislature can always validate a | aw which has been decl ared
by courts to be invalid, provided the infirmties and vitiating factors
noticed in the declaratory judgnent are renoved or cured. Such a validating
| aw can al so be made retrospective. If in the light of such validating and
curative exerci se made by the |egislature-granting |egislative conpetence-
the earlier judgnent becones irrel evant and unenforceabl e, that cannot be
cal l ed an inperm ssible |egislative overruling of the judicial decision

Al that the legislature does is to usher in a valid law with retrospective
effect in the light of which earlier judgnent becomes irrel evant.
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Such | egi sl ative expedi ence of validation of laws is of particular
significance and utility and is quite often applied, in taxing statutes. It
is necessary that the legislature should be able to cure defects in
statutes. No individual can acquire a vested right froma defect in a
statute and seek a windfall fromthe |legislature’ s mstakes. Validity of

| egi slations retroactively curing defects in taxing statutes is well

recogni sed and courts, except under extraordinary circunstances, would be
reluctant to override the |egislative judgnent as to the need for and

wi sdom of the retrospective legislation. In Enpire Ind Ltd., this Court
obser ved-

"...not only because of the paranount governnental interest in obtaining
adequat e revenues, but al so because taxes are not in the nature of a
penalty or a contractual obligation but rather a neans of apportioning the
costs of governnent anongst those who benefit fromit."

In testing whether a retrospective inposition of a tax operates so harshly
as to violate fundamental rights under Article 19(1)(g), the factors

consi dered rel evant include the context in which retroactivity was

contenpl ated such as whether the law'is one of validation of taxing statute
struck down by courts for certain defects; the period of such
retroactivity, and the degree and extent of any unforeseen or unforeseable
financial burden inposed for the past period etc. Having regard to all the
circunst ances of the present case, this Court in Empire Ind. Case [1985] 3
SCC 314 held that the retroactivity of the amendi ng provi sions was not such
as to incur any infirmty under Article 19(1)(g)."

Further, it is contended that such power is likely to be m sused and the
assessee would suffer. In our view, it is erroneous to assune that such

power woul d be m sused or show cause notice would be issued w thout any

justifiable basis. In any case, if there is any m suse of power, the Act
provi des anple renmedy for challenging the sane in various forumns.

Hence, it is held that in view of the anendment of Section 11-A (1), the
deci sion rendered by this Court in Cotspun 's case (supra) would not be a
good | aw. Show cause notice for correcting errors or mstakes in approval,
acceptance or assessnent relating to the rate of duty on or valuation of
exci sabl e goods under the provisions of the Act or the Rul es made

t hereunder coul d be issued within the prescribed peri od.

Next question is-whether there was any ground for invoking first proviso to
sub-section (1) of Section 11A of the Act? It is submitted that M s.

Easl and Conbi nes (hereinafter referred to as "the Conpany’) is a snall
scal e industrial undertaking established in the year 1973 with the factory
at Trivandrum and engaged i n the nanufacture of various types of Water Taps
out of Iron, Al umniumand Brass classised under sub-headi ng 8481.80 of the
Schedul e of the Central Excise Tariff Act. The said factory at Trivandrum
was registered with the Departnent of Industries at Kerala State as a Snall
Scal e Industry vide Registration No. T/SI/235/75 dated 23.5.1973. The
Conpany set up another factory at Coi nbatore hol ding Central Excise licence
B.4 No.I/T.1.68/82. as a branch of the nmain undertaking at Trivandrum

For the year 1986-87, the Conpany filed a classification list-S. No.A

51/ 86-87 dated 26.5.86 in respect of excisable goods produced by them and
cl ai med exenption applicable to snall scale manufacturers in terns of
Notification No. 175/86 dated 1.3.1986 (as anended). The said
classification list was verified by the Central Excise authorities and duly
approved by the Asstt. Collector of Central Excise, Coinbatore-l Division

During the year 1986-87 and 1987-88, the Conpany cleared their goods
availing the exenption in terns of Notification No. 175/86 dated 1.3.1986
(as amended) and subnmitted their nonthly RT 12 returns which were duly
assessed by the Range Superintendent, Coinbatore-1 Division and returned to
t he Conpany.
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In Cctober, 1986 and COctober, 1987, the factory at Coi nbatore was visited
by the Central Excise Revenue Audit authorities. On 5.2.1988, the factory
was visited by Central Excise Internal Audit Authorities, Coinbatore.

Thereafter, on 7.12.1989, a show cause Notice C. No. V/Ch.

8481. 80/ 15/ 92/ 89, CxAdj. (CERA) dated 7.12.1989 was issued to the Conpany
by the Collector, Central Excise, as to why differential duty ampunting to
Rs. 7,59,501.28 be not demanded fromthe Conpany under Rule 9(2) of the
Central Excise Rules, 1944 read with Section 11 A of the Central Excise &
Salt Act, 1944 and penalty be not inmposed on them under Rules 9(2) and 173Q
of the Central Excise Rules, 1944.

On 10.8.1990, the Collector, Central Excise, Coinbatore, by Oder-in-
Oiginal C. No.V/ Ch.8481.80/15/92/89 dated 10.8.1990 confirned the dermand
of duty of Rs. 7,59,501.28 raised in the show cause notice, under Rule 9(2)
of the Central Excise Rules, 1944 read with Section 11A of the Centra

Exci se and Salt Act, 1944 and inposed a penalty of Rs. 10,000 upon the
Conpany under Rule 9(2) and 173Q of the said Rul es.

I n appeal ; the Tribunal considered whether the extended period of
l[imtation is invokabl e for demandi ng Central Excise Duty under Section 11A
of the Act. The Tribunal considered that as per the Notification No. 175/
86 exenption is available only to a factory which is an undertaki ng
registered with the Director of Industries and that the factory where the
goods are manufactured and renoved shoul'd be an undertaking registered with
the Director of Industries before the exenption provided by the
notification could be extended. Therefore, merely because factory of the
Conpany at Trivandrumwas regi stered as SSI unit, the benefit of
notification was not available in respect of ‘a branch factory at

Coi nbatore. The factory at Coinbatore was an i ndependent unit which is
required to be registered as SSI unit with the Director of Industries. The
Tribunal, therefore, held that as there was ni sstatenment by the appell ant,
the duty is demandabl e fromthe appel |l ants-Conpany for the extended period
and hence di sm ssed the appeal.

It is settled laws that for invoking the extended period of limtation duty
shoul d not have been paid, short |evied or short paid or erroneously
refunded because of either fraud, collusion, wlful nis-statenment,
suppression of fact or contravention of any provision or rules. This Court
has hel d that these ingredients postulate a positive act and, therefore,
nmere failure to pay duty and/or take out a licence which is not due to any
fraud, collusion or wilful msstatenment or suppression of fact or
contravention of any provision is not sufficient to attract the extended
period of limtation

The present case is not a case where the Conpany was not entitled to have
registration as SSI unit at Coinbatore. It was a m stake of the concerned
clerk on the assunption that as the Conpany was registered as SSI unit at
Trivandrum the Conpany was not required to obtain such certificate at

Coi nbatore. From such mistake it would be difficult-to arrive at a
conclusion that it was wilful msstatement of suppression of fact for
getting the benefit of exenmption notification. Cassification list was also
approved on the said assunption w thout noticing that separate SSI
certificate for factory at Coi nbatore was required to be obtained.

In this view of the matter, in our view, the finding recorded by the
Tribunal that there was willful suppression on the part of the Company in
availing the benefit of Notification and therefore extended period of
[imtation could be invoked, requires to be set aside and is hereby set
asi de.

The appeal is allowed to the aforesai d extent.

C.A. Nos. 3688, 4263, 4767 and 4832-34 of 2000.
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In these appeals, the Tribunal arrived at the conclusion that in tw of the
cases, demands were within six nmonths and in one case extended period was

i nvoked and set aside the order by hol ding that there was no suppression
and only normal period of six nonths would be avail able. However, relying
upon the decision in Cotspun’s case. Appeals were allowed. Hence, these
appeal s.

Consi dering the reasons recorded in the aforesaid judgnent, the inpugned
order passed by the Tribunal holding that the demand in these cases is not
enforceable in view of Cotspun 's case, requires to be set aside and is
hereby set aside.

In the result, the appeals are all owed.
C. A. Nos. 3437-3438 of 2000

W have heard the | earned counsel for the parties. It is agreed by the

| earned counsel for the parties that the question-whether extended period
of limtation could be invoked in the present case by the Revenue or not-
requires to be re-determ ned by the Tribunal

In the result, the appeals are allowed and the matters are renmitted to the
Tri bunal for deciding the matters in accordance with | aw

C.A. Nos. 3553 and 6272 of 2000. CA Nos.” 335, 8113-14 and 4249-4250 of
2001.

The appeal s were allowed by the Tribunal relying on the decision rendered
by this Court in Cotspun 's case. However, on facts, it is agreed that the
matter requires to be remtted to the Tribunal for deciding the question of
classification and other issues.

In the result, the appeals are partly allowed. The inmpugned order passed by
the Tribunal is set aside. The Tribunal to decide the contention raised by
the respondents with regard to classification of the goods in question and
ot her issues, if any.

CA. No. 7090 of 2000

In view of amended Section 11 A it is agreed by the |earned counsel for
the parties that for determ ning other questions, matter is required to be
remtted. Hence, the appeal is allowed. The inpugned order is set aside and
the matter is remtted to the Tribunal for deciding it afresh in accordance
with | aw.

C. A. Nos. 3805-3807 of 2000

These three appeals arise out of the commbpn order passed by the Tribunal

In two cases, denmands were within six nmonths fromthe date of the show
cause notice. In one case, extended period was i nvoked. The Tribuna

arrived at the conclusion that considering the facts of the case, the

ext ended period could not be invoked and, therefore, charge of

m scl assification, suppression etc. requires to be set aside. The Tribuna
hel d that nornal period of limtation of six nonths would be avail able. The
Tri bunal however held that in view of the decision in Cotspun’s case, the
denmand was not enforceable and the appeals were all owed.

In view of the anended statutory provisions and for the reasons recorded
above, the demands which are within period of limtation could be enforced.

In the result, the appeals are partly allowed accordingly. CA Nos. 302-303
of 2002

In these appeals, final order No. 83/2000-A dated 18.2.2000 and M sc. Order
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No. 147/2000- A dated 22.12.2000 are chall enged.

By order dated 18.2.2000, the Tribunal held that the clearances of the
goods were effected pursuant to the approved classification list and price
list and that being the position, the entire exercise undertaken by the
departrment in pursuance of the show cause notice dated 31.3.1986 was
illegal. The Tribunal, therefore, set aside the order passed by the

adj udi cating authority and the departnent was directed to refund the anount
expedi tiously. That order was challenged by filing applications to rectify
the mi stakes on the ground of subsequent anendnment of the statute. The

Tri bunal di snm ssed those applications relying upon the Cotspun’s case and
hel d that the subsequent anendnment of statute cannot be a reason for
entertaining a petition for rectification of a m stake.

In view of the interpretation rendered by us with regard to statutory
provi sions, these appeals are required to be allowed and the matters are
required to be remtted to the Tribunal for deciding it on merits with
regard to the other contention which are sought to be raised on facts.

In the result, appeals are allowed accordingly and the orders of CEGAT are
set aside. The matters are remitted to the Tribunal for deciding the sane
on nmerits in accordance with law

There shall be no order as to costs in all these appeals.




