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HEADNOTE

The respondents were convicted under Section 20 of the
Forward Contracts. (Regulation) Act,  1952. The District
Magi strate found the firms and persons in managenent of
busi ness guilty of the offences with which they were charged
and inflicted a consolidated fine of Rs. 2000/-  with the
direction that they would suffer sinple inprisonnent for
three nonths in default of paynent. of fine. Against their
conviction and sentence the accused preferred an appeal to
the Sessions Judge. The Sessions Judge while dismssing the
appeal s found that the law required inposition of a m ninmm
sentence of fine of Rs. 1000/- for each offence and as the
sentence passed by the Trial Court was not in accordance
with the law, he referred the matter to the Hi gh Court for
passing an appropri at e, sentence. The accused also
preferred revision petition against the order of. the
Sessi ons Judge. Both the proceedi ngs were heard toget her The
Hi gh Court dism ssed the revision petition preferred by the
accused and accepted the reference by the Sessions-Judge and
enhanced the sentence so far as the firms are concerned, to
a sum of Rs. 3,900/-. As regards the Managers or the
Managi ng partners the H gh Court sentenced them to six
nonths rigorous inprisonnent. The Managers or Managing
Partners filed m scell aneous petitions before the H gh Court
for review of its order. The Hgh Court accepted the
petition for review and recalled its previous judgnent
i mposi ng sentence of six nonths ri gorous inprisonment on
the petitioners and instead inposed a fine of Rs. 3900/-.
The High Court cane to the conclusion that no conprehensive
notice was given to the accused to show cause why sentence
of film should not have been enhanced to true sentence of
substantive inprisonment and that the notice was only to
show cause why the fine should not be increased.
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The State of Oissa filed an appeal by certificate in
this Court

The appel | ants cont ended.

(1) The H gh Court had no jurisdictionto reviewits
own j udgmrent .

(2) The Hi gh Court erred in holding that proper notice
was not issued.

(3) The notice issued to the accused was clear and wi de
enough to include the inposition of substantive sentence of
i mprisonnent.

The respondent contended:

1. The High Court has ample jurisdiction under section
561(A) and other provisions of the Crimnal Procedure Code
to review its own judgnent.

2. Section 369 of  the Crimnal Procedure Code is not
applicable to judgnments on appeal passed by the Hi gh Court
much less to the -judgnent of ~the Hi gh Court passed in
exercise of its crimnal jurisdiction, under section 439
1115

Al 'l owing the appeal the Court,

N

HELD: (1) Section 369 as enacted in 1898 provided that
no Court other than ~High Court, when it has signed its
judgrment shall alter or review the sane except as provided
in Section 395 and 484 or to correct a clerical error. The
section was redrafted in 1921 which gave power to the High
Court to reviewits judgment only if it is provided by the
code or by any other law for the time being in force.
Section 362 of the Crimnal Procedure Code 1974 also
provi des:

"that save as otherw se provided by the Code or by any
other law no court, when it has signed its judgnent or fina
order disposing of a case shall alter or reviewthe sane
except to correct a clerical or arithnetical error.," [1119
A-E|

(2) The Letters Patent of the Hi gh Court at Bonbay,
Calcutta and WMadras provide that the Hi gh Court shall have
full power to review a case if such points or points of |aw
are reserved under clause 25 or on.it being certified by the
Advocate General that there is an error and the points
shoul d be further considered. No other provisions relating
to the power of review of the consideration of the ~High
Court was brought to the notice of the Court.[1120 A-C]

(3) The provisions of Sec. 424 which make the procedure
of the Court of original Jurisdiction applicable to the
Appel  ate Court cannot confer the power of review [1127 C

(i) The inherent power of the Hi gh Court conferred by
Sec. 561(A) are restricted to making orders tol give effect
to any order under the Code or to prevent abuse of the
process of any court or otherwise to secure the ends of
justice. Section 561 (A) does not confer increased powers to
the Court which it did not possess before that section was
enacted. It only provides that those powers which the Court
i nherently possessed shall be preserved. [1121 ,H 1122 A-(

Enperor v. Khweja Nazir Ahmad, AR 1945 Privy Counci
18; Lala JairambDas & Ors. v. Enperor, 1945 Law Reports 72
I.A 120 State of U P. v. Mhammad Naim [1964] 2 SCR 363 at
370 relied on.

(2) Sec. 561(A) was added to the Code in 1923 because
doubts were expressed about the existence of such inherent
powers in the High Court after the passing of the crinmna
procedure code. The inherent powers cannot relate to any of
the matters specifically dealt wth by the Code. |nherent
powers cannot be invoked to exercise powers which would be
inconsistent with any of the specific provisions of the
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Code. The inherent power is only for giving effect to orders
passed under the code, to prevent abuse of process of any
court or otherwi se to secure the ends of justice. [1122 DG
R J. S. Chopra v. State of Bonbay, [1955] 2 SCR 94
di sti ngui shed.
Raj Narain & Os. v. The State, AIR 1959 All. 315, U
J. S. Chopra v. State of Bonbay, [1955] 2 SCR 94; N rbhay
Singh v. State of MP., [1969] 2 SCR 569; Sankatha Singh v.
State of U P., [1962] 2 SCR (Supp.) 817; Superintendent and
Renmenbrance of Legal Affairs WB. v. Mhan Singh & Os., AR
1975 SC, 1002 referred to.
1116

JUDGVENT:

CRI M NAL APPELLATE ~JURI SDICTI ON: Crim nal Appeal s Nos.
86-93 of 1974.

From't he Judgnent and Order dated 25-7-73 of the Orissa
H gh Court in Crimnal Msc. Case Nos. 131-138 of 1972.

D. Mukerjee and B. Parthasarthy for the Appellant.

D. V. Patel and Vinoo Bhagat for the Respondent in (al
the appeal s).

The Judgrment of the Court was delivered by

KAI LASAM J.-These appeals are by State of Oissa by
certificate granted by the Oissa H gh Court against the
judgrment in Crimnal M scellaneous Cases Nos. 131 to 138 of
1973.

The eight respondents before this Court filed a batch
of eight crimnal mscell aneous petitions under Section 561-
A/ and 562 of the Code of Criminal Procedure for a review of
the orders passed by the H gh Court in Crimnal Reference
Nos. 13 and 15 to 21 of 1972 on 7-5-73, enhancing their
sentence of fine of Rs. 2,000/-to one of rigorous
i mprisonnment for six nonths.

The facts of the case are briefly as follows: On 1-2-
1967, the Vigilance police filed nine crimnal cases against
certain firnse and their partners or proprietors / under
Section 20(e) of the Forward Contracts (Regulation) Act,
1952 (Act 74 of 1952). The <cases were tried by the
Additional District Magistrate (Judicial), Cuttack. The
District Magistrate found the firms —and persons,” in
managenent of the business, guilty of the offences wth
whi ch they were charged and inflicted a consolidated fine of
Rs. 2,000/-with the direction that, they would suffer sinple
i mprisonnent for three nonths in default of paynment of fine.
Agai nst their conviction and sentence, the accused preferred
an appeal to the Sessions Judge. The Sessions Judge, while
di smssing the appeal s, found that the law required
i mposition of a mnimm sentence of fine of Rs. 1,000/-for
each offence and as the sentence passed by the trial court
was not in accordance with the law, he referred the matter
to the Hi gh Court for passing of appropriate sentence. The
accused preferred Revision Petitions against the order of
the Sessions Judge. The Reference nade by the Sessions Judge
as well as the revision Petitions by the Hi gh Court. The
H gh Court, while dismissing the Revision Petitions
preferred by the accused, accepted the Reference by the
Sessi ons Judge and enhanced the sentence so far as the firnms
are concerned, to a sumof Rs. 3,900/-at the rate of rupees
one thousand and three hundred for each offence. As regards
the Managers or the managi ng partners, the H gh Court
1117
sentenced them to six nonths rigorous inprisonnent, i.e.,
two months for each dea
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The firnms paid up their fines but the persons, who were
awar ded substantive sentence of inprisonnment, filed crinina
m scel | aneous petitions before the Hi gh Court for a review
of its order. The H gh Court accepted the petitions for
review and recalled its previ ous j udgment i mposi ng
substantive sentence of six nmonths rigorous inprisonnment on
the petitioners but inposed a fine of Rs. 3,900/- at the
rate of Rs. 1,300/- for each of the offence on each of the
petitioners who are the respondents in this Court.

Agai nst the decision of the Hgh Court, the State of
Oissa applied for a certificate for preferring an appeal to
this Court which was granted

Before the H gh Court it was urged that the petitioners
were not given notice of enhancenent in the Reference cases
in respect of fines inposed. It was subnitted that the
noti ce was based on the  reconmendation of the |earned
Sessions Judge to-pass appropriate sentence, but there was
no indication in the notice, that the sentence would be
enhanced to a substantive termof inprisonnent. The order of
Ref erence by the Sessions Judge provided that, the sentence
i nposed by the trial court was illegal and therefore while
mai ntai ning the convictions, he set aside the consolidated
sentence of fine and referred the matter to the H gh Court
for passing appropriate sentences. The |earned Judge who
dealt with the References made by the Sessions Judge passed
an order in the following ternms :-

"Admit. | ssue notice fixing 20.3.72 for
appear ance. The' acceptance of the reference may have
the effect of enhancement ~of the sentence. Let clear
notice be given to show cause against enhancement of
sentence. "

In pursuance of the order, the Hgh Court sent a
notice, directing the respondents to appear and show cause
as to why the sentences, inflicted onthem should not be
enhanced. The subm ssion, that ~was made on behalf of the
respondents, was that, neither the parties nor the | awers
ever took it, that the notices were conprehensive notices,
whi ch woul d include enhancenent. of sentence by way of
converting the fine into inprisonment. The Hi gh  Court
accepted the plea on behalf of the respondent that the
Crimnal References read with the revisions would establish
that the petitioners merely were given notice to show cause
why the sentence of fine should not be regul ari sed by way of
enhancenent of fine and that the notices ruled -out
enhancenent by way of inprisonnent since inthis setting the
notices were specifically in respect of fine and therefore
i mposition of sentence of inprisonnent.

1118

was without jurisdiction. W do not find any basis for the
conclusion arrived at by the High Court. The notice, 'under
Section 439 (2) of the Crimnal Procedure Code requires that
no order, under Section 439, shall be nade to the prejudice
of the accused unless he has had an opportunity of being
heard either personally or by pleader in his own defence,
and sub-section (6) states that "notw thstanding anything
contained in this section, any convicted person, to whom an
opportunity has been given under sub-section (2) of show ng
cause why his sentence should not be enhanced, shall, in
showi ng cause, be entitled also to show cause against his
conviction. The order of the learned Judge by whom the
reference was received and the notice issued by the High
Court clearly show that, the respondents were asked to show
cause why their sentence should not be enhanced. The view,
taken by the High Court, that notice was only to show cause
why the sentence should not be regul ari sed by enhancenent of
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the fine and not to a termof inprisonnment is not borne out
by the record.

M. Mikherjee, |earned counsel appearing for the State
of Orissa subnmitted that, apart from the merits, the High
Court had no jurisdiction to reviewits own judgnent, and as
such, the order of the H gh Court passed in review wi |l have
to be set aside as being without jurisdiction. On behal f of
the respondent, M. D. J. Patel, submitted that, so far as
the Hi gh Court is concerned, it has anple jurisdiction under
Section 561 (A) and other provisions of the Code to review
its own judgnent. M. Patel further submtted that Section
369 of the Crimnal Procedure Code is not applicable to
judgrments on appeal passed by the H gh Court, much less to
judgrments of the H gh Court passed in exercise of its
crimnal jurisdiction _under Section 439. To support this
contention, the |earned counsel submitted that Chapter XXV
refers only to judgnents of the trial court and cannot be
made applicable to appellate judgnents. W referred to
Section 424 which provides that, the rules, contained in
Chapter XXVI' as to the judgenment of «crimnal court of
original —jurisdiction, shall apply, so far as nmay be
applicable to the judgnent to-any appellate court other than
the High Court. The pleais that if Section 369 could be
under st ood as bei ng applicable to appellate judgnments of the
Hi gh Court also, there is no need for providing separately
for the applicability of Chapter XXVI ~ to the judgments of
appel l ate courts other than the H gh Courts. Reliance was
pl aced on Section 430 for the submission that the finality
provi ded for judgments, orders passed by the appellate court
woul d also indicate that, Section 369 is not intended to
apply to judgnents of the appellate courts and to the High
Court in appeals and in revisions. |In order to appreciate
the contention of the parties the relevant sections may be
set out.

1119

Section 369 as enacted in 1898, provided that "No Court
other than a High Court, when it has signed its judgnment,
shall alter or review the sane, except as provided in
Section 395 and 484 or to correct a clerical error. Despite
the express exclusion of the H gh Courts fromthe operation
of this provision, it was held that the H gh Court had no
inmplied power to alter or review their own judgnments whet her
under Section 369 or under Section 439 or otherw se. 1t was
accordingly proposed in 1921 that the words "other than a
H gh Court" should be omtted to nmake it clear that Section
369 conferred no such power on the H gh Courts, as it was
noticed that one or two other sections of the Code besides
395 and 484 and clause 26 of the Letters Patent of the Hi gh
Courts enpowered the High Courts to revise their judgnents.
Hence the Section was redrafted.

Section 369 of the Code of Criminal Procedure 1898
reads as follows :-

"Save as ot herwi se provided by this Code or by any
other law for the tine being in force or, in the case
of a High Court, by the Letters Patent or other
i nstrunment constitute such High Court, no court, when
it has signed its judgnment shall alter or reviewthe
same, except to correct a clerical error".

Under the Code of Crimnal Procedure (Act 2 of 1974)
the new Section 362 provides-

"Save as ot herwi se provided by this Code or by any
other law for the tine being in force, no Court, when
it has signed its judgnent or final order disposing of
a case, shall alter or review the sane except to
correct a clerical or arithmetical error”.
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The words "or in the case of a H gh Court, by the
Letters Patent or other instrunment constituting such High
Court" which were found in the correspondi ng Section 369 of
the ol d Code have been onitted in the present section. Hence
an alteration or review by a H gh Court would be pernissible
as in the case of other Courts, where provision therefore is
made in this Code or by any other law for the tine being in
force.

A reading of Section 369 discloses that the section
prohibits all courts when it has signed its judgnent to
alter review the sane except to correct a clerical error
VWile, regarding other courts, the prohibitions subject to
any provision inthe Code of............ or any provision of
any other lawin force, in the case of the Hgh Court it is
provided that the prohibition will be subject to the Letters
Patent or other instrument constituting such H gh Court.
Thus so far as the H gh Court is concerned, the prohibition
agai nst- alteration and the
1120
revi ew of the judgnent will be subject to the Letters Patent
or other _instrument constituting 'such Hgh Court. The
Letters Patent of the H gh Courts of Bonbay, Calcutta and
Madras provide that the H'gh Courts wll have origina
crimnal jurisdiction as well as the " appellate crimna
jurisdiction as provided by clauses 22 to 24. Cause 26
provides that such point or points of |aw reserved under
clause 25 or on its being certified by the Advocate Cenera
that there is an error and that the points should be further
consi dered, the Hi gh Court shall have full power to review
the case. No other provision-is found in the Letters Patent
enabling the H gh Court to reviewits own judgnent. No ot her
instrunment, relating to the power to review, . in the
constitution of the High Court, was brought to our notice.
Gving the plain nmeaning to Section 369, it is clear that no
court, subject to exceptions made in the section, shal
alter or review its judgnent.

Two other sections were relied on by the defence as
provi ding an exception to the rule laid down in Section 369.
They are Sections 424 and 430 of Code of Crimnal” Procedure.
Section 424 runs as follows:

"424. The rules contained in Chapter XXVI as to
the judgment of a Crimnal Court of ori gi nal
jurisdiction shall apply, so far as may be practicabl e,
to the judgnent of any appellate Court other than a
Hi gh Court: Provided that unless the  Appellate Court
ot herwi se directs, the accused shall not be brought up
or required to attend, to hear judgnent delivered"

The first part of Section 424 provides that the rules,
contained in Chapter XXVI as to the judgnent of a Crim nal
Court of original jurisdiction, shall apply, so far as may
be practicable, to the judgnent of any Appellate Court other
than a High Court. Chapter XXVI relates to the judgnent.
Section 366 is the first section in the Chapter. It
prescri bes the node of delivering judgnment, i.e. it shall be
delivered in the open court and in the |anguage of the
court. Sub-Section (2) provides that the accused shall be
required to attend, to hear judgnent delivered. Section 367
prescribes the |anguage and contents of the judgment and
provides that the judgnent may be in the alternative. Wen
read with Section 424, it is seen that Sections 366, 367 and
368, which relate to the judgment of a crimnal court of
original jurisdiction, are made applicable, as far as may be
to the judgnment of the appellate court other than the Hi gh
Court. The effect of Section 424 Crl. P.C. would be that the
j udgrment  of the appellate court shoul d, as far as
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applicable, be in accordance with the requirenents of
Sections 366, 367 and 368 of the Code. This rule is not nmade
appl i cabl e

1121

to a High Court hearing an appeal. The proviso to Section
424 is significant, in that, it states that wunless the
appel | ate court otherw se directs, the accused, shall not be
brought up or required to attend to hear the judgnent
delivered. This provi so makes an exception to the
requirenment, that is found in Section 366(2), which requires
that the accused should attend when the judgment is
delivered. Section 367 prescribes the |anguage of the
judgrment and requires the points for determnation, the
deci sion thereon, the reasons for the decision that it shal
be dated and signed in open court. Wile Section 369
prohibits altering or reviewing the judgnent after a court
has signed its judgnent, section 424 requires that the
j udgrment of the appellate court shall, as far as applicable,
be in 'accordance with Sections 366, 367 and 368 of the
Crim nal 'Procedure Code, which deals with the trial court.
Sections 369 and 424 do not restrict the prohibition under
Section 369 to the trial court al one. The purpose of Section
424 is to prescribe node of delivering of judgment, the
| anguage and the contents of the judgment while Section 369
is general in its /application and prohibits all courts from
altering or reviewing its judgment when once it has signed
it.

The second section, that is relied on, i's Section 430.
Section 430 provides, "Wen the judgnment passed by an
appel l ate court upon appeal shall be final except in the
cases provided for in Section 417 and Chapter XXXI|". The
section deals with the finality of orders on appeal. An
exception is made in the case of ajudgnent under Section
417 that is, in an appeal by a public prosecutor against an
order of acquittal, whether made by the trial court or the
appel l ate court. So also, the provisions of Chapter XXXI| is
excepted in that the judgnent of an appellate court w Il not
be final when provision is nade for reference and revision
Nei t her Secti on 424  nor Section 430 deal” with the
prohi bition i nposed under Section 369 prohibiting the court
fromaltering or reviewing its judgnent when once it has
signed it. It was next submtted that in any event Section
561 A is wide enough to include a power of reviewby the
Hi gh Court. Section 561 A of Crimnal Procedure Code runs as
follows : -

"561A. Nothing in this Code shall be deened to
limt or effect the inherent power of the Hi gh Court to
make such orders, as nmay be necessary, tol give effect
to any order under this Code, or to prevent abuse of
the process of any Court or otherwise to secure the
ends of justice".

The inherent power of the High Court is restricted to
maki ng such orders, as may be necessary, to give effect to
any order, under the Code or to prevent abuse of the process
of any court or otherw se to

1122

secure the ends of justice. The scope of the section has
been explained. In the two decisions of the Privy Council
whi ch have been uniformy followed by this Court. In Enmperor
vs. Khwaja Nazir Ahmad the Privy Council, repelling the view

that Section 561A of Crimnal Procedure Code gave increased
powers to the court which it did not possess before that
section was enacted, observed, that "it was not so" and
proceeded to state "The section gives no new powers, it only
provi des that those powers which the Court al ready
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i nherently possess shall be preserved, and is inserted as.
Their Lordships think lest it should be considered, that the
only powers possessed by the Court are those expressly
conferred by the Crimnal Procedure Code and that no
i nherent power had survived the passing of that Act.

Reiterating the same view the Privy Council in Lala Jairam
Das and O hers v. Enperor observed: that Section 561A of the
Code confers no new powers. It nerely safeguards al

exi sting inherent powers possessed by a Hi gh Court necessary
(anobng other purposes) to secure the ends of justice. This
Court in State of Uttar Pradesh v. Mohammad Naimcited with
approval the two decisions of the Privy Council referred to
above.

Section 561A was added to the Code in 1923. It purports
to save the inherent powers of the H gh Court to make such
orders as may be necessary to give effect to any order
passed under the Code, ~to prevent abuse of the process of
the Court  and otherwise to secure the ends of justice. The
i ntroduction of the section was because doubts were
expressed about the exi stence of such inherent powers in the
H gh Courts after the passing of +the Crinmnal Procedure
Code. By the introduction of the section it was nmade clear
that, the inherent powers  of the Hgh Court, for the
pur poses mentioned in the section, shall not be deened to
be limted or affected by the provisions of the Crinnal
Procedure Code. Thus, inherent power cannot relate to any of
the matters specifically dealt wth by the Code. It would
follow that inherent powers cannot be invoked to exercise
powers which would be inconsistent-with any of the specific
provi sions of the Code. The saving of inherent power is only
for giving effect to orders  passed under the Code, to
prevent abuse of the process of any court or otherw se to
secure the ends of justice.

Section 369 of the Crimnal Procedure Code is
understood as applying to judgments on appeal by the High
Court, Section 561A cannot be invoked for enabling the Court
to reviewits own order which
1123
is specifically prohibited by Section 369 by providing that,
no court when it has signed its judgnent, -shall alter or
review the sane except to correct a clerical error

Section 424 read along with Sections 366 and 367 woul d
show that the requirenents of the two sections in a judgnment
by a crimnal court of original jurisdiction, shall also
apply, as far as applicable to the judgnment-of the appellate
court other than the Hi gh Court. The proviso is significant.
It states that the appellate court, when delivering the
judgrment the accused shall not be brought up orirequired to
attend unless otherwise directed to hear the judgnent
delivered. The provisions of Section 366(2) require the
court to secure the personal attendance of the accused at
the tine of delivery of the judgnent, except where his
personal attendance during the trial has been dispensed
with. The effect of Section 424 is generally that, the
appel l ate court should conply with the requirenents
prescri bed under Sections 366 and 367. Section 430 deals
with finality of orders on appeal, that is, the judgnent
passed by an appellate court shall be final unless otherw se
provided for, but the finality of the appeal is subject to
the provisions of section 417 of the Crim nal Procedure Code
which enable the State to prefer an appeal against an order
of the trial court or by an appellate court. Simlarly a
judgrment by an appellate court is final subject to the
Chapter which provides for reference and revision. Section
424 deals with the general requirements of judgments and
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Section 430 with the finality of judgnment on appeal unless
ot herwi se provided for. These two sections, it nmay be noted,
do not deal with restriction against altering or review ng
the judgnent except for <correcting a clerical error. A
readi ng of Section 369 of Crimnal Procedure Code would
reveal that this Section is intended to apply to all courts,
the provision being "no court when it has signed its
judgrment shall alter or review the sane". 'no court’ would
include "all courts’. The operation of the section is saved
if it is provided by the Code or by any other |law for the
time being in force. So far as the High Court is concerned,
the Section provides that the prohibition will not apply if
the Letters Patent or other instrument constituting such
Hi gh Courts confers such a power. W see no justification
for restricting the application of the Section to judgnents
delivered by the High Court . in crimnal trials alone. The
reference to the High Court in the section would indicate
that the High Court is also covered by the provisions of the
section subject tothe exception provided for. The crimna
jurisdiction as conferred by the Letters Patent on the High
Court covers not only the original crimnal jurisdiction but
al so appel | ate powers. Though Section 369 appears in Chapter
XXVI, we

1124

are not inclined to accept the contention put forward on
behal f of the defence that it is applicable only to tria
courts and in any event not to appellate judgnments of the
H gh Court. Section 362 of the new Act has done away with
the special provisions regarding the H gh Court and has nade
the section applicable to all courts. On a careful reading
of Sections 369 and 424 and 430, we are satisfied that
Section 369 is general inits application. The word ’'no
court’ would include all courts and apply-in respect of al
judgnents. Section 424 in confined, in its application, only
to the node of delivery of judgnent, the I|anguage of the
judgrment, the contents of judgment etc. and section 430 of
Crimnal Procedure Code to the finality of judgnents on
appeal , except as provided for. Wether the judgment is by
the trial court or the appellate <court, Section 369 is
universal in its application and when once-a judgnent is
signed, it shall not be altered or reviewed except for
correcting a clerical error.

M. Patel, the |learned counsel for the respondents,
submitted that this Court has |aid down that Section 369 is
applicable only to judgnents of the +trial  court and
therefore Section 369 cannot be construed as being
applicable to appellate court, especially to H gh Court. He
relied on the decision in U J.S. Chopra vs. State of Bonbay.
The question that arose for decision in the case was whet her
arevision preferred by the State of Bonbay to the High
Court praying for enhancenment of sentence, passed on the
accused, is nmmintainable after the appeal preferred by the
accused to the High Court of Bombay, was summarily
di smissed. This court held that the summary di sm ssal of the
appeal, preferred by the appellant, did not preclude him
fromtaking advantage of the provision of Section 439(6) of
the Code of Crinminal Procedure, and show ng cause agai nst
his conviction when he was subsequently called upon to show
cause why the sentence inposed on him should not be
enhanced. Two separate judgments were delivered by the
three-Judge Bench. Justice Bhagwati along wth Imm J.
spoke for the court while S.R Das, J. delivered a separate
judgrment. Justice Das, while repelling the contention that
the power under Section 439(6) is conditioned or controlled
by the provisions relating to finality of judgnent enbodi ed
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under Section 369 and 430 at page 108, observed: "There is
indication in the Code itself that the purpose of Section
369 is not to prescribe a general rule of finality of al
judgrments of all crimnal courts but is only to prescribe
the finality of the judgnment so far as the trial court is
concerned. That this Section does not, by itself, apply to
the judgnent of an appellate court is quite obvious, because
if it did, there

1125

woul d have been no necessity for enacting Section 424
specifically maki ng the rules contained in Chapter XXVI
whi ch includes Section 369 applicable to the judgnment of any
appel late Court other ‘than Hgh Court, nor for again
prescribing by Section 430 a rule of finality for judgnents
and orders passed by an appellate Court". The | earned Judge
concluded that the finality of section 369 attaches to the
judgrments pronounced by all trial courts including the High
Court in the exercise of its original crimnal jurisdiction
it certainly has no bearing on the question of finality of
appel | ate judgnents which is specifically provided by
section 430 of the Code. Bhagwati J. who spoke for the Court
has not held that the provisions of section 369 are
applicable only to judgnments of the trial courts. On the
ot her hand, a reading of the judgnent of Bhagwati J. would
indicate that the/l earned Judge was inclined to hold that
the finality provided for in section 369 of the Crimna
Procedure Code is also applicable tothe judgnents rendered
by the High Court  in the exercise of its ‘appellate or
crimnal jurisdiction. At p. 144 of the Reports the |earned
Judge observed that once a judgment of the |ower court is
repl aced by the judgnent of the High Court, the H gh Court
has no further powers to review or revise its own judgnent
and enhance the sentence which is thus passed by it upon the
accused. The principle as to the finality of judgnents
applied by the Court by virtue of the provisions of section
369 and section 430 of the Crim.nal Procedure Code shoul d
not have been confined nerely to the question /of con-
firm ng the conviction but also should have been extended to
the con firming of the sentence insofar as the H gh Court
did not see any reason to reduce the sentence already passed
by the Iower Court upon the accused. Again dealing with the
principle of finality the |earned Judge observed that the
principle of finality of judgnents should therefore be
extended not only to the question of the confirmng of the
conviction but also to the question as to the adequacy of
the sentence, whether the sentence which is passed upon the
accused by the lower Court should be reduced, confirned or
enhanced. Once therefore the judgnent of the (H gh Court
repl aces that of the lower Court there is no question which
can ever arise of the exercise by the H gh Court” of its
revi sional powers wunder section 469 ( 1) of the Crinina
Procedure Code. Again at p. 162 the |earned Judge reiterated
the principle and observed "As we have observed that
principle comes into operation when once a judgnent of the
H gh Court has replaced that of the |ower Court and in those
cases the High Court would not be conpetent to review or
revise its own judgnent." In referring to the import of
section 369 on the powers of the H gh Court under section
439(6), Bhagwati J. held that section 369 in terns provides,
1126

"save as otherwi se provided in this Code" and section 439(6)
woul d be an otherwi se provision which is saved by this non-
obstante clause appearing in section 369. It is significant
to note that both these anendnents the one is section 369
and the other is section 439, were enacted by section 119 of
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Act XVIII of 1923 and the very purpose of these sinultaneous
amendnment woul d appear to be to effectuate the right given
to the accused to show cause against his conviction as
enacted in section 439(6) of the Crimnal Procedure Code".
As the nmmjority judgnent does not share the view expressed
by Das J. quoted above reliance cannot be placed on the view
of Das J. The view expressed by Privy Council in Jai Ram
Das’s(1) case that alteration by the Hgh Court of its
judgrment is prohibited by section 369 of the Code was not
brought to the notice of Das J. Later decision O this
Court particularly the decision in Superintendent and
Renenbrance of Legal Affairs, WB. v. Mhan Singh and O hers
(2) held that when once the judgnent has been pronounced by
the High Court either in exercise of its appellate or its

revisional jurisdiction, no review or revision can be
entertained. In the Full ~Bench decision of the Allahabad
H gh Court in Raj~ Narain and - other v. The State (2),
Moot hem J.. observed: "It has commonly been assumed, even it
woul d appear by the Privy Council in Jairam Das’s case, that

this section applies also to the judgnent of the appellate
Court but it is clear that this'is not so: U J.S Chopra v.
State of Bombay (1955) 2 S.C.R 94". In a latter decision in
Ni rbhay Singh v. State of Madhya Pradesh, (4) this Court,
dealing with section 369, after referring to Chopra’s case
observed that section 369 occurs in Chapter XXVI and prinm
facie applies to judgnments of the court of first instance.
The Court did not. proceed on the basis that it was settled
law that section 369 is applicable only to judgments of
trial courts.

Bef ore concluding we will ~very briefly refer to cases
of this Court <cited by counsel on both -sides. 1958
S.C. R 1226 relates to the power of the Hi gh Court to cance
bail. The H gh Court took the viewthat under section 561A
of the Code, it had inherent power to cancel the bail, and
finding that on the material produced before the Court it
woul d not be safe to permt the appellant to be at |arge
cancelled the bail distinguishing the decision in 1945 Law
Reports and 72 Indian Appeals (supra) and stated that the

Privy Council was not called upon to consider the question
about the inherent power of the Hi gh Court
1127

to cancel bail under section 561A. |In Sankata Singh v. State
of UP.,(1) this Court held that section 360 read wth
section 424 of the Code of Crimnal Procedure specifically
prohibits the altering or reviewing of its .order by a court.
The accused applied before a succeeding Sessions Judge for
re-hearing of all appeal. The | earned Judge was of the view
that the appellate court had no power to review or restore
an appeal which has been disposed of. The Suprene  Court
agreed with the view that the appellate court had no/ power
to review or restore an appeal. This court, expressing its
opi nion that the Sessions Court had no power to review or
restore an appeal observed that a judgment. which does not
conply with the requirenments of section 369 of the Code, may
be liable to be set aside by a superior court but wll not
give the appellate court any power to. set it aside hinself
and rehear the appeal observing that "section 369 read with
section 424 of the Code makes it clear that the appellate
court is not to alter or review the judgnent once signed,
except for the purpose of correcting a clerical error

Rel i ance was placed on a decision of this Court in
Super i nt endent and Rermenbrance of Legal Affairs WB. .
Mohan Singh and others(2) by M. Patel, |earned counsel for
the respondent wherein it was held that rejection of a prior
application for quashing is no bar for the H gh Court
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entertaining a subsequent application as quashing does not
amount to review or revision. This decision instead of
supporting the respondent clearly lays down, follow ng
Chopra’s case (supra) that once a judgnent has been
pronounced by a H gh Court either in exercise of its
appel l ate or its revisional jurisdiction, no review or
revision can be entertained against that judgnment as there
are no provisions in the Crinminal Procedure Code which would
enable the H gh Court to review the same or to exercise
revisional jurisdiction. Thi s Cour t entertained the
application for quashing the proceedings on the ground that
a subsequent application to quash would not anmount to review
or revise an order nmde by the Court. The decision clearly
| ays down that a judgnent of the H gh Court on appeal or
revi sion cannot be reviewed or revised except in accordance
with the provisions of the Criminal Procedure Code. The
provi sions of section 561A of the Code cannot be revoked for
exerci se of a power which is specifically prohibited by the
Code.

Inthe result we accept the contention put forward by
M. Mikerjee for the State and hold that Hi gh Court has no
power to revise its own order. The appeal is allowed.

P.H P. Appeal al | owed.
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