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ACT:

I ncome Tax Act, ~ 1961--Section 31(1)--Devel opnent rebate
entitlenent to unity of ownership and use of asset in busi-
ness not to be disrupted.

HEADNOTE:

The appel | ant-assessee isa registered firm It started
functioning w.e.f. My 3, 1956 at Purnea as the branch
office of the partnership firmMs Prayagchand and ' Hanunan-
mal  Periwal with its Head Ofice at Calcutta. The firm
consi sted of two partners Prayagchand Periwal and Hanunmanma
Periwal .

The partners had taken | oan from Periwal & Co. Pvt. Ltd
for erection of cold storage at Purnea and for its running
capital. Later, Periwal & Co. was taken as a partner in the
Purnea Branch for better nanagenment and financial ~assist-
ance. The newWy constituted partnership obtained separate
regi stration under the Income Tax Act, 1922 as well as under
the income Tax Act, 1961 and was separately assessed from
the assessnment year 1960-61

In the assessnment year 1959-60 Prayagchand ~ Hanumanna
installed machinery of the value of Rs.5,80,055 in Sri
Mahabir Col d Storage. For one reason or the other devel op-
ment rebate on the capital asset, nanely, the machinery, was
not claimed till the assessnent year 196263 in which /year
the appellant clained devel opnment rebate. The |Incone-tax
O ficer, and on appeal the Assistant Appellate Conmissioner
disallowed the claimon the finding that the new firm had
neither inherited the claimas a transferee, nor did it
ampunt to a succession. But on second appeal, the Tribunal
held that the appellant firmwas nothing nore than the old
firm of Ms. Prayagchand Hanumannmal with a change in the
constitution, and the continuity of the business renmained in
tact; hence the appellant was the owner of the plant and
machi nery installed in the assessment year 1959-60.

The High Court answered the question referred to it in
favour of the Revenue. The High Court held that the business
at Purnea was carried on by the newy constituted partner-
ship firmwhich itself
470
clainmed to be a separate identity under the Incone Tax Act,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 2

and had obtained separate registration. The H gh Court
observed that in respect of the plant or nachinery installed
by the old partnership firmat Calcutta, the new firm at
Purnea. a distinct and different assessable identity. could
not clai m’devel opnent rabate either under the repealed Act
or the 1961 Act.

Before this Court it was inter alia contended that (i)
M's. Prayagchand Hanumanmal consisting of original partners,
had taken Ms. Periwal and Co. merely for the purpose of
better nmnagenent and financial assistance; (ii) the old
partnership had been continuing to have its identity as an
assessable entity whose character had not been 1ost by
taking as new partner Ms Periwal and Co. (Pvt) Ltd. for the
purpose of benefit of profits only, and hence the assessee
was entitled to the devel opnent rebate under section 33 of
the I ncone-Tax Act.

On befall of  the Revenue it was contended that the
appel l ant .~ was not "the assessee", nor the owner of the
machi nery ‘and pl ant; the owner was Ms. Prayagchand Hanuman-
mal and as such the assessee was not entitled to the devel-
opnent rebate
Di smi ssing the appeal, this Court,

HELD: (1) Under both the repealed Act as well as the
1961 Act two conditions precedent were required to be ful-
filled for entitlenent to devel opnent rebate, nanely, the
new nachinery or plant installed nust be (1) owned by the
assessee and (2) used wholly for the purpose of the business
carried on by him There nust exist unity of ownership and
use in the business. [475A, F]

(2) Only the successor ininterest of the business, in
accordance with the provisions of the Act, so long as the
twin requirenents under section 33(1) are fulfilled, is

entitled to the benefit. [475Q

(3) Wien the unity of ownership and use of the asset in
the business is disrupted or ‘a branch of an earlier business
is taken over by a new rum which exists sinultaneously wth
the other branches of the old business, the benefit of
devel opnent rebate under Section 33(1) does not extend to
either firm [475H]

(4) The appellant assessee is a new identity under the

Act. it is not a successor in interest of the old firm  as
per the provisions of the Act. [476(Q
471

(5) Section 33(1) gives right to devel opment rebate only
to the owner who has acquired the ship or installed the
machinery or plant. The necessary inplicationis that the
assessee who cl ai ns devel opnent rebate should continue to
remain to he the owner of the ship or plant or rmachinery
during the relevant previ ous assessnent year/years and the
owner alone is entitled to the devel opnment rebate till it
becones nil. [476H 477A]

JUDGVENT:




