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ACT:
Raj ast han Preni ses (Control of Rent and Eviction) Act 1950-
s. 13-Statutory tenant dyi ng-Heirs whether 'tenants’ under

Act - Whet her can cl aim protection of Act.

HEADNOTE

Plaintiff (Respondent No. 1 herein) filed a suit seeking
ejectment from his house of histenant C onthe ground of
personal need. Defendant C contended that the landlord did
not require the prenise, bonafide. The Minsif, A mer,

decreed the suit. In appeal the District Judge held that
the landlord did not require the prenises reasonably and
bonafi de and allow ng the appeal, dism ssed the suit. The
landlord filed an appeal in_ the  Rajasthan Hi gh Court.

During the pendency of the appeal (C died and thereafter the
appeal was contested by his heirs.  The H gh Court in second
appeal held (i) that it was not necessary to go into the
question of bonafide and reasonable necessity of’' the
landlord as that was only a protection provided to the
statutory tenant personally under s. 13 of the Rajasthan
Prem ses (Control and Eviction) Act, 1950; (ii) that the
tenancy of C having been duly terminated by notice there was
no bar to the passing of the decree. |In appeal by C slega

representatives, to this Court, the questions that fell for
consi deration were : (i) whether the H gh Court should have
remanded the case for determ nation of the question whether
the contractual tenancy had been ternminated; (ii) whether
the protection afforded by the 1950 Act to the statutory
tenant was personal to such tenant or was also available to
heirs and | egal representatives, (iii) whether the heirs of
the tenant were tenants within the definition of that term
ins. 3 (vii) of the Act.

Di sm ssing the appeal

HELD : (i) The landlord had alleged in the suit that by a
noti ce dated 26-6-1972 served upon the tenant, the tenancy
had been duly termnated. This was not denied in the
witten statement nor was an i ssue demanded at the time of
the trial. The H gh Court had after hearing both sides cone
to the conclusion that the contractual tenancy had been duly
termnated by a notice. |n these circunstances there was no
substance in the subm ssion that the Hi gh Court should have
remanded the case. [ 852H]

(ii) It is nowsettled that after the termnation of the
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contractual tenancy the statutory tenant has only a persona
right to continue in Po&session till evicted in accordance
with the provisions of the Act. The contention based on the
ground of bonafide requirement by the | andl ord was persona
to the statutory tenant and on his death the same is not
open to legal representatives unless there is anything in

the provi si on of the Act which nmakes the | ega
representatives statutory tenants to the sane extent as the
deceased. it was not the case of the appellants in the

present case that there was anything in the provisions of
the Act which gives protection to the legal representative
of the deceased statutory tenant.[853H, 855F]

Annidlyas (Private) Ltd. v. Anandji Kalyanji Pedhi & Or.
[1964] 4 S.C.R 892. 908 appli ed.

851

(iii) The contention that since the rent in the present case
was payable by the heirs and it-was in fact paid during the
pendency of the proceedings they were tenants wthin the
definition could not be accepted. Rent was however not
payabl e ‘by-the legal representatives, and if the rent was
paid by themduring the course of the proceedings it was not
because they were recogni sed as tenants by the landl ord but
because the anpbunt was received by him w thout prejudice to
his rights wunder the orders of the court. Therefore the
heirs and | egal representatives of the deceased C could not
in their own right claini to be a 'tenant’ wthin the
meaning of the Act. The only contentions which they could
put forward were the contentions —appropriate to their
representative character and not one which was personal to
the deceased. [ 855B-E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 428(N) of
1971.

Appeal by special |eave fromthe (judgnent and order dated
January 1, 1971 of the High Court at Jodhpur in S. 'B. / Gvi
Second Appeal No. 390 of 1965.

Sobhag Mal Jain, for the appellants.

Vi noo Bhagat and J. K. Sethi, for respondent No. 1.

The Judgnent of the Court was delivered by

Pal ekar, J. This appeal by special leave arises .in the
foll owi ng circunstances.

Plaintiff (Respondent No. 1) filed G vil Suit No. 35 of 1963

against one B. N. Chatterji in the court of ~Mnsif, A ner
Cty, for ejectnent fromthe first floor of the house known
as "Krishna Bhawan". The ejectment was sought on the ground

that the plaintiff required the house bonafide for  the
residence of hinmself and his famly. B. N Chatterji-the
def endant, contested the suit and alleged that the | andlord
did not require the premi ses bonafide. The |learned Minsif
by judgnent dated January 17, 1964 held in favour of the
l andl ord and decreed the suit for ejectment. From  that
decree the tenant filed Cvil Appeal No. 59/1964 in :the
court of the District Judge, Ajnmer. The |earned Judge held
that the landlord did not require the prem ses reasonably
and bonafide and all owed the appeal and dismi ssed the suit.

Thereupon the landlord filed second appeal No. 390/1965 in
the Rajasthan H gh Court. During the pendency of the
appeal, the tenant B. N. Chatterji died on 31-7-1967 and his
wi dow and children were brought on record as his heirs and
| egal representatives. The wi dow Kal yani Devi died on 24-6-
1969 and her heirs are the legal representatives-already on
record. VWhen the appeal cane before a single Judge of the
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Hi gh Court for hearing, the landlord, who was the appellant
in the second appeal, sought the perm ssion of the court to
urge the foll owi ng point.

852
"That the respondent (original tenant B. N Chatterji) died
after the filing of this appeal. That the deceased after

the determ nation of the tenancy was only a statutory tenant
and wunder the Rajasthan Premises (Control of Rent and
Eviction) Act, 1950 the protection granted- by Section 13 of
the Rajasthan Premni ses (Control of Rent and Eviction) Act is
not available to the heirs of the tenant. As such, even if
it be held that the landlord has failed to prove the
reasonable and bonafide requirenment, which the appellant
does not concede, the appellant is entitled to a, decree in
pursuance of the decision of a division bench of this Hi gh
Court passed on 7-4-1966-in D.B. Special Appeal No. 3 of
1965".

The | earned Judge all owed the point to be urged and cane to
the conclusion that it was not necessary to go into the
guestion " of bonafide and reasonable necessity of t he
landl ord —as that was only a protection provided to the
statutory tenant personally under Section 13 of the Act of
1950. Since the tenancy had been duly termnated by notice
and there was no other bar to the passing of the decree in
favour of the landlordthe | earned Judge set aside the O der
of the District Court’ and restored the decree passed by the
Munsi f . .

It was contended before us that the term’ 'tenant’ in section
3 (vii) of the Act referred to above included, on a proper
construction, the heirs of atenant and, therefore, they
were entitled in their own right lo urge that the landlord
did not require the prem ses reasonably and bonafi de. On
the other hand, if they were not tenants, it was no ' |onger
open to pass a decree of eviction against them and, if
necessary, the plaintiff should be referred to a separate
unit. In any case, it was contended, in view of the new
point urged at the time of the'hearing, the H gh Court
shoul d have remanded the case for the deternination of the
guestion whether the contractual tenancy was validly
term nated- and whet her by acceptance of rent fromthe | ega
representatives during litigation the heirs and the |ega
representatives had not been constituted "tenants’.

In our opinion there is no substance in this appeal.- The
original tenant of the promises was B. N. Chatterji. The
landlord had alleged in the suit that by ~a notice ~dated
26-6- 1962 served upon the tenant, the tenancy had been duly
term nat ed. This was not denied in the witten  statenent
nor was an issue denanded at the tinme of (the ¢trial
However, the point being essentially a point of law, the
| earned Judge in second appeal permitted both sides to
address himon the point and cane to the conclusion-that the
contractual tenancy had been duly terminated by a notice.
In these circunmstance-,, we do not think that there is any
substance in the subm ssion of the | earned counsel for , he
853

appel l ant before us that the learned Judge should have
remanded the case for a determ nation of that question

The position, therefore, is this. The contractual tenancy
of the tenant B. N. Chatterji had- been duly term nated by
notice as after 31st July, 1962 and after that date the
tenant would be nerely a statutory tenant liable to be
evicted only in accordance with the special |law nanely the
Raj ast han Preni ses (Control of Rent and Eviction) Act, 1950
referred to herein as "the Act". Section 13 of that Act
provi des that Notwi thstandi ng anything contained in any |aw
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or contract, no Court shall pass any decree, or nake any

order, in favour of a landlord, whether in execution of a
decree or otherwise, evicting the tenant so long as he is
ready and willing to pay rent therefor to the full extent

all owabl e by this Act, unless it is satisfied that there are
in the case one or the other of the several reasons given in
clause (a) to (1) of sub-section (1) of that Section. One
of such reasons is that the Prem ses are required reasonably
and bonafide by the landlord for the use or occupation of
hinmself or his famly. |If the Court is satisfied about this
reason the court would be entitled to pass a decree against
the original tenant. The Trial Court, as we have already
seen, was satisfied about this reason and gave a decree for
eviction against the tenant. |In appeal this finding has
been reversed. So the landlord, when he came in second
appeal , would have to showthat the finding of the Appellate
Court on that point was wong and that of the Trial Court
was correct. There is no dispute whatsoever that if the
original tenant B. N Chatterji had lived till the disposa

of the second appeal, this point could have been agitated
before the H gh Court and the court woul d have been required
to give a finding on that point. But the original tenant
who was now nerely-a statutory tenant died during the
pendency of t he appeal and his heirs and | ega

representatives were brought on record. /It was contended on
behal f of the landlord in second appeal that the protection
given by the Act was personal to the statutory tenant B. N
Chatterji and on his death it was nolonger 'necessary for
the landlord to show that he required the prem ses bonafide
and reasonably and he was entitled to the eviction of the
| egal representatives on showing that the contractua

tenancy had been properly term nated bhefore the suit. The
point for consideration is what is the -position of the
parties before the Court with regard tothe relief | clained
by the landlord in his eviction suit.

It is now settled that after the termnation of the
contractual tenancy the statutory tenant has only a persona

right to continue in possession till evicted in accordance
with the provisions of the Act. |t is pointed out by this
Court in Anand Nivas (Private Ltd. v. Anandji Kalyanji Pedh

& Os. (1) at page 908 "A person

(1)[1964] 4 S.C.R 892 908.

854

remai ning in occupation of the premses let to himafter the
determ nation of or expiry of the period of thetenancy is
commonly though in | aw not accurately, called a "statutory
tenant". Such a person is not a tenant at all; he has no
estate or interest in the, prem ses occupied by him He has
nerely the protection of the statute in that he  cannot be
turned out so long as he pays the standard rent and

permtted increases, if any, and perforns the ot her
condi tions of the tenancy. Hs right to remain in
possession after the determ nation of the contractua
tenancy is personal : it is not capable of being transferred
or assigned, and devolves on his death only in the nanner
provided by the statute". These observati ons have been made

Wth reference to the provisions of the Bonbay Rents Hotel &
Lodgi ng House Rates (Control) Act, 1947. But they equally
apply to the provisions of the Act with which we are
concer ned. The protection given to B. N Chatterji was
personal to himand if that protection is withdrawn either
because there is a change in the statute or because the
person who is to be personally protected is no |onger
living, the question arises as to what is the position of
the legal representatives of the deceased statutory tenant
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qua the landlord in a proceeding of the nature with which we
are concer ned.

It is obvious that the appellant landlord’'s right to
proceed with the appeal with a view to obtain possession of
his premises did survive under Order 22 Rule 4 read wth
rule 1 1 Cvil Procedure Code. There the right to sue and
prosecute the appeal survives, the appellant is bound to
cause the legal representatives of the deceased respondent
to be nmade a party and proceed with the appeal. Ther ef or e,
the heirs and legal representatives of the aforesaid B. N
Chatterji were rightly brought on record and the appeal had
to proceed.

Under sub-clause (ii) of Rule 4 of Order 22 Civil Procedure
Code any person so made a party as a |legal representative of
the deceased respondent was entitled to nake any defence
appropriate his character as |legal representative of the
deceased respondent. I'n other words, the heirs and the
| egal representatives could urge all contentions which the
deceased /'could have urged except only those which were
personal to the deceased. |ndeed this does not prevent the
| egal representatives from setting up also their own
i ndependent title, in which case there could be no objection
to the court inmpleading themnot nmerely as the |ega
representatives of the deceased but also in their persona
capacity avoiding. 'thereby a separate suit for a decision on
the i ndependent title.

The heirs of the tenant purported to contend That after the
death of the statutory tenant, they, as next heirs, enjoyed
the status of 'tenant’. For this reliance was placed on the
definition, of the word 'tenant’ given in section 3 clause
(vii) of the Act. According to the definition unless there
i s anything repugnant in

855

the subject or context-"tenant" means the person by whom
rent is,, or but for a. contract express or inplied would
be, payable for any prem ses and includes any person hol di ng
or occupying the prem ses as a sub-tenant or any person
continuing in possession after the term nation of a tenancy
in his favour otherw se than under the provisions of the
Act . It was contended before us that since the rent was
payable by the heirs and in fact it was paid during the
pendency of the proceedings, they were tenants w thin the
definition. In our opinion, rent was not payable by the
| egal representatives and if the rent was paid by them
during the course of the proceedings it was not because they
were recogni sed as tenants by the | andl ord but because, the
amount was received by himw thout prejudice to his rights
under the orders of the court. Indeed, if ‘the origina
tenant had died before the contractual tenancy had / been
terminated then the heirs woul d have inherited the tenancy
and in that sense the rent would have becone payable by
them But that 1is not the position here. Wen B. N
Chatterji died, he was only a statutory tenant-with a
personal right to remain in possession till eviction under
the provisions of the Act, and the heirs were incapabl e of
inheriting any estate or interest in the original tenancy.
It was al so not shown to us that they fell within any other
part of the definition of ’tenant’ reproduced above.
Therefore, the heirs and legal representatives of the
deceased B. N. Chatterji could not in their own right claim

to be "tenant" within the nmeaning of the Act. Ther ef or e,
the only contentions that they could put forward in the
appeal wer e t he contentions appropriate to their

representative character and not one which was personal to
the deceased. The contention based on the ground of bona
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fide requirenent by the landlord was personal to the
statutory tenant and on his death the same is not open to
his 1|egal representatives unless there is anything in the
provision of the Act which nakes the legal representatives
statutory tenants to the sane extent as the deceased. it is
not the case that there is any other provision of the Act
which gives protection to the |legal representatives of the
deceased statutory tenant.

As already stated, all contentions except those which are
per sonal to the deceased were open to t he | ega
representatives to put forward in the second appeal. The
contention about the wvalidity of the notice for the
term nation of the tenancy was one such contention on which
they could have supported the decision of the District
Court. But as already pointed out the | earned Judge has
correctly decided that the contractual tenancy had been duly
term nated by notice. Apart fromthat point no other point
was urged before the H gh Court or before us and hence the

Present appeal nmust fail. There will be no order as to
costs.

G C Appea
di smi ssed
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