http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 14

PETI TI ONER
H S. SRI NI VASA RAGHAVACHAR ETC. ETC.

Vs.

RESPONDENT:
STATE OF KARNATAKA & CRS

DATE OF JUDGVENT23/ 04/ 1987

BENCH

REDDY, O. CHI NNAPPA (J)
BENCH

REDDY, O. CHI NNAPPA (J)
DUTT, MM (J)

Cl TATI ON
1987 AIR 1518 1987 SCR (2)1189
1987 SCC (2) 692 JT 1987 (3) 26

1987 SCALE (1) 885

ACT:

Kar nat aka Land Reforms Act, 1961--Sections 44, 48(8) and
48A--Right of landlordto resune land if bona fide required
for personal cultivation--Taken away by Karnataka Land
Reforns (Amendnent) Act, 1974--Wether constitutionally
val i d- - Anendnent | aw ai med at agrarian reform-Advocates not
to be prevented from appearing before Tribunals  functioning
under the Act--Tribunals functions under the Act--Wether to
be manned by judicial personnel

Admi nistrative law-Statutory Tribunal s--Wether to be a
lay tribunal or judicial tribunal--Some disputes ‘required
trained judicial mind, many do not require application of
trained judicial mnd-Land Tribunal s under Section 48(8) of
Karnat aka Land Refornms Act, 1961 do not require  trained
j udi ci al personnel

Advocat es Act, 1961/ | ndian Bar Counci I's Act,
1926--Section 30/ Section 14---Advocates--Right of appear-
ance before Tri bunal s-Section 48(8) of Karnataka Land
Ref orns Act, 1961 not to be enforced so as to prevent Advo-
cates from appearing before Tribunals under the Act.

Constitution of |India, 1950--Articles 31-A, 31-B and
31-C, 39(b) and (c) and Ninth Schedul e--Karnataka Land
Reforms (Amendrment) Act, 1974  Constitutional validity
of --Law clearly ainmed at agrarian reform

HEADNOTE:

The Karnataka Land Reforns Act. 1961 was substantially
amended by the Amendnent Act | of 1974 and it was included
in the Ninth Schedul e as was the principal Act. Section 5
was anended and the provi sos were omitted. Sections 14 and
16 were del eted. Section 44 was nended. New sub-section (1)
provi ded that: -

"All lands held by or in the possession of
tenants (including tenants against whom a
decree or order for eviction or a certificate
for resunption is made or issued) imediately
prior to the date of comencenent of the
Anmendnent Act, other than |ands

1190

held by themunder |eases pernmitted under
Section 5 shall, with effect on and from the
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said date, stand transferred to and vest in
the State Governnent. '’

A new Section 48 providing for the constitution of
Tribunals was introduced. Sub-section (8) of Section 48
provided that no legal practitioner shall be allowed to
appear in any proceeding before the Tribunal. Section 48A
dealt with the procedure to be adopted by the Tribunal in
its enquiry into applications nade under Section 45 for
regi stration of a person as an occupant.

The provision for an appeal fromthe decision of the
court and the further right of revision under the anended
Act were taken away and there was no right of appeal or
revision against the decision of the Tribunal. The 1974
Amendi ng Act took away the right which was saved by the
original Act in favour of the wi dow, unmarried worman, ninor
and disabled personto create a tenancy or |ease of the
and. The nore inportant right-which was taken away by the
1974 Anmendment was the right of the landlord to resume the
land if he bona fide required the |and for personal cultiva-
tion or ‘for amnon-agricultural purpose. This right was
deni ed by the Anendi ng Act even if the incone by the culti-
vation of the land which he was entitled to resune was the
princi pal source of income for the maintenance of the |and-
| ord.

The Wit Petitions challenging the anendnents filed by
the appellants were dismssed by the H gh Court.

In the appeals, it was contended on behalf of the appel-
lants that the 1974 Amendnent insofar as it took away the
right of a landlord to resune possession of  the tenanted
land where he bona fide required the land for persona
cultivation and had no other principal source of income was
ultra vires, notwithstanding its inclusion in the N nth
Schedule. as it offended the basic structure of the Consti-
tution. that the provision for the constitution of a Tribu-
nal consisting of persons wi th unspecified qualifications in
the place of a court was simlarly ultra vires the powers of
the State Legislature, and that Section 48(8) which excluded
| egal practitioners from appearing before the Tribunals was
repugnant to Section 30 of the Advocates Act, 1961 and
Section 14 of the Indian Bar Councils Act. 1926 ~and the
State Legislature was not competent to nake a | aw repugnant
to | aws nade by Parliament pursuant to entries 77 and 78 of
List I of the Seventh Schedule of the Constitution and that
i mportant questions which fail for consideration under
Section 48A should not be left to a Tribunal consisting of
mem
1191
bers nom nated by the State Government with no (regard for
any qualification.

It was also contended that the 1974 Amendment Act was
not a law pertaining to agrarian reform nor was it a |aw
directed towards securing that the ownership and control of
the material resources of the conmunity were so distributed
as best to subserve the common good or that the operation of
the economic systemdid not result in the concentration  of
weal th and neans of production to the conmon detrinent. that
far fromsetting out to achieve these goals, the Amendnent
Act set out in quite opposite direction by seeking to reduce
to destitution small |andl ords whose sole nmeans of [Iliveli-
hood was the tenanted | and which they were allowed to resume
for personal cultivation, that the original Act was very
fair as it recogni sed poverty anbngst |andlords as well as
poverty anongst tenants and afforded a neasure of protection
to the poorer sections of the landlords, and that Waman
Rao’s case to the extent it upheld Articles 31-A, 31-B and
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31-C and the validity of the |egislations inpugned therein
required re-consideration
Di sm ssing the appeals, this Court,

HELD: 1. No provision of the Amending Act offends the
basi c structure of the Constitution. [1204G H

2. The 1974 Amrendi ng Act took away the right which was
saved by the original Act in favour of the wi dow. unnmarried
worren, mnor and disabled person to create a tenancy or
| ease of the land. The nore inmportant right which was taken
away by the 1974 Amendrment was the right of the landlord to
resume the land if he bona fide required the land for per-
sonal cultivation or for a non-agricultural pur pose.
[ 1201E- F]

3. It is toolate in the day to contend that, in the
exi sting system of economnmic relations, ownership of land to
the tiller of the land is not the best way of securing the
utnost utilisation of ~land, a material resource of the
conmunity for the conmon good of the entire conmunity. It is
now wel | recognisedthat in the absence of common ownership
of land inthe existing systemof economic relations, the
greatest incentive for maximum production is the feeling of
identity and security which i's possible only if the owner-
ship of the land is with the tiller. It is in recognition of
this principle that ’|andl ordi sm was sought to be totally
done away with by the amendnent of Section 5 of the Act, by
the omssion of Sections 14 and 16 and by the anendnment of
Section 44. [1204C- E]

1192

4. |f between a | andl ord who did not hinsel f. personally
cultivate the land and a tenant who so cultivated the Iand,
the legislature preferred the cultivating tenant, it is not
possible to hold that such preference is not part of a
programme of agrarian reformpursuant to the Directive
Principles contained in Articles 39(b) and (c) of the Con-
stitution. There is not the slightest doubt that the anend-
ment was a law clearly ained at agrarian reform to secure
these Directive Principles. It (is true that one of the
conditions subject to which alone a landlord could resune
land for personal cultivation under Section 16 of the Act
was that the income fromthe | and proposed to be cultivated
by the landl ord on resunption should be the principal source
of income for the mmintenance of the landlord, but the
guestion of resunption of land froma tenant would not arise
unl ess a tenant was already cultivating the land. If, there-
fore, a tenant is already cultivating the land and if,
presunmably, that is the source of his livelihood, there is
no reason why he shoul d be di spossessed to enabl e a | andl ord
whose source of livelihood it was not until then to make it
his principal source of mmintenance hereafter. [ 1204E- G

5.1 The mal -functioning of sone of the Tribunals cannot
possibly vitiate the provision relating to the constitution
of the Tribunal and entrustment of the decision of 'certain
issues to the Tribunal. There can be no doubt that while the
deci sion of some disputes require a trained Judicial mnd to
be applied to it, there are many other questions which do
not require the application of any trained judicial mnd
The di sputes contenpl ated by Section 48A do not appear to be
di sputes of a nature where the application of a trained
judicial mnd is absolutely essential. [ 1205C, D

5.2 Land Tribunal s have functioned very well in sone of
the States where under the respective State Acts nore com
plicated questions than ones under Section 48A were entrust-
ed to the Land Tribunals. The failure of the Land Tribunals
to function efficiently in the State has apparently been
taken note of by the Legislature itself and the Act has
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since been anmended nmki ng provision for an appeal and revi-
sion. The failure of some of the Land Tribunals to function
efficiently cannot be said to be sufficient to stigmatise
whol esal e, the functioning of all the Tribunals constituted
under the Act and invalididate the provisions of the Act
relating to Tribunals. [1205D F]

6.1 Section 48(8) will not be enforced so as to prevent
Advocates from appearing before the Tribunals functioning
under the Act, since this provision is repugnant to Section
30 of the Advocates Act, 1961 and Section 14 of the Indian
Bar Councils Act, 1926 and the State
1193
Legi slature is not conpetent to nmake a | aw repugnant to | aws
nmade by Parlianent pursuant to Entries 77 and 78 of List |
of the Seventh Schedule of the Constitution. [1205GH
1206A]

6.2 In regard to decisions already rendered by the
Tribunal's, it is not necessary to re-open themon the ground
that |Ilegal practitioners were not allowed to appear before
the Tribunal's in those cases. [1205B]

7. It _is not necessary either to re-consider or to go
behi nd the decision in Wanan Rao’s case for the purpose of
this case. [1202D

Waman Rao & Ors. v. ‘Union of India, [1981] 2 SCR 1 and
Jaswant Kaur v. State of Haryana, AIR 1977 Punjab & Haryana
221, referred to

JUDGVENT:

ClVIL APPELLATE jURILSDICTION: Civil Appeal s Nos. 3828-
3832 of 1983 etc.

From the Judgnent and Order dated 31.8.82/1.9.1982 of
t he Kar nat aka Hi gh Court in WP. Nos. 19486, 23347 23348,
23349 and 25366 of 1981

B.R L, lyengar, Soli J. Sorabjee, S.K V. |yenger and
Ms. Shyanmal a Pappu, S. Lakshminarasu, K. Ram Kumar, Ms.
I ndi ra Sawhney and P. R Ranasesh for the Appellants.
M Veer appa and Ashok Sharna for the Respondents.
The Judgnent of the Court was delivered by

CHI NNAPPA REDDY, J. The question raised in the several
appeals is primarily that of the vires of sec. 44 of the
Kar nat aka Land Refornms Act, 1961 as amended by the Karnataka
Land Reforns (Anendnent) Act | of 1974. |In order to appreci-
ate the subm ssions made to us, it will be useful” to set out
the rel evant provisions of the Act before it was anmended by
Act | of 1974. Section 2(6) as it stood before the amendnent
defined "basic holding" as neaning | and which was equal to
two standard acres. "Ceiling area" was defined as neaning
| and which was equal to eighteen standard acres. "Court" was
defined to nean the court of Munsif within the local limts
of whose jurisdiction the |and was situate. "Fanily hol di ng"
was defined as meaning |land equal to six standard ' acres.
"Smal | hol der” was defined to nean a | and owner owning  land
not exceedi ng two basi c hol di ngs
1194
whose total net annual inconme including the income from such
l and di d not exceed one thousand two hundred rupees. "Stand-
ard acre" was defined to nean one acre of the first class of
and or an extent equivalent thereto consisting of any one
or nore classes of land specified in Part A of Schedule 1
determned in accordance with the fornula in Part B of the
said Schedule. Chapter |l (Sections 4 to 43) contained
"CGeneral provisions relating to Tenancies’ and Chapter 111
(Sections 44 to 62) dealt with ' Confernent of owner-ship on
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tenants’. Section 5 prohibited the creation or continuation
of any tenancy in respect of any land after the appointed
day and barred the leasing of land for any period whatsoev-
er. It was, however, provided that (a) any small hol der
m ght create or continue a tenancy or |ease the |and owned
by himand (b) any | and owner who was a mnor, a w dow, an
unmarried wonan, a person incapable of cultivating land by
reason of any physical or nental disability or a soldier in
service in the Arned Forces of the Union or a seanan, might
create or continue the tenancy or |ease the land owned by
himor her. It was further provided that tenancies of resum
abl e I ands coul d be continued until the dispossession of the
tenants under s. 14 and of non-resumabl e land until the date
of vesting under s. 44. Section 14 provided for resunption
of lands fromtenants. Sub-section 1, 4 and 6 s. 14 may be
usefully extracted here. Sub-sections 2, 3 and 5 do not
appear to be necessary for the purposes of the present case.
Sub- Sections 1, 4 and 6 were as follows: -
" 14. Resunpti on of | and from
tenant s-- (1) Notwi t hst andi ng anyt hi ng cont ai ned
in sections” 22 and 43, but subject to the
provi sions of this section and of sections 15,
16, 17, 18, 19, 20 and 41, a landlord may, if
he bona fide requires |and, other than |I|and
referred” to in the first proviso to clause
(29) of sub-section (A) of section 2,
(i) for cultivating personally, or
(ii)  for any non-agricultural purpose, file
with the Court a statement indicating the |and
or | ands owned by himand which he intends to
resumre and such other particulars as nmay be
prescri bed. On such statenent being filed. the
Court shall, as soon as may be after giving an
opportunity to be heard to the Ilandlord and
such of his tenants and other persons as nay
be affected, and, having due regard to conti-
nuity, fertility and fair distribution of
| ands, and after naking such other “inquiries
as the Court deens necessary,
1195
determne the land or lands, which the | and-
lord shall be entitled to resune, and shal
issue a certificate to the landlord to the
effect that the land or lands specified in
such certificate has been reserved for resunp-
tion; and thereupon the right to resunme pos-
session shall be exercisable only in respect
of the lands specified in such certificate and
shall not extend to any other |and.
Expl anati on: - Subject to such rules as nay be
prescribed. the Court within the jurisdiction
of which the greater part of the land held by
the landlord is situated shall be the ‘Court
conpetent to issue a certificate wunder  this

section."

(2) X X X X X X X X
X

(3) x X X X X X X X X

(4) In respect of tenancies existing on the
appoi nted day, as soon as may be after the
expiry of fifteen nmonths from the appointed
day, as soon as may be after the statenent
under sub-section(l) is filed, the Court shal

after such inquiry as it deens fit, determ ne
the lands which will be non-resumable |ands




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 14

| eased to tenants for purposes of this Act.

(5) x X X X X X X X X
(6) Notwi thstanding anything contained in
sub-section (5), where the |andlord belongs to
any of the follow ng categories, nanely:-

(i) mnor;

(ii) a person incapable of cultivating |and by
reason of any physical or nental disability,
(iii) a wdow,

(iv) an unnarried woman;

Then, the application to the Court for posses-
sion of land shall be made, wthin fifteen
nonths fromthe appointed day or one year from
the date on which--

(a) in the case of category (i), he attains
maj ori ty;

1196

(b) in the case of category(ii), he ceases to
be subject to such physical or nental disabil-
ity;

(c) in the case of category (iii), she remar-
ries;

(d) in the case of category (iv), she marries,
whi chever i's |ater:

Provided that where land is held by
two or more joint |landlords, the provisions of
this sub-section shall not apply unless
all ‘such I andl ords, belong to the categories
specified in clauses (i) and (ii) and the
application shall be nmade w thin one year from
the date on which any one of such '|andlords
ceases to belong to any such category and an
application by any one of the joint-holders
shall be deened to be a valid application on
behal f of all the joint holders:

Provi ded further that where a person
bel onging to any of the categories specified
in clause (i) or (ii) of this subsection, is a
nmenber of a joint famly, the provisions of
this sub-section shall not apply unless al
the menbers of the joint famly belong to the
categories specified in clauses (i) and (ii),
but where the share in the joint famly of a
person bel onging to any of such categories has
been separated by netes and bounds before the
filing of the statenent under sub-section (i),
if the Court on inquiry is satisfied that the
share of such person in the |and separated
having regard to the area, assessnent, classi-
fication and value of the land is in the sane
proportion as the share of that person in the
entire joint famly property, and not ' in a
| arger proportion, the provisions of the sub-
section shall be applicable to such person.”
(7) x X X X X X X X X
(8) x X X X X X X
X X

Section 15 provided for resunption of |and by soldiers and
seanmen. Section 16 prescribed the conditions restricting
resunption of land under s. 14. It is necessary to extract
the whole of s. 16. It was as foll ows: -
"16. Conditions restricting resunption of |and
under section 14. The right of a landlord to
resune for cultivating the land personally
under section 14, shall be subject to the
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foll owi ng conditions, nanely:-

1197

(1) If the landlord owns |land not exceeding
two basic holdings he shall be entitled to
resune one half of the land leased to the

t enant:
Provided that the right to resune by such
landl ord shall be subject to the condition

that in the case of a protected tenant, such
tenant, shall be left with at | east one stand-
ard acre of the land actually held by him
whi ch-ever is |ess.

(2) If the landlord owns | and exceeding two
basi ¢ hol dings, he shall be entitled to resune
one-half ~of the area |leased to the tenant,
provided that the total area resunmed by the
| andl'ord does not exceed three famly hold-
i ngs.

(3) No landlord.who has been cultivating
personally |and exceeding three famly hol d-
ings shall ~be entitled to resume any |and
| eased.

(4) The right-to resume | and under clauses (1)
to (3) shall be subject to the further condi-
tion/ that the land resuned fromall the ten-
ants hol ding under the | andl ord together wth
the' extent of land, if any, cultivated by the
I andl ord personally and any non-resunabl e | and
held by himshall not exceed three famly
hol di ngs.

(5) In respect of lands cultivated with plan-
tation crops, the landlord shall not be enti-
tled to resune nore than one-half of the I|and
| eased to a tenant.

(6) If nore tenancies than one are held \under
the same landlord, then the |andlord shall be
entitled to resunme land only from tenants
whose tenancy or tenancies are the shortest in
poi nt of duration:

Provided that the landl ord shall be enti-
tled to resunme | ands hel'd by protected tenants
only if the required extent of land cannot™ be
resumed from tenants other than protected
tenants:

Provided further that where such tenancy
or tenancies shortest in point of ~duration

shall on resunption leave with the tenants
land in extent which will be less than a
1198

basi ¢ hol ding, the resunption shall be nade in
respect of tenancy or tenancies next longer in
poi nt of duration.

(7) The right to resume land by the 1|andl ord,
other than a | andl ord owning | and not exceed-
ing two basic holdings, shall be subject to
the further condition that in the case of
protected tenants, each protected tenant shal
be left wth a basic holding or the Iland
actually held by him whichever is |ess.

(8) The right to resune |land fromany tenant
shal | be exercisable under s. 14 only once.

(9) The incone by the cultivation of the |and
of which he is entitled to resune shall be the
princi pal source of incone for the maintenance
of the | andl ord.
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(10) If as a result of the resunption of |and
under section 14, a fragnent is created, the
person entitled to the |arger part of the I and
shall be entitled to the fragnment al so

(10 A) If any person has after the 18th Novem
ber, 1961 and before the appointed day trans-
ferred any | and, otherwi se than by partition

then, in calculating the extent of |and owned
by such person for purposes of the preceding

clauses, the area so transferred shall be
taken into consideration, and |l and exceeding
the resumable area so calculated shall be

deened to  be non-resunmable |land, and such
person shall not be entitled to resunme such
non-resunabl e land.

Expl anati on- For - purposes of this clause, a
| and shal | “be deenmed to have been transferred,
if~ it has been transferred by act of parties
(whether by sale, gift, nortgage, wth posses-
sion, exchange, |ease or any other disposi-
tion) made inter vivas.

( 10 B) Notwithstandi ng anything contained in
clauses (1) to (10) (both inclusive)., or s,
142, the extent of land, if any, resummble, by
any /landlord in Bonbay Area shall be subject
to the restrictions and conditions specified
in sections 31A, 3IB and 31Cof the Bonbay
Tenancy and Agricul tural Lands Act, 1948, as
i nserted by the Bonbay Tenancy

1199

and Agricultural Lands (Amendnent)  Act 1955
(Bonmbay Act 13 of 1956), notwi thstanding the
provi sions of the Bonmbay Tenancy (Suspension
of Provisions and Arendnent) Act, 1957 (Mysore
Act 13 of 1957).

(10 O Notwi thstanding anything contained in
clauses (1) to (10) (both inclusive), or s.
142, the extent of land, if any, resumable, by
any landlord in the Hyderabad Area, shall be
subject to the restrictions and conditions
specified in the Hyderabad Tenancy and Agri -
cultural Lands Act, 1950, as in force in- the
Hyderabad Area on the 1st Novenber 1956.

(11) No landlord who at any tine before the
appoi nted day had resuned | and from any tenant
for personal cultivation under the Bonbay
Tenancy and Agricultural Lands Act, 1948, or
the Hyderabad Tenancy and Agricul tural Lands
Act, 1950, shall be entitled to resune  again
under section 14 any land left with the sane
tenant."

Section 44 provided for the vesting of certain
lands in the State CGovernment. Sub-sec. 1 was
as follows:

"(1) As soon as mmy be after the determ nation
of the non-resumabl e | ands under sub-section
(4) of section 14, by each Court, the State
Governnment may by notification declare that
with effect fromsuch date as may be specified
in such notification (hereinafter referred to
as the date of vesting) all the non-resunable
| ands determined by such Court which are
| eased to tenants, whether protected or other-
wise, and all lands |eased to permanent and
other tenants referred to in the first proviso
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to clause (29) of sub-section (A) of section 2
in the area within jurisdiction of such Court
shall stand transferred to and vest in the
State Covernnent."
Section 45 provided for the registration of tenants as
occupants of land on certain conditions. Section 47 provided
for the paynent of conpensation to the land owner in regard
to the extinguishnent of rights in lands vesting in the
State CGovernnent under s. 44. Chapter |V (sections 63 to 79)
dealt with "ceiling on I and hol dings’. Section 63 prescribed
the ceiling on the extent of |and which any person may hold
either as a | and-owner, landlord or tenant or as a nortgagee
with possession or otherwi se or partly in one capacity and
partly in another.
1200
Section 68 provided for the vesting of |land surrendered by
the owner in the State Government, Section 72 provided for
payment of conpensation for |ands surrendered to and vested
in the State Government. W are not concerned with Chapters
V, VI, VIl; and VIll. Chapter |X dealt with 'Procedure and
Jurisdiction of Court and Appeals’. Section 112 prescribed
the duties of the court and among the duties were "(g) to
issue a certificaterelating to reservation of Jland for
resunpti on under sub-section (1) of s. 14 and (h) to deter-
m ne the non-resumabl e | ands under sub-sec. (4) of sec. 14."
Sections 113, 114 and 115 provided for enquiry by the court
and the procedure to be adopted. Section 118 provided for an
appeal fromthe Court to the District Court.

The broad schene of the provisions nentioned or set out
above was that there was not-only to be a ceiling on the
holding of Iand, the systemof |leasing of land was to be
abolished and cultivating tenants wereto beinvested wth
rights of ownership. However, certain linted classes of
cases were recogni sed where | eases were permitted on the one
hand and on the other tenants were deprived of the right to
remain in possession of the land. It was provided that
| eases were perm ssible in cases when the | andl ord was under
sonme disability as specified in's. 5 It was also  provided
that a |and owner could seek, subject to the  prescribed
l[imts, resumption of land fromtenants, if he bona fide
required the land for cultivating personally or  for any
non-agricultural purpose. The right to resume |and  for
personal cultivation was no doubt subject to several ~severe
conditions, one of the nost inportant of which was that the
incone by the cultivation of the | and which he was entitled
to resune should be the principal source of income for the
mai nt enance of the |land owner. In other words, the Act while
fixing a ceiling on the holding of |and and generally . con-
ferring ownership rights on tenants, did not . altogether
ignore the interests of the snaller landlords and did in
fact offer some nmeasure of protection to those who  desired
to personally cultivate the tenanted | and.

The Act was substantially anended in 1974. ’'Basic' hol d-
ingg and ’'famly holding” ceased to be defined. "Ceiling
area" was defined to nmean the extent of Iland which the
person or famly was entitled to hold under s. 63. Section 5
was anended and the provisos were omitted. It was however
provi ded by sub-sec. 2 that the prohibition against creation
of tenancies or |eases would not apply to tenancies created
by a soldier or a seaman. The savings in respect of a mnor
wi dow or a minor wonman under the original sec. 5 was taken
away. Section 14 was omtted. Section 16 was also onmitted.
Section 44 was amended. The new sub-section 1 of sec. 44 is
as follows: -

1201
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"44(1) Al lands held by or in the possession
of tenants (including tenants agai nst whom a
decree or order for eviction or a certificate
for resunption is made or issued) imediately
prior to the date of comencenent of the
Amendnent Act, other than lands held by them
under | eases permtted under Section 5, shall
with effect on and fromthe said date, stand
transferred to and vest in the State Covern-
ment . "
A new section 48 was introduced providing for the Constitu-
tion of Tribunals, a Tribunal for each taluqg consisting of
the Assistant Comm ssioner of the Revenue Division and four
other nenbers to be nominated by the State Governnment of
whom one shall be a person belonging to the schedul ed castes
or scheduled tribes.  No qualifications were prescribed for
the nomination of persons to nenbership of the Tribunal
Sub-section 8 of section 48 provided that no | egal practi-
tioner shall be allowed to appear in any proceeding before
the Tribunal. Section 48A dealt with the procedure to be
adopted by the Tribunal in its enquiry into applications
made under s. 45 for registration of a person as an occu-
pant. Sec. 112A provided for the duties of the Tahsildar and
S. 112B provided for the duties of the Tribunal. The provi-
sion for an appeal fromthe decision of the court and the
further right of revision under the anmended Act were taken
away and there was no right of appeal or revision against
the decision of the Tribunal. Thus, we see that the 1974
Amendi ng Act took away the right which was saved by the
original Act in favour of the w dow, unmarried wonan, m nor
and disabled person to create a tenancy or |ease the |and.
The nore inportant right which was taken away by ‘the 1974
Amendnent was the right of the landlord to resune the |and
if he bona-fide required the land for personal cultivation
or for a nonagricultural purpose. The right to resunme the
land if he bona-fide required the | and for personal cultiva-
tion was denied by the Anending Act even if the income by
the cultivation of the land which he was entitled to resume
was the principal source of incone for the naintenance of
the | andl ord.

The principal subnission of the | earned counsel for the
appel l ants was that the 1974 anendment in so far as it took
away the right of a landlord to resune possession of the
tenanted |and where he bonafide required the land for per-
sonal cultivation and had no other principal  source of
incone for his own naintenance, was ultra wvires, ~notwth-
standing its inclusion in the Ninth Schedul e, as it offended
the basic structure of the Constitution. Another subm ssion
whi ch was
1202
nmade by the | earned counsel was that the provision for the
constitution of a Tribunal consisting of persons wth un-
specified qualifications in the place of a court was 'sim -
larly wultra vires the powers of the State Legislature. The
third subm ssion of the | earned counsel was that s. 47(B)
whi ch excluded | egal practitioner from appearing before the
Tribunals was in conflict with s. 30 of the Advocates’ Act
and had,’ therefore. to yield.

It is necessary for us to nmention here that the princi-
pal Act was included in the I Xth Schedule of the Constitu-
tion on Cctober 20, 1965 and the Amendrment Act of 1974 was
simlarly included in the I Xth the Schedul e on Septenber 7,
1974.

We do not think that it is necessary to hark back to the
decisions of this court rendered prior to the one in Wman
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Rao & Ors. v. Union of India, [ 1981] 2 SCR 1. One of the
petitioners who presented his case in person did argue that
Waman Rao’s case to the extent that it upheld Arts. 31-A
31-B and 31-C and to the extent that it upheld the wvalidity
of the legislations inpugned therein required reconsidera-
tion. W do not agree that it is necessary either to recon-
sider or to go behind Waman Rao for the purposes of this
case. Chandrachud, CJ. speaking for the mmjority of the
judges of the Constitution Bench stated their conclusions in
regard to Arts. 31-A, 31-B and 31-C as follows: -
"(1) The Constitution (First Amendnment) Act,
1951 which introduced Article 31A into the
Constitution with retrospective effect and
section 3 of the Constitution (Fourth Amend-
ment) Act, 1955 which substituted a new cl ause
(1), sub-clauses (a) to (e), for the origina
clause (1) with retrospective effect, do not
damage any of the basic. or essential features
of the Constitution or its basic structure and
are valid and constitutional being within the
constituent power of the Parlianent.
(2) Section 5 of the Constitution
(First Amendnent) Act 1951 introduced Article
3B into the Constitution which reads thus:

"3l B/x X X X X X X X X
In Keshvananda Bhar at i (1973,
Suppl ., SCR 1) decided on April 24, 1973 it

was ‘held by the mgjority that Parlianent has
no power to anend the Constitution so as to
1203

damage or destroy its basic or ‘essentia
features or its basic structure; W hold that
all amendnents to the Constitution which were
made before April 24, 1973 and by which the
9th Schedule to the Constitution was  anended
fromtinme to time by the inclusion of / various
Acts and Regul ations therein, are valid and
constitutional. Amendnents to the Constitution
made on or after April 24, 1973 by which the
9th schedule to the Constitution was ~anmended
fromtime to tinme by the.inclusion of wvarious
Acts and Regulations therein, are open to
chal | enge on the ground that they, or any one
or nore of them are beyond constituent power
of the Parlianment since they damage the basic
or essential features of the Constitution or
its basic structure. We do not pronounce upon
the validity of such subsequent constitutiona
amendnent s except to say that i f any
Act/ Regul ation included in the 9th Schedul e by
a Constitutional anendnent made on “or after
April 24, 1973 is saved by Article 31A, or by
Article 31C as it stood prior to its amendnent
by the 42nd Amendnent, the challenge to the
validity of the relevant Constitutional Amend-
nment by which that Act or Regulation is put in
the 9th Schedule, on the ground that the
Amendnent danages or destroys a basic or
essential features of the Constitution or its
basic structure as reflected in Articles 14,
19 or 31, will becone otiose.

(3) Article 31 C of the Constitution,
as it stood prior to its anmendnent by section
4 of the Constitution (42nd Amendnent) Act,
1976, is wvalid to the extent to which its
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constitutionality was upheld in Keshavananda
Bharati. Article 31C, as it stood prior to the
Constitution (42nd Anendnent) Act does not
danmage any of the basic or essential features
of the Constitution or its basic structure.

(4) Al the Wit Petitions and Revi ew
Petitions relating to the wvalidity of the
Maharashtra Agricultural Lands Ceiling Acts
are dismssed with costs."

In the course of the subm ssions, the |earned counse
suggested that the 1974 Anendrment Act was not a | aw pertain-
ing to agrarian reform nor, it was said, was it a |aw
directed towards securing that the ownership and control of
the material resources of the conmunity were so distributed
as best to subserve the commpn good or that the operation of
the economic systemdid not result in the concentration of
1204
weal th ~and means of production to the common detriment. It
was suggested that the 1974 Anendnent 'Act far from setting
out to achieve these goals set out in quite opposite direc-
tion by seeking to reduce to destitution small |andlords
whose sole nmeans of |ivelihood was the tenanted | and which
they were allowed to resume for personal cultivation. It was
said that the original Act was very fair.as it recognised
poverty anongst | andl ords as well as poverty anpbngst tenants
and afforded a neasure of protection to the poorer sections
of the landlords. W are unable to agree with the subm ssion
that the Amendnent \is not aimnmed at agrarian reform or at
securing the objectives nentioned in Arts. 39(b) and (c) of
the Constitution. It is too latein the day to contend that,
in the existing systemof economc relations, ownership of
land to the tiller of the land is not the best way of secur-
ing the utnost utilisation of land, a material resource of
the comunity for the commopn good of the entire comunity.
It is now well recognised by | eading econom sts everywhere
that in the absence of common ownership of land and in the
existing system of economic relations, the greatest incen-
tive for maxi mum production is the feeling of identity and
security which is possible only if the ownership of the |and
is with the tiller. It is obviously in recognition of this
principle that 'landlordism was sought to be totally done
away with by the amendnent of s. 5 of the Act, by the om s-
sion of secs, 14 and 16 and by the anmendment of s. 44. |f
between a | andl ord who did not hinself personally cultivate
the land and a tenant who so cultivated the land, the legis-
lature preferred the cultivating tenant, we are wunable to
hold that such preference is not part of a programe of
agrarian reformpursuant to the Directive Principles  con-
tained in Arts. 39(b) and (c). W do not have the slightest
doubt that the anmendnent was a |law clearly ainmed at agrarian
reform to secure the Directive Principles contained in
Arts. 39(b) and (c). It is true that one of the conditions
subject to which alone a landlord could resurme Iland for
personal cultivation wunder s. 16 of the Act was that the
i ncome fromthe | and proposed to be cultivated by the I|and-
lord on resunption should be the principal source of incone
for the maintenance of the landlord. But it is inportant to
notice that the question of resunption of Iand from a tenant
woul d not arise unless a tenant was already cultivating the
land. If, therefore, a tenant is already cultivating the
land and if, presunmably, that is the source of his liveli-
hood, there is no reason why he should be dispossessed to
enable a |Ilandlord whose source of livelihood it was not
until then to make it his principal source of mintenance
hereafter. W do not think that any provision of the Amend-
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ing Act offends the basic structure of the Constitution

In regard to the constitution of the Tribunal, it was argued
t hat

1205

very inportant questions fell for consideration under s. 48A
and it was wholly wong that the decision of such questions
should be left, not to a judicial Tribunal, but to a Tribu-
nal consisting of nenbers nom nated by the State Governnent
with no regard for any qualification. Qur attention was
invited to several decisions of the Karnataka Hi gh Court
where the functioning of such ill-constituted Tribunals was
exposed and castigated. It is true that it was commented in
sone of those cases that the Tribunals were functioning in a
nost unjudicial manner. quite often without applying their
mnds at all to the questions at issue and in sonme cases, in
utter violation of the principles of natural justice. W are
unable to see how the mal-functioning of sonme of the Tribu-
nals can possibly vitiate the provision relating to the
Constitution ~of the Tribunal and the entrustnment of the
decision ' of certain issues to the Tribunal. W do not want
to enter _into a discussion of the question whether a |ay
Tri bunal cannot function nore efficiently than judicia
Tribunal in resolving certain peculiar questions. There can
be no doubt that while the decision of some disputes require
atrained judicial ‘'mind to be applied to it, there are nany
ot her questions which do not require the application of any
trained judicial mnd. The disputes contenplated by s. 48A
do not appear to be disputes of a nature where the applica-
tion of a trained judicial mind is absolutely essential. W
al so notice that Land Tribunals have functioned very well in
West Bengal and Keral a where under the respecting State Acts
nore conplicated questions than the ones under s. 48A are
entrusted to Land Tribunals. The failure of the Land ' Tri bu-
nals to function efficiently in the State of Karnataka has
been apparently taken note of by the Legislature itself and
the Act has since been anended making provision for an
appeal and revision. So much to the credit of the Karnataka
Legi slature. But we do not see how the failure of © sone of
the land Tribunals to function efficiently can be said to be
sufficient to stigmatise whol esal e, the functioning of al
the Tribunals constituted under the Act and to -invalidate
the provisions of the Act relating to Tribunals.

The last submssion was in regard to sub-sec. 8 of
sec. 48 which prohibited | egal practitioners from appearing
in proceedings before the Tribunals. The argument was that
s. 48(8) was repughant to s. 30 of the Advocates Act, 1961
and s. 14 of the Indian Bar Councils Act. It was said that
the State Legi slature was not conpetent to make a | aw repug-
nant to |laws nade by Parlianent pursuant to Entries 77 and
78 of List 1 of the 7th Schedule of the Constitution, The
submi ssion of the |earned counsel is fully supported by the
judgrment of a Full Bench of Hi gh Court of Punjab and Haryana
in Jaswant Kaur v. State of Haryana, AIR 1977 Punjab &
Haryana 22 1. We adopt the reasoni ng of
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the H gh Court of Punjab & Haryana and direct that s. 48(8)
will not be enforced so as to prevent Advocates from appear-
ing before the Tribunals functioning under the Act. In
regard to the decisions already rendered by the Tribunals we
do not think that it is necessary to reopen them on the
ground that |legal practitioners were not allowed to appear

before the Tribunals in those cases. Al the civil appeals
are, therefore, dismissed,’” in the circunstances without
cost.

N. P. V. Appeal s di sni ssed.
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