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CASE NO. :
Appeal (civil) 1780 of 2005

PETI TI ONER
Ranesh Chand Daga

RESPONDENT:
Raneshwari Ba

DATE OF JUDGVENT: 16/03/2005

BENCH
B.P. Singh & S.B. Sinha

JUDGVENT:
JUDGMENT

[Arising out of S.L:P. (Civil) No.8339 of 2004]

S.B. SINHA, J :

Leave granted.

Interpretation of the judgnent and order dated 20.1.2000 passed by
the High Court of Madhya Pradesh-falls for consideration in this appea
whi ch arises out of a judgnent and order dated 12.3.2004 passed in C. R
No. 110 of 2004, whereby and whereunder the revision application filed by
the Appellant herein froman order dated 11.9.2003 passed by the First
Additional District Judge, Ratlamin ~execution of a transferred decree from
Fam |y Court, Bonbay, was dismi ssed.

LEGAL PROCEEDI NGS BETWEEN THE PARTI ES :

An application for judicial separation, maintenance and return of
ornanents/property etc. was filed by the Respondent against-the Appell ant
herein before the Family Court at Bonbay purported to'be in terns of
Section 10 of the H ndu Marriage Act, 1955. An alternative prayer was
made therein to the effect that if the ornaments were not returned, a decree
for a sumof Rs.3,25,655/- together with interest thereon fromthe date of
filing of the application my be passed. In the said proceeding, the
Appel l ant herein raised, inter alia, a contention that the narriage between
the parties was a nullity. By a judgnent and order dated 9.10.1995, the
Fam |y Court allowed the said application in part by granting a decree of
judicial separation, rmaintenance and return of the ornaments. |t was,
however, directed that in the event the ornaments were not returned the
Respondent would be entitled to the val ue thereof, nanely, a sum of
Rs. 3, 25,655/-. However, no decree of interest on the said sum was passed.

The Famly Court directed

"The respondent is also directed to return all the
articles nentioned in Exh.A-1 attached to the petition
conprising of articles described in Clause Ato Gtotaling
to Rs.3,25,655/-. If he fails to return the articles
mentioned therein as far as possible within one nonth of
the date of this decree, he shall pay the val ue thereof
mentioned against the said articles not returned as
mentioned in the list."

The Appellant herein preferred an appeal thereagainst before the
Hi gh Court. The Respondent filed a cross-objection in the said appeal as
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regard non-grant of interest on the said sum By a judgnent and order dated
20.1.2000, the High Court set aside the decree of judicial separation upon a
declaration that the marriage between the parties herein was null and void.
The decree as regard grant of naintenance to the Respondent herein as al so

her daughter was, however, upheld. The H gh Court observed

"As regards the claimof the Respondent for return
of her ornanents and other valuable articles, we find that
the Trial Court has taken into consideration both oral and
docunentary evidence in that respect and arrived at the
concl usion that the Respondent wife is entitled to get
back all the Ornanments and Articles mentioned in |ist
Exhibit "A to the petition or in the alternative price
thereof. W do not see any reason to interfere with that,
except the fact that incase the said ornanents or articles
are not returned by the Appellant to the Respondent, he
will have to pay interest on the price thereof which has
been quantified at Rs.3,25,655/-.. In our opinion interest
at the rate of 9%p.a. on the said anount fromthe date of
the decree of the Trial Court i.e. 9.10.1995 will be proper
and reasonableinterest."

(Enphasi s suppl i ed)
However, it was directed

"\ 005\, however, maintain the decree of the Trial Court
in all other respects. W further partly allow the cross-
obj ections of the Respondent wife to the extent of
granting interest at the rate of = 9% p.a. onthe price of
Rs. 3, 25,655/- fromthe date of the decree of the Tria
Court i.e. 9.10.1995\005"

The Appel | ant herein, thus, was not directed to return the ornanments

or articles to the Respondents within a tine frame. The only direction was

to pay interest on the price thereof fromthe date of the decree of the Tria
Court i.e. 9.10.1995 only in the event of the Appellant’'s failure to return the
sane to the Respondent.

Two applications for grant of special leave to appeal against the said
judgrment of the High Court were filed by the parties herein. ~Leave having
been granted by this Court, the appeals were marked as Civil Appea

Nos. 1774 and 1775 of 2001.

W may, however, notice that in Special Leave Petition (Civil)

No. 8195 of 2000 giving rise to Cvil Appeal No.1774 of 2001, a limted

notice was issued by this Court confining it to the question as to whether

"the wife is entitled to mai ntenance after the court held that the marri age was
nullity’.

In the meanwhil e, the Respondents herein initiated an execution

proceedi ng. The Appellant by a letter dated 15.3.2000 call ed upon the
Respondent herein to cone personally to Ratlamto get all the ornaments and
other articles nentioned in the list "A of the order of the Famly Court dated
16.12.1995. In the said letter, it was stated

“I'f you will not come within 15 days after receipt

of this letter otherwi se you should be responsible for not
recei ving the ornanents and articles mentioned in the
order/judgment. You will not be entitled to claimthe
amount with interest nentioned as a price of the
ornaments and articles described in the list."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

Together with the said letter a Demand Draft of Rs.2,000/- drawn in

the nanme of Snt. Raneshwari G Lakohitia was annexed. In response to the
said letter, the Respondent herein only returned the demand draft contendi ng
that the sanme should be drawn up in the name of Snt. Ranmeshwari R Daga.

The Appellant thereafter filed an application before the Executing

Court expressing his intention to return the ornaments on 31. 3. 2003

wher eupon the matter was directed to be placed on 1.4.2003, on which date
an objection was raised by the Respondent as regard, weight as also quality
of the ornaments produced in court. The matter was directed to be placed
on 29.4.2003, on which date the Respondent having not been acconpani ed

by her advocate or mmle conpanion and allegedly having regard to the safety
of the ornanents stated that she would like to come to court on the next date
for the said purpose. Utimately the ornanents were delivered to the
Respondent on 2.7.2003.  The quality and quantity of the ornanments, thus,
wer e not di sputed.

Despite the same, the learned Fam |y Court, keeping in viewthe
j udgrment and order dated 20.1.2000 passed by the Hi gh Court, directed
paynment  of interest on the aforenentioned sum of Rs. 3, 25,655/- by the
Appel |l ant-fromthe date of ‘the original decree i.e. 9.10.1995.

The Appel | ant herei n-bei ng aggri eved by and dissatisfied with the

said order filed a revision application before the H gh Court which by
reason of the inpugned  judgnent dated 12.3.2004 was di sm ssed by a

| earned Single Judge / hol ding

"I n my considered opinion, the | earned A D.J. had

not commtted any error. It is noteworthy that Bonbay

H gh Court had not fixed any date by which ornanents

and other articles had to be returned. As per decree

i nterest was payabl e since the date on which the Famly
Court had decreed the case i.e. from?9.10.1995. Thus,
the liability to pay interest had already comenced since
9.10.1995. Sinply because the applicant had given a

noti ce of 15 days on 15.3.2000 to the non-applicant to
conme and take her ornanents and other articles, the
liability to pay interest under the decree of the Bonbay
Court could not be put into abeyance. Executing Court
had to execute the decree as the sanme was, it could

nei ther add anything to it or substract anything fromit\005"

The Appellant is, thus, before us.

Before adverting to the rival contentions raised at the Bar, we nmay

notice that the aforenentioned two civil appeals filed by the parties herein
came up for hearing and by a judgnent and order dated 13.12.2004, both the
appeal s were di sm ssed. The said judgnment has since been reported in 2004
(10) SCALE 391.

TH S COURT’ S JUDGVENT :

This Court in its aforementioned judgnent and order dated
13.12. 2004 upon interpreting Section 25 of the H ndu Marriage Act, 1955
uphel d the judgnent and decree passed by the | earned Fam |y Court
hol di ng

"It is well known and recogni zed | egal position
that customary Hindu Law |i ke Mohamredan Law
perm tted bi gamous marri ages which were prevent in al
Hi ndu famlies and nore so in royal Hndu famlies. It is
only after the Hindu Law was codi fi ed by enactnents
i ncluding the present Act that bar agai nst bi ganous
marri ages was created by Section 5(i) of the Act.
Keepi ng into consideration the present state of the
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statutory H ndu Law, a bi ganbus nmarri age may be

declared illegal being in contravention of the provisions
of the Act but it cannot be said to be immoral so as to
deny even the right of alinony or naintenance to a

spouse financially weak and econom cally dependant. It
is with the purpose of not rendering a financially
dependant spouse destitute that Section 25 enables the
court to ward mai ntenance at the tine of passing any type
of decree resulting in breach in marriage relationship."

However, as regard the matter relating to grant of interest it was
observed

"W are told that the order of the High Court in so
far as it directs the husband to return ornanments of the
wife or its equivalent value in the sumof Rs.3, 25, 655/-
with 9% per annum is-a subject-matter of a separate

appeal . We, therefore, express no opinion with regard to
t he same."
SUBM SSI ONS

M. Sushil /Kumar Jain, the | earned counsel appearing on behalf of the
Appel | ant woul d contend that having regard to the judgnment and order
passed by the Hi gh Court dated 20.1.2000, the Executing Court, and
subsequently the High Court, conmitted a serious error of lawin directing
paynment of interest. The |earned counsel submtted that in view of the fact
that no tinme was fixed for return of the ornanments, and the Appell ant having
of fered the sanme to the Respondent within a reasonable time, no interest on
the said sum of Rs. 3,25, 655/- was payable.

M. S.C. Birla, the | earned counsel appearing on behalf of the
Respondent, on the other hand, would contend that the reliance placed by the
Appel  ant herein on the letter dated 15.3.2000 is m sconceived as no such
letter was issued. According to the |earned counsel only a denand draft
dated 21.2.2000 was sent to the Respondent, which 'was returned by her in
terns of a letter dated 13.4.2000 stating that the sane should have been
drawn up in the nane of Smt. Raneshwari R Daga.

M. Birla would submit that in viewthe judgnent and order of the
Hi gh Court dated 20.1.2000 as al so the judgnment of this Court dated
13.12. 2004, the dispute between the parties had attained finality and, thus,
the sanme coul d not have been reopened in the executing proceeding and in
that view of the matter, the H gh Curt has rightly dismssed the revision
application filed by the Appellant herein

CONSTRUCTI N OF THE JUDGVENT :

A judgnent, as is well known, is not to be read as a statute. A
judgrment, it is trite, nust be construed upon readi ng the sane as a whole.
For the said purpose the attendant circunstances may al so be taken into
consi deration. [Islam c Acadeny of Education and Another vs. State of
Kar nat aka and Cthers \026 (2003) 6 SCC 697, Ms Zee Telefilms Ltd. & Anr.
Vs. Union of India & Ors. V026 JT 2005 (2) SC 8 and P.S. Sathappan vs.
Andhra Bank Ltd. \026 (2004) 11 SCC 672]

The Family Court in its judgnment and order dated 9.10.1995 did not
grant any interest on the said sumof Rs.3,25,655/-. An alternative, decree
was only passed to the effect that the Respondent would be entitled to a sum
of Rs.3,25,655/- in the event, the ornaments are not returned to the
Respondent by the Appellant herein

A decree in the nature of nmandatory injunction directing a party to the
suit to deliver certain novable property in favour of the Appellant cannot be
equated with a decree for payment of a specified sum
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The Hi gh Court noreover did not allow the cross objection filed by
the Respondent herein in its entirety. It was allowed only in part.

The question of the Appellant’s paying the price of the ornaments’
val ue at Rs. 3,25,655/- together with interest @9%p.a. fromthe date of the
decree of the Famly Court dated 9.10.1995 could have been the subject-
matter of the Execution Petition only if the Appellant did not return the sane
to the Respondent within a reasonable tine. The H gh Court did not
interfere with the judgment of the Family Court to the effect that the
Respondent was entitled to get back all the ornaments except the fact that in
case the said ornaments or articles are not returned by him he will have to
pay interest on the price thereof. Thus, the question of paynment of interest
woul d have arisen only in the event of the Appellant’s failure to return the
ornanents to the Respondent.

We have noticed herei nbefore that whereas the Famly Court directed
the Appellant herein to return the ornanents w thin one nonth fromthe date
of the decree, and only on his failure to do so he was nade |liable to pay the
val ue thereof. The Hi gh Court while upholding that part of the decree, did
not fix any time therefor. I n absence of any direction having been issued by
the Hi gh Court upon the Appellant to return the ornanents within the tine
specified therefor, the ornaments could be returned by himto the
Respondent within a reasonable tine. The order of the H gh Court,
therefore, was a conditional one. The Appellant herein offered delivery of
the ornanents to the Respondent by his letter dated 15.3.2000. The receipt
of the said letter has been disputed before us but froma scrutiny of the
records it does not appear that the said contention was rai sed before the
courts below. No such contention had been raised before the High Court. In
fact the H gh Court wongly proceeded to hold that the Appellant could not
have avoided his liability nerely by giving the said notice of 15 days on
15. 3.2000. |Issuance of the said notice by the Appellant as also the contents
thereof, therefore, had not been denied or disputed by the respondent.

The Hi gh Court noreover ~msconstrued and m sinterpreted its earlier
judgrment dated 20.1.2000. It failed to notice that the direction upon the
Appel lant to pay interest was subject to the condition that if he did not return
the ornanents, the direction to pay interest on the aforenenti oned anount
of Rs.3,25,655/- would operate, and it was thus not an unconditiona
decree. If the Appellant had fulfilled the conditions specified in the
judgrment, the question of his incurring the liability to pay the price of the
ornanents specified by the High Court did not arise.

Thus, the direction upon the Appellant to return the ornanents i s not
concomtant with the order to pay the price thereof. The second direction
was, thus, a conditional one which cones into operation only upon non-
fulfillment of the first direction. Thus, by reason of the first direction no
decree to pay interest on a specified sumwas passed. . In that view of the
matter, if no occasion had arisen for paying the aforenenti oned sum of

Rs. 3, 25,655/ -, the question of paying any interest thereupon would not arise.
Neither the Fanmily Court nor the High Court had directed paynent of any

i nterest on the ground of deliberate and wongful w thhol ding of the
ornaments by the Appellant. Even on the said count, no interest could have
been directed to be paid but what could be directed was paynment of
conpensati on.

As this Court in its earlier judgnment had no occasion to consider the
ef fect of the judgment dated 9.10.1995 passed by the Famly Court,
Bonbay and the judgment dated 20.1.2000 passed by the H gh Court of
Bonbay, the sanme did not attain finality.

CONCLUSI ON :

We are, therefore, of the opinion that the judgnent of the Hi gh Court
i s not sustainable which is set aside accordingly. The appeal is allowed.
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However, in the peculiar facts and circunstances of the case, we direct the
Appel l ant to bear the costs of the Respondent in this appeal which is
quantified at Rs.10,000/-. The said sumshall be paid to the Respondent by
the Appellant within four weeks from date.




