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ALTAMAS KABI R, J.

Leave granted.

This appeal “is directed agai nst the judgrment and fina
order dated 1st July, 2005 passed by the H gh Court of
Kar nat aka at Bangalore in Wit Appeal No.2446/2005
choosing not to interfere with the findings recorded in the
award of the Tribunal as also the order of the |earned Single
Judge that on account of the forced idleness of the
respondent - wor kman, he woul d be entitled to full back wages
on reinstatenment.

For a proper appreciation of the order passed by the
Tribunal and the High Court, it is necessary to set out a few
facts in brief.

The respondent - wor kman was worki ng as a Conductor of
Kudl i gi Depot of the appellant-corporation. On 5th Cctober
1980, while the said respondent was on duty in vehicle
No. MYF- 2613 pl yi ng between Hadagal i to Medal agatta, the
said bus came to be checked by the Central Line Checking
Squad, Bangalore at Medalgatta Stage No.3. The allegation
agai nst the respondent is that he had failed to issue tickets of
0. 90 pai se denom nation to four passengers despite collection
of requisite fare at the boarding point. On the basis of the
report submtted by the Checking Squad, disciplinary
proceedi ngs were initiated against the respondent and he was
served with Articles of Charges. The respondent filed his
witten statenent of defence denying the charges levelled
against him However, the disciplinary authority was not
satisfied with the defence taken by the respondent and
appoi nted the Assistant Traffic Manager as Enquiring
Authority to conduct an enquiry against the respondent.

Enquiry was duly conducted on 21st January, 1981 and
on the materials available, the Enquiring Authority held the
respondent to be guilty of msconduct. Accepting the reports
submitted by the Enquiring Authority, the Disciplinary
Authority by its order dated 27th August, 1981 disnmi ssed the
respondent fromservice with i mediate effect under powers
vested in it by Regulation 19 (3) under Part-111 of the KSRTC
Servants (C & D) Regul ations, 1971. The respondent
approached the Assistant Labour Conmm ssioner for
conciliation. As the same failed, the matter was referred to the
Labour Court by the Governnent of Karnataka vide Reference
dated 22nd Novemnber, 1982. The Terns of Ref erence were as
foll ows: -
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"(i) Is the Managenment justified in

di sm ssing M Nagangouda, Ex-
Conductor, Kudligi Depot, Bellari
Division fromservice with effect from
27.08. 19817

(ii) If not to what other relief the said
workman is entitled?"

The said reference, being Reference No.46/1992, cane
up before the Labour Court which inits turn framed the
foll owi ng i ssues for consideration:-

(a) Wet her the donestic enquiry is fair and
proper ?
(b) VWet her the order of term nation passed by

the respondent is legal and valid ?

(c) What order ?"

On 20th October, 1994, the Labour Court heard issue

No.1l as a prelimnary issue and held that the donestic
enquiry was not fair and proper

On 3rd January, 1995, while the proceedings were

pendi ng before the Labour Court, the respondent filed an
interimapplication which was al lowed by the Labour Court

and the appellant-corporation was directed to pay 50 % of the
salary |l ast drawn by the respondent. 1In view of the aforesaid
order, the appellant was pernmitted to obtain wrk fromthe
respondent on the strength of a joint nenorandum filed by
the parties. Subsequently, on 23rd Febraury, 1998, the
Labour Court allowed the respondent’s claimpetition by
ordering his reinstatenent into service and al so hol di ng t hat
he was entitled to receive 50 % of the back wages. Aggri eved
by the aforesaid order, the respondent filed a Wit Petition
No. 26409/ 1998 before the Hi gh Court of Karnataka which
remitted the matter back to the Labour Court with a direction
to pass appropriate orders with regard to back wages,
continuity of service and other consequential benefits, after
af fording an opportunity to both the parties. After remand,
the Tribunal vide its Order dated 10th August, 2001, all owed
the Reference and held that the respondent was entitled to
receive full back wages fromthe date of the order of disnissa
till the date of the award with continuity of service and al
consequential benefits.

The appel | ant-corporation challenged the award passed

by the Tribunal by way of a Wit Petition No.46673/2003
contendi ng that the award of the Labour Court was erroneous
on the face of the record and the conclusions arrived at were
unt enabl e. One of the grounds taken by the appell ant was
that the Labour Court having found that the respondent is
engaged in agricultural operations, should not have held that
the same was not an alternative enpl oynent.

The Wit Petition filed by the appellant canme to be listed
for final hearing before the | earned Single Judge on 2nd
February, 2005, and by his Order of even date the Single
Judge dismissed the Wit Petition holding that the

managenent had not been able to establish that the

respondent was engaged in any gainful enploynment during

the period of dismssal. The |earned Judge also cane to a
finding that when the mi sconduct was not proved, there

could be no justification in denying grant of back wages and
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that the conclusion arrived at by the Industrial Tribunal was
nei ther perverse nor arbitrary.

Bei ng aggri eved by the above, the appellant preferred an
appeal. The Wit Appeal was taken up for hearing by the

Di vi sion Bench of the Hi gh Court on 1st July, 2005 and was

di sm ssed, thus confirm ng the orders passed by the |earned
Singl e Judge and the Industrial Tribunal

As indicated hereinbefore, this appeal is directed against
the judgnent and order of the Division Bench

At the very outset it was subnmitted on behalf of the

appel l ant that the Corporation had no grievance agai nst the
award as was made by the Labour Court on 23rd February,

1998 and that the Corporation was ready and willing to
reinstate the respondent and to pay 50 % of the salary | ast
drawmn by him The Corporation was, however, aggrieved by

the subsequent award passed by the Labour Court after

remand wher eby the Labour Court-altered its earlier directions
after coming to a finding that the respondent was entitled to
full back wages and not 50 % as had been directed earlier

It was sought to be urged that after comng to a finding

on the basis of the evidence of the respondent hinself that the
during the period of termination of his services, he was
engaged in agriculture and that he was receiving certain
amounts therefrom it was not open to the Labour Court to
observe that "gai nful enploynent"” would not include such
income fromagriculture. 1t was urged that inconme from any
source, whether from enploynent in an-establishment or from
sel f-enpl oynent, would have to be treated as inconme for the
pur poses of decidi ng whether the respondent would be
entitled to receive full back wages. It was urged that both the
Tri bunal and the High Court erred in taking a viewto the
contrary and the orders passed on the basis thereof were
liable to be set aside.

On behal f of the respondent the stand taken before the

Labour Court and the High Court was reiterated and it was
contended that engaging in agricultural work woul d not

amount to being gainfully enployed and hence the orders
passed by the Tribunal as affirmed by the Hi gh Court for
paynment of full back wages to the respondent, did not call for
any interference.

We have carefully considered the subm ssions nade on

behal f of the respective parties in the backdrop of the facts of
the case. Since the finding on the issue as to whether the
donestic enquiry had been fairly and properly held had been
decided in favour of the respondent and had not been

chall enged by the appellant, the only issue which was
remtted by the Hgh Court to the Tribunal was whether the
respondent would be entitled to full back wages fromthe date
of his dismssal till the date of the award, with continuity of
servi ce and consequential benefits.

On the said question, we are unable to accept the

reasoni ng of the Labour Court that the incone received by the
respondent from agricultural pursuits could not be equated
with income from gainful enmploynent in any establishnment.

In our view, "gainful enploynent” would also include self-
enpl oyment wherefromincone is generated. Incone either
fromenploynent in an establishnment or from self-

enpl oyment nerely differentiates the sources from which
income is generated, the end use being the same. Since the
respondent was earning some anount fromhis agricultura
pursuits to maintain hinself, the Labour Court was not
justified in holding that nerely because the respondent was
receiving agricultural inconme, he could not be treated to be
engaged in "gai nful enploynent”.

The Single Judge of the High Court wthout |ooking into
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this aspect of the matter nerely observed that the

managenent had not established that the worknman was

engaged i n any gai nful enploynent during the period of

di smissal and on such finding, the | earned Single Judge chose
not tointerfere with the award as passed by the Tribuna

after remand.

The Division Bench which heard the Wit Appeal did not

al so consider the aforesaid aspect of the matter and
mechani cal |y di sposed of the appeal with the observation that
after going through the order of the |earned Single Judge and
the award of the Tribunal, it found no ground to interfere with
the findings recorded therein

In view of what we have stated herei nabove regarding the

i ncome received by the respondent for the period of his

di sm ssal fromservice “till the date of the award, we are of the
view that the award passed by the Tribunal after remand and
affirmed by the Hi gh Court, both by the | earned Single Judge
and the Division Bench is liable to be nodified and the earlier
award of the Labour Court dated 23rd February, 1998 is liable

to be restored.

We, accordingly, allow the appeal and restore the award

passed by the Labour Court dated 23rd February, 1998 and

direct the respondent  to give effect to the same expeditiously,
if the sane has not al ready been inpl emented.

In the event full' back wages fromthe date of dismssa

till the date of the award has al ready been paid to the
respondent, the appellant-Corporation wll be entitled to
recover the sanme fromthe respondent.

There will be no order as to costs.




