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PETI TI ONER
VEERUT DEVELOPMENT AUTHORI TY ETC.

Vs.
RESPONDENT:
SATBI R SI NGH AND ORS. ETC
DATE OF JUDGVENT: 19/ 09/ 1996
BENCH

K. RAMASVWAMY, FAI ZAN UDDIN, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
W TH
C. A Nos. 2217/88, 2758/88, 1829/ 88, 2219/ 88,, 2221/88
2218/ 88, 2220/88, 2222/88, 1830/88, C.A Nos. 12810-12825/96@
SLP(C) Nos. 5832/ 88, 5833/88, 5834/88, 5835/88, 5836/ 88,
5837/ 88, 5838/ 88, 5839/ 88, 5840/ 88, 6094/ 88, 6095/ 88,
13207/88, 13577/88, 13296/88, 13463/88, 7331/88, WP. [(
Nos. 153/ 96, C. As.12826-28/96@ SLP(C)Nos. 3822/76, 3823/76,
3824/ 76
ORDER

Substitution all owed.

Leave granted in all the special |eave petitions.

Notification wunder Section 4 [1] of t he Land
Acqui sition Act, 1894 [for short, the "Act"] was published
on June 11, 1985. The Governnent al so exercised the power
under Section 17 [4] of the Act and dispensed with the
enquiry under Section 5-A and had the declaration under
Section 6 published on June 13, 1985. The publication of
substance of the notification in the |ocal newspapers cane
to be nmade on July 25, 1985. In August 1985, the
respondents filed a batch of wit petitions in the H gh
Court inpugning the wvalidity of the notification under
Section 4 [1] and of the declaration under Section 6 on siXx
grounds. Five of the grounds raised by the respondents were
negatived by the High Court as not sustainable but
decl arati on under Section 6 was quashed on the ground that
after the Amendment Act 68 of 1984 had conme in -to force
w.e.f, September 24, 1984, the sinultaneous publication of
the decl aration under Section 6 along with publication of
notification under Section 4 [1] was invalid in |aw - They
relied upon the judgnent of this Court in State of U. P. -and
O's. v. Radhey Shyam Nigamand O's. etc. [(1989) 1 SCR 92]
The respondents filed cross appeals against the findings
that were negatived by the High Court in respect of all the
other five points. Thus these appeals by special |eave.

Pendi ng appeals, the Governor exercising the power
under Article 213 of the Constitution issued the O dinance
No.32 of 1990 and the State Legislature enacted the Land
Acqui sition [U P. Arendnent and Validation Act, 1991 [UP Act
5 of 1991] which cane in to force from Decenber 28,1990,
i ntroducing provision to Section 17 [4] of the Act and al so
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by Section 3 thereof validated all the notifications and
decl arations issued wunder the Act prior to the date of the
judgnent of this Court in Radhey Shyam Ni gam case [supra].
The Ordi nance cane to be challenged by way of wit petition
No. 153/ 96. Thus all the matters tagged are disposed of
t oget her. Wth a view to satisfactorily resolve the
controversy, it is, at the first instance, necessary to
di spose of the wit petition

It is seen that this Court in Radhey Shyam Ni gam s case
had considered the provisions of U P. Uban Planning and
Devel opment Act and the Act. In exercise of power under
Section 17 [4] of the Act, the appropriate State CGovernnent
was enpowered to issue ‘and get published the notification
under Section 4 [1] and the declaration under Section 6 of
the Act sinultaneously. That was upheld by this Court in
Sm. Somawanti and O's. v. State of Punjab and Ors. [(1963)
2 SCR 775]. After the Anendnent Act 68 of 1984 was brought
on statute, sub-section (4) of Section 17 envisages that the
aut hority enpowered to have the declaration under Section 6
published after the publication of the notification under
Section 4 [17. In other words, the simultaneous exercise
of power to get the notification wunder Section 6 was not
valid in law. This Court had held thus;

"It is true that the expression

"after the date of the publication

of the notification" introduced in

Section 17 [4] can be expl ai ned..

changes in Sections 4 and 6 of the

Act".

It is to be seen that the State Legislature thereafter,
has enacted proviso to sub-section [4] as under

"Provided that where in the case of

any | and, notification under
Section 4, sub-section [1]" has
been published in the officia

Gazette on or after Septenber 24,
1984 but before January 11, 1989,
and the appropriate Governnent has
under this sub-section directed
that the provisions of Section 5-A

shall not apply, a decl aration
under Section 6 in respect of the
| and nay be nade ei t her

simul taneously with or at any tine

after, the publication in t he

Oficial Gazette of t he

notification under Section 4, sub-

section [1]".

This proviso was inserted by Section 2 of the State
Amendnent Act 5 of 1991, sub-section [3] validated the
acqui sitions pending as on the date of the judgnent of this
Court which reads as under:

" 3. Val i dati on of certain
acqui sitions. - Notwi t hstandi ng
any judgnent, decree or order of
any Court, Tri bunal or ot her
authority , no acquisition of |and

made, or purporting Act before the
commencement of this Act and no
action t aken or t hi ng done
[including any order or declaration
nade, agreenment entered in to or
notification publ i shed] in
connection with such acquisition

which is in conformty wth the
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provi sions of the Principal Act as

anmended by this Act as anmended by

this Act shall be deemed to be

invalid or ever to have been

invalid nerely on the ground that

decl arati on under Section 6 of the

Principal Act was published in the

Oficial Gazette on the same date

on which notification under Section

4, sub-section [1] of the

Principal Act, was published in the

Oficial Gazette or on any other

dat e prior to the dat e of

publication of such notification as

defined in Section 4, sub-section

[1] of the Principal Act".

The controversy is no longer res integra. This Court
in CGhazi abad Devel opnent Authority v. Jai Kalyan Samt
Sheopuri ~Ghazi abad and Anr. [(1996) 2 SCC 365] has
consi der ed the effect of the proviso introduced by the
State Legislature by way ~of amendnent to Section 17 [4].
The validity has been upheld by the Two-judge Bench of this
Court.

Shri Pr adeep M sr a, | ear ned counsel for the
respondents, contended  that if the lawis declared by this
Court that sinultaneous publication under Section 4 [1] and
decl arati on under | Section 6 of the “Act is invalid, the
Legi sl ature has no '‘power to over-rule and nullify the

judgrment of this Court by way of amendnent. It has only to
renove the defect, as pointed out by this Court, by suitably
anendi ng the statute. In this case, a reading of the

proviso would indicate that the State Legislature, wthout
renoving the defect, as pointed” out by this  Court,
reiterated the defect and sought to validate all the invalid
notification or declarations as  declared by this Court in
Radhey Shyam N ganis case [supra] as valid. Therefore, the
U P. Arendnent Act 5 of 1991 is.invalid in |aw

It is well-settled by catena pf decisions of this Court
that when this Court in exercise of power of judicia
review, has declared a particulate statute to be invalid,
the Legislature has no power to over-rule the judgnent;
however, it has the power to suitably amend the | aw by use
of appropriate phraseol ogy renoving the defects poins out by
the court and by anmending the |aw i nconsistent with the law
declared by the court so that the defects were pointed out
were never on statute for effective enforcement of the | aw
This Court has considered in extenso the case law in a
recent judgment in Indian Alum nium Co. and Ors. v. State O
Kerala and Ors. [(JT 1996 (2) SC 85] had held that such an
exercise of power to anmend a statute is not an Incursion on
the judicial power the court but is a statutory exercise of
the constituent power to suitably anend the law ‘and to
val i date the actions which have been declared to be invalid.
It laid down the follow ng principles:

"[ 1] The adjudication of the rights

of the parties is the essentia

judicial function. Legislature has

to lay down the nornms of conduct or

rules which will govern the parties

and the transactions and require

the court to give effect to them

[2] The Constitution delineated

del i cate bal ance in the exercise of

the sover ei gn power by the

Legi sl ature, Executi ve and
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Judi ci ary:

[3] In a denpbcracy governed by rule
of law, the Legislature exercises
the power wunder Articles 245 and
246 and other conpanion Articles
read wth the entries in the
respective Lists in the Seventh
Schedule to make the law which
i ncl udes power to amend the | aw.

[4] Courts in their concern and
endeavour to preserve judicia
power equality must be guarded to
mai nt ai n t he delicate bal ance
devi sed by the constitution between
the three sovereign functionaries.
In order that rule of 1aw perneates
to fulfil an egalitarian socia
order, the respective sovereign
functionaries need free-play in
their joints so that the march of
social progress and order  remain
uni npeded. The ~snooth bal ance
built with delicacy nust always be
mai nt ai ned:

[5] In its anxiety to safeguard

judicial power, /it is wunnecessary
to be over jealous and conjure up
i ncusi on in to the judicia

preserve invalidating the valid | aw
conpetently nade:

[6] The Court, therefore, need to
carefully scan the law to find out
: (a) whether the vice pointed out
by t he Court and invalidity
suffered by previous law is cured
conplying wth the l'egal and
constitutional requirenments: (b)
whet her t he Legi sl ature has
conpetence to validate the law. (c)

whet her such val i dation i-s
consi st ent with t he rights
guaranteed in Part 111 of the

constitution:

[7] The Court does not have the
power to validate an invalid | aw or
to legalise or to renpve the norm
of invalidation or provi de a

renmedy. These are not judicia
functions but t he excl usi ve
provi nce of t he Legi sl ature.
Ther ef or e, t hey are not t he

encroachment on judicial power.

[8] In exercising |egislative power
the Legi sl ature by nmere
decl aration, w thout anything nore,
cannot directly overrule, revise or
override a judicial decision. It
can render j udi ci al deci si on
ineffective by enacting valid |aw
on the topic within its legislative
field fundanentally altering or
changi ng its charact er
retrospectively. The changed or
altered conditions are such that
the previous decision would not
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have been rendered by the Court, if
those conditions had existed at the

time of declaring the law as
i nvalid. It is also enpowered to
gi ve ef f ect to retrospective

legislation with a deem ng date or
with effect froma particular date

The Legislature can change the
character of the tax or duty form
inmpermissible to pernmissible tax
but the tax or |levy should answer
such character and the Legislature
is conpetent to recover the invalid
tax validating such. a tax or
renoving the i nvalid . base for
recovery fromthe subject or render
t he recovery from the State
i neffectual- It is competent for
the legislature to enact "the |aw
with retrospective ef f ect and
authoriseits agencies to levy and
collect the tax on that basis, nake
the inposition of levy collected
and recovery of the tax made valid,
notw t hst andi ng the declaration by
the Court or the direction given
for recovery thereof.

[9] The consistent thread that runs

through all the decisions of this
Court is that  the l-egi'sl ature
cannot directly overrul e the

deci sion or make a direction as not

bi nding on it but has power to make

t he deci si on i neffective by

renoving the base on which the

deci sion was rendered, consistent

with the law of the Constitution

and the | egi sl ature nust have

conpetence to do the same".

The sane view as reiterated in State O O'issa v. Gopa
Chandrarath [(1995) 6 SCC 243], Bhubaneswar Singh and Anr.
v. Union of India and Os. [(1994) 6 SCC 77] and Conorin
Match I ndustries P. Ltd, v. State of Tanm| Nadu [(1996) 4

SCC 281]. It is equally settled |aw that validating Act
cannot sinply seek to take away the effect of the judgnent
of the Court. In such an even, it will be legislative

repeal of judicial decision as had been held by this Court
in Madan Mhan Pathak v. Union of India [(1978) 2 SCC 50],
State of U P. and Anr. v. Keshwav Prasad Singh [(1995) 5 SCC
587] and State of Haryana v. The Karnal Co-operative
Farmers’ Society Ltd. [JT 1993 (2) SC 235].

The question in this case is; whether the Legislature
has merely reiterated the defect pointed out by this Court
and thereby caused legislative repeal of the judicial
decision or it has cured the defect pointed out by this
Court so as to be in conformty with the |aw? In this
behal f, it must be remenbered on the facts in this case that
acquisition is a concurrent subject vide Entry 42 in the
List Ill of the Seventh Schedule to the <constitution on
which both the Parliament as well as the State Legislature
have conpetence to enact the |law suitable to the situation
prevailing in the appropriate State. Article 254 of the
Constitution deals with such an area. Clause [2] of Article
254 envi sages that "Were a | aw made by the Legislature of a
State with respect to one of the matters enunerated in the
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Concurrent List <contains any provision repugnant to the
provisions of an earlier law nade by parlianent, or an
existing law with respect to that matter, then, the | aw so
made by the Legislature of such State shall, if it has been
reserved for the consideration of the President and has
received his assent, prevail in that State". The scope
thereof was elaborately considered by this Court in Gouri
Shankar Gauri and Ors. v. State of U P. and Os. [(1994) 1

SCC 92 at 117-118] and it was held thus:
"...[1] Were the provisions of a
Central Act and a State Act in the
Concur r ent Li st are fully
i nconsi stent and are absolutely
irreconcilable, the Central Act
will prevail and the State Act will
becone void in view . if t he
repugnancy: [2] where, however, a
| aw passed by the States cones in
tocollision with a |awpassed by
Par|'iament on an Entry in the
Concurrent List, the State Act
shall prevail to the extent of the
Central Act woul d becone voi d
provided the State  Act has been
passed in accordance wth clause
(2) Article 254 (3) wher e,
however, a law nmade by the State
Legi sl ature on a subject covered by
the Concurrent List is inconsistent
with or repugnant to a previous |aw
made by parlianent, then such a | aw
can be protected by obtaining the
assent of the President under
Article 254 [ 2] of the
Consti tution. The resul t of
obt ai ni ng the assent of the
President would be that so(far as
the State Act is concerned, it wll
prevail in the State and overrule
the provisions of the Central Act
in their applicability to State
only. Such a state of affairs wll
exist only until Parlianment nmay at
any timte make a |aw adding to, or
amendi ng, varying or repealing the
law made by the State Legislature
under the proviso to Article 254.
In that case it was held that part
of the provi si ons wer e not
repugnant in their application to
the public nen in Tam| Nadu but
are void to the extent of public
servants. T. Baraj v. Henry Ah Hoe
[(1983) 1 SCC 177] is a case where
Section 16 [ 1] (a) of the
prevention of Food Adulteration
Act, 1954 in the Concurrent List
prescribes a puni shment of six
years and fine. The West Benga
State Legislature amended it by
West Bengal Anendnent Act, 1973 and
prescri bed a puni shnent of
i mprisonnent for life for t he
sel fsane of fence wunder Section 16
[1] of the Act. Prevention of Food
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Adulteration Act was anended by
Parlianment in 1976. The proviso to
Article 254 [2] the State law is
voi d. Since the Central Anendnent
Act, 1976 occupies the same filed
i mposing | esser puni shment, the

previ ous State | aw i mposi ng
puni shnment  of i mpri sonnment for
life, though received the assent of
the President, was held to be
voi d".

It is not in dispute that the State Armendnent Act 5 of
1991 was enacted and reserved for consideration of the
President and received the assent of the President on
26.2.1991 and the Act ~was published in the Gazette on
27.2.1991. it is to be seen that as regards simltaneous
publication of the notification and the declaration in
respect of acquisition of the land for public purpose
exercising the power of em nent domain in certain situation
wher e possessi on was need urgently, dependi ng upon the | oca
needs and  the urgency, Government. requires such power.
Consequently, the State Legislature thought it appropriate
that despite the enactment of the Anendment Act 68 of 1984
amendi ng Section 17(4), the State needed further anendnent.
Resultantly, the U P. Arendnent Act 5 of 1991 cane to be
nmade and it was given retrospective effect fromthe date of
the Anendnent Act 68 of 1984 has come in-to force, i.e.
Sept enber 24, 1984.

It is true that  the proviso was not happily worded.
But a reading of it would clearly give us an indication that
the proviso to sub-section (4) introduced by Section 2 of
the Anendnent Act 5 of 1991 would deal wth both the
situation, nanely, the notification published on ‘or after
Sept enber 24, 1984 but before January 11, 1989 but also the
declaration to be sinultaneously publ i shed subsequent
t her et o. The literal interpretation sought to be put up by
Shri Pradeep Msra would defeat the |legislative object.
Therefore, ironing out the creases we are of the 'view that
the proviso applies not only to the notifications and
decl arations sinultaneously published after the date of
coming in to force of the Anendnment Act 68 of 1984 but also
to the future declarations as well. Thus, it could be seen
t hat the provi so woul d operate prospectively and
retrospectively fromApril 24, 1984 applying to the previous
notifications and declarations but also to-the notification
and declaration to be published subsequently.

It is true that normally the Legislature has to give
effect to he judgment of the court only to cure the defects
pointed out in the previous judgnent so that the operation
of the |aw woul d be consistent with the |aw declared by this
Court. But in view of the peculiarity, nanely, the specia
needs of the State, Article 254(2) itself gives such a power
to the State, Legislature to amend the law to  nake
applicable in relation to that State though Central Law may
be inconsistent with the |aw operating in other States. In
ot her words, when the topic is occupied in the Concurrent
List, uniformty of the operation of the lawis not the rule
but sinultaneous existence of the inconsistency would also
operate in the sane field. But when the State Amendment was
reserved and received the assent of the President to the
extent of inconsistency is saved in relation to that State.
Therefore, the anendnent by proviso to Section 17(4) is not
i nvalid. Any ot her construction would dry out the power of
the State Legislature to enact the |aw on the subject of
acqui sition.
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It is seen that Section 3 of the Anmendnent Act 5 of
1991 seeks to validate the illegal declarations nade

simul taneously with the publication of the Section 4
notification and in some cases even prior to the publication
of Section 4 notification: it also seeks to validate certain
acqui sitions envisaged thereunder. This validation is not
illegal. Shri M sra contended that since the appeals were
pendi ng before this Court, the Legislature would not be
conpetent to anend the law so as to take away the effect of
the decisions of this Court. In support thereof he
contended that |eave was granted by this Court and it was
directed to post these cases along with the min matter,
i.e. Radhey Shyam N gani's case. Since the matters were not
di sposed of, the amendnent. was brought about to defuse the
effect of the judgnent: Therefore, the anendnent is not
valid in law. W find no force in the contention

CGover nent of “Andhra Pradesh v. H WT. [1975 (supp) SCR
384] was a case where pending 6 appeals in this Court the
Legi sl ature has anended the Gram Panchayat Act and suitably
defined '‘house’ which was found to be defective as decl ared
by a judgnent-of A P. H.gh Court under appeal. Anendnent
was made to the Gram Panchayat Act. Wen the Validation Act
was chal | enged, a bench of three judges of this Court had
upheld the wvalidity of the Arendnent Act and held that the
State Legislature/ has not overruled or set aside the
judgrment of the High Court. It has anended the definition
of "house’ by substitution of a new Section 217 for the old
section and it has 'provided that ~the new definition shal
have retrospective effect notw thstandi ng anything contai ned
in any judgnment, decree or order of any .court . or other
aut hority. In other words, it has renoved the basis of the
deci sions rendered by the High Court -so that the decision
woul d not have been given in the altered circunstances. The
same ratio applies to the facts in-this case

It is then contended by ~Shri ~Krishnamani, | earned
Seni or counsel appearing for sone of the appellants in cross
appeal s that in the Arendnent Act ‘two inconsistent dates for
conming in to force of the Act and giving effect to the
provisions of the Act have been introduced. That i's also
i mper m ssi bl e. We find no force in the contention. It is
seen that the Amendment Act 5 of 1991 was given effect from
the date when the anendnent O dinance was published in the
Gazette but the effect of the anendnent was to renove the
defects pointed out and to validate the notifications and
decl arati ons whi ch ot herw se woul d be i nval i d.
Consequently, the retrospective effect was given fromthe
date of the issuance of the Odinance to the Act and
operation retrospectively fromthe date of judgment. Under
those circunstances, we do not find any inconsistency in
operation of the Act or invalidity in giving two dates for
the respective operation provision of the Act.

Then it is contended by Snt. S. Janani, |earned counse
for the appellants in cross appeals that the H gh Court was
not justified in rejecting 5 of the contentions raised by
the appel | ants. The exercise of the power is arbitrary.
She has highlighted her point by placing before us a nmap in
which sone of the portions were omitted from acquisition
while the lands in question came to be acquired. Therefore,
it is arbitrary exercise of the power. W find no force in
the contention. Wen we have enquired from the counse
appearing for the MD. A, it is pointed out that the |ands
left out were agricultural [|ands which could be acquired
under the Land Reforns Act and that, therefore, they had not
been resorted to the acquisition under the Land Acquisition
Act . It is also pointed out that sone of the | ands where
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abadi is situated, such I|ands were not acquired. Shr

Raj eev Dhawan, |earned senior counsel for the MDA further
contended that certain |ands were | eft out where greenery is
in existence and that was not sought to be disturbed so as
to maintain ecology. Ms. Janani has pointed out that the
Kanugo had intimated that the respondents are free to
construct house w thout obtaining permssion. The Hi gh Court
has pointed out that such construction was invalid in |aw
and therefore the notification under Section 17(4) was not
to be sustained on that ground. The view of the H gh Court
is not correct in law. W find no force in the contention

It is seen that where large extent of |and was acquired,
nere exi stence of sone houses even if they were constructed,
may be according to rules or may not be according to rules,
the exercise of the _power under Section 17(4) by the
Governnment dispensing’ with the enquiry does not becone
invalid, when there was urgency to take possession of the
acquired land. It is now settled Ilegal position that
acquisition for planned devel oprent of housing schene is
al so urgent purpose as laid down by this Court in Aflatoon
v. Lt. Governor of Delhi-and Os. [(1975) 4 SCC 285] and
Smt. Pista Devi v. H DA [(1986) 4 SCC 251] and in recent
judgrment of this Court in State of Tami| Nadu v. L.Krishnan
[ (1996) 7 SCC 450]. Inthe light of "the settled |ega

position the acquisition for housing developnent in an
urgent purpose and exercise of the power under Section 17(4)
di spensing with the enquiry under Section 5Ais not invalid.

Ms. Janani has further contended that since no
devel opnents have been undertaken ~and no plans have been
prepared, the acquisition is badin law. W find no force in
the contention. Under the U P. Urban Devel opnent Act is not
nmandatory that the entire schenme shoul d be prepared prior to
the notification wunder section() was published. Simlar
situation was considered by this Court in L.Krishnan’s case
(supra) and it was held that the acquisition on that account
is not bad in law Accordingly we hold that the exercise of
the power under section() and declaration under section()
and declaration under section are not vitiated by any
mani fest error of law warranting to quash the declaration
under section as was done by the High Court.

The appeals of the Meerut Development Authority are
accordingly allowed. The appeal s of the cl ai mant s-
respondents stand dismissed. The wit petition al so stands
di sm ssed. But in the circunstances, w thout costs.

Shri Markandeya, |earned counsel has pointed out that
in sone of the cases despite the status quo order passed by
this Court, some of the respondents/appellants in contenpt
case have carried out the constructions and that, therefore,
he has taken out contenpt proceedings for violation of the
orders of the court. W need not take any further steps in
this case. Suffered to state that any constructions will not
bind the authority nor are they entitled to conpensation for
these illegal construction. The same woul d be taken note by
the Land Acquisition Oficer at the time of passing the
award and would be deal with appropriately. The contenpt
petitions are accordingly dismssed. The Land Acquisition
Oficer should pass the award within six nonths fromthe
date of the receipt of this order




