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PETI TI ONER
T. SUTHENTHI RARAJA, P. RAVI CHANDRAN, ROBERT PAYAS & OTHERS

Vs.
RESPONDENT:
STATE BY D.S.P., CBI, SIT, CHENNAI
DATE OF JUDGVENT: 11/ 05/ 1999
BENCH

D. P. WADHWA, J.

D.P. WADHWA, J.

| have studied the draft judgment prepared by ny
| earned and noble brother K T. Thonmas,J. It is a judgnent
so well witten, but, regrettably, |I find nyself wunable to
agree with himentirely both on certain questions of |aw and
conviction and sentence proposed by him  on sone of the
accused. Moyreover, keeping in view the fact that since
sentence of death passed on 26 accused by the Designated
Court has been submtted to this Court for confirmation
evi dence needs to be considered in sonewhat greater detail
| venture to render separate judgment.

On the night of 21.5.1991 a diabolical crime was
conmitted. It stunned the whole nation. Raj i v Gandhi
former Prime Mnister of India, was assassinated by a human
bonb. Wth him 15 persons including 9 policenen perished
and 43 suffered grievous or sinple.injuries. Assassin Dhanu
an LTTE (Liberation Tigers of Taml Elam activist, who
detonated the belt bonmb concealed under ~her waist and
Hari babu, a photographer (and al so a conspirator) engaged to
take phot ographs of the horrific sight, also died in-the
bl ast . As in any crime, crimnals | eave sone footprints.
In this case it was a canera which was found intact” on the
body of Haribabu at the scene of the crine. Filmin the
canera when devel oped |l ed to unfolding of the dastardly act
conmitted by the accused and others. A charge of conspiracy
for offences wunder the Terrorist and Disruptive Activities
(Prevention) Act, 1987 (TADA), Indian Penal Code (IPQC
Expl osi ve Substances Act, 1908, Arnms Act, 1959, Passport
Act, 1967, Foreigners Act, 1946, and the Indian - Wreless
Tel egraphy Act, 1933 was | aid agai nst 41 persons, 12 of whom
wer e already dead having conmtted suicide and ‘three
absconded. CQut of these, 26 faced the trial before the

Desi gnated Court. Prosecuti on exam ned 288 wi tnesses and
pr oduced nuner ous docunent s and nmat eri al obj ect s.
Statements of all the accused were recorded under Section
313 of the Code of Crimnal Procedure (Code). They deni ed
their invol venent. The Designated Court found themguilty
of the offences charged agai nst them Thereafter all the

accused were heard on the question of sentence. Designated
Court awarded death sentence to all of themon the charge of
conspiracy to nurder. "A judicial nassacre", bempaned M.
Nat araj an, learned senior counsel for the accused, and
rightly so in our opinion. Designated Court also sentenced
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each of +the accused individually for various offences for
whi ch they had been separately charged.

In view of the provisions of Section 20 of TADA,
Designated Court submitted the sentence of death to this
Court for confirmation. The accused also filed appeals
under Section 19 of TADA challenging their conviction and
sent ence.

The accused have di f ferent alias and while
mentioni ng the accused name it nmay not be necessary to refer

to them with all their respective alias and alias of an
accused will be indicated wherever necessary. There is no
di spute about these alias.  For proper conprehension of the
facts it will be appropriate to refer to the appellants as
accused.

Three absconding accused are (1) Prabhakaran, (2)
Pottu Amman @ Shannmuganat han Sivasankaran and (3) Akila @
Aki | akka. Prabhakaran is alleged to be the suprene | eader
of Liberation Tigers of Tam | Elam (LTTE) - a Sri Lankan
Tam | organization, who along wth Pottu Anman, Chief of
Intelligence Wng of LTTE, Akila, Deputy Chief of W rmen Wng
of LTTE, and others designed crimnal conspi racy to
assassinate Rajiv/ Gandhi and commt other offences in
pur suance t hereof.

Deceased accused (DA) who are alleged to be the
menbers of the conspiracy and died either by consum ng
cyanide or in the blast or by hanging are :

S. Packi achandran @Raghuvaran @ Si var asan,
Dhanu @ Anbu @ Kal ai vani

Subha @Ni t hya,

S.  Hari babu,

Nehru @ Nero @ CGokul ,

N.  Shanmugam @ Jayar aj

Trichy Santhan @ Gundu Sant han,
Suresh Master,

. Dixon @Kishore,

10. Amman @ Gangai Kumar,

11. Driver Anna @ Keerthy,

12. Januna @ Janeel a,

CONoTREWNE

The accused, who are put on trial and are appellants before
us, are :

A1l S. Nalini,

A-2 T. Sut hendraraja @ Sant han,

A-3 Sri haran @Mirugan @ Thas @ | ndu Master
A-4 Shankar @ Koneswar an

A-5 D. Vijayanandan @Hari Ayya

A-6 Si varuban @ Suresh @ Suresh Kumar @ Ruban
A-7 S. Kanagasabapat hy @ Radhayya

A-8 A. Chandral ekha @Athirai @ Sonia @ Gow i

A-9 B. Robert Payas @ Kunaral i ngam
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A-10 S. Jayakumar @ Jayakunmaran @ Jayam
A-11 J. Shant hi

A-12 S. Vijayan @ Perunmal Vijayan

A-13 V. Sel val uxmi

A-14 S. Bhaskaran @ Vel ayudam

A-15 S. Shannugavadi vel u @ Thanbi Anna
A- 16 P. Ravi chandran @ Ravi @ Pragasam
A-17 M Suseendran @ Mahesh

A-18 G Perarivelan @Arivu

A-19 S. Irumborai @Duraisi ngam

A- 20 S. Bhagyanat han

A-21 S. Padma

A-22 A. /Sundaram @ Subha Sundar am

A- 23 K. Dhanasekaran @ Raju

A- 24 N. Rajasuriya @ Rangan

A- 25 T. Vigneswaran @ Vi cky

A- 26 J. Ranganath

Prosecution case is that Prabhakaran, Pottu Amman,
Akila and Sivarasan masterm nded and put into operation the
plan to Kkill Rajiv Gandhi which was executed by Sivarasan,
and Dhanu, of the two assassins (other being Subha), wth
the back-up of other accused, who conspired and abetted them
in the comm ssion of the crine which included providing them
saf e haven before and after the crinme.  Charge of conspiracy
is quite compl ex and when anal ysed it states that 26 accused
before wus, and those absconding, deceased and others, are
charged with having entered into crimnal conspiracy between
July, 1987 and May, 1992 at various places in Sri Lanka and

India to do or cause to be done illegal acts, nanely :-
1. toinfiltrate into India clandestinely,
2. to carry and use unauthorized arns, ammunition and

expl osi ves,

3. to set up and operate unauthorized wireless sets to
comuni cate wth LTTE leaders in Sri Lanka fromtine to
tine,

4, to cause and carry out acts of terrorism and
di sruptive activities in Tanm|l Nadu and other places in
I ndi a by use of bonbs, explosives and | ethal weapons so as
to scare and create panic by such acts in the mnds of the
peopl e and thereby to strike terror in the people,

5. in the course of such acts to assassinate Rajiv
Gandhi, former Prine Mnister of India and others, who were
likely to be with him
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6. to cause di sappearance of evidence thereof and to
escape,

7. to screen thensel ves from bei ng apprehended,

8 to harbour the accused and escape fromthe clutches

of | aw, and

9. to do such other acts as may be necessary to carry
out the object of the crimnal conspiracy as per the needs
of situation,

and in pursuance of the said crimnal conspiracy and in
furtherance of the same to carry out the object of the said
crimnal conspiracy :

(1) Sant han ~(A-2), Mirugan (A-3), Shankar (A-4)
Vi jayanandan (A-5), Ruban (A-6), Kanagasabapathy (A-7),
Athirai (A-8), Robert Payas (A-9), Jayakumar (A-10), Shanth
(A-11), Vijayan (A-12), Selvaluxm (A-13), Bhaskaran (A-14),
Rangam (A-24) and Vicky (A-25) along wth the deceased
accused Si varasan, ~Dhanu, Subha, Nero, Gundu (Trichy)
Sant han, Suresh Master, Dixon, Amman, Driver Anna and Jamuna
infiltrated into India” from Sri Lanka clandestinely and
otherwise on different dates during the said period of
crimnal conspiracy;

(rn) Shannugam (DA). anongst them arranged to receive,
acconmmodated and rendered all assistance to the nmenbers of
the conspiracy;

(I'l'l) Robert Payas (A-9), Jayakumar (A-10), Shanthi \ (A-11),
Vijayan (A-12), Selvaluxm (A-13) and Bhaskaran (A-14) after
having cone over to India secured houses at Porur and
Kodungai yur in Madras at the instance of Sivarasan (DA) for
accommodating one or other of the co-conspirators fromtine
to tinme and for chal king out the nodalities of the 'course of
action to be followed for the achievenent of the  object of
the said criminal conspiracy;

(1v) Nero (DA) established contacts wth Prabhakaran
(abscondi ng) t hrough Pottu Amman (abscondi ng) through
illegally operated wireless sets brought into India by
Sivarasan (DA) through illicit channel fromthe house of
Vijayan (A-12);

(V) Kanagasabapathy (A-7) and Athirai (A-8) cane to
India through illicit channel and set up hide outs in Delhi;

(V) Si varasan (DA) brought Santhan (A-2), Shankar (A-4),
Vi jayanandan (A-5) and Ruban (A-6) along with the deceased
accused Dhanu, Subha, Nero and Driver Anna to Kodi akkara
and got them all acconmpdated in several places in Tam|
Nadu to be of assistance in carrying out the object  of
crimnal conspiracy;

(M1) (a) Arivu (A-18) visited Jaffna and other places in
Sri Lanka along with Irunmborai (A-19) clandestinely in June
1990, purchased a Kawasaki Mdtor cycle on 4.5.1991 at W©Madras
to facilitate quick novenent of hinself and one or the other
of the co-conspirators,

(a-1) arranged paynent for printing the conpilation
described as "The Satanic Force" and sent one copy of the
same to Prabhakaran (abscondi ng) through Sivarasan (DA) and
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anot her set through Murugan (A-3),

(b) purchased and provided a battery for operating the
Wi rel ess apparatus and other two battery cells, which were
used as detonator in the belt bonmb used by Dhanu (DA) for
the murder of Rajiv Gandhi and 15 ot hers;

(VI11) Shankar (A-4), Vijayanandan (A-5) and Ruban (A-6)
along wth Driver Anna (DA) rendered all assistance
necessary therefor;

(rx Si varasan decided to nurder Rajiv Gandhi, forner
Prime Mnister of Indiain the public neeting to be held at
Sri perunbudhur on 21.5.91 on learning that Rajiv Gandhi was
to address the neeting on the said day and finalized the
met hod of operation to nurder himby enlisting the services
of Nalini (A1) tobe of help at the scene of crine;

(X) Arivu- (A-18) handed over the film roll for the
pur poses ‘of "t aki ng photographs of events to Haribabu (DA),
who also purchased a sandal ~wood garland from Poonmpuhar
Handi crafts, Munt Road Madras to be wused for garlanding
Rajiv Gandhi at the scene of occurrence by Dhanu (DA) so as
to gain access to the WIP under the guise of garlanding;

(X1) Dhanu equi pped herself with the necessary apparel in
order to hide a belt bonb and detonator attached thereto for
detonating the sanme when she was in close proxinmty to Rajiv
Gandhi ;

(XI'1) Haribabu (DA) net Suba Sundaram (A-22) on 21.5.1991
and thereafter took a Chinon canmera froma friend for taking
phot ographs at the scene of offence and loading the canera
with the filmalready provided by Arivu (A 18);

(XI11) Nalini (A1) along wth the deceased accused
Si varasan, Dhanu and Subha net Haribabu at Parrys Corner
Br oadway Bus Stand and proceeded to the venue of the public
neeting at Sriperunbudur on the evening of 21.5.1991 where
Nalini (A-1) provided cover to Dhanu -and Subha and when
Rajiv Gandhi arrived at the scene of occurrence at about
10.10 P.M Dhanu gai ned access nearer to Rajiv Gandhi — and
while in close proximty to Rajiv Gandhi Dhanu detonated the
i mprovi sed expl osi ve device kept conceal ed in her waist belt
at about 10.20 P.M resulting in the blast-and assassi nated
Rajiv Gandhi and 15 others and also by killing herself
(Dhanu) and al so causing the death of Haribabu accused and
causing injuries to 43 persons;

(XI'V) Nal i ni (A-1) along with the deceased accused
Si varasan and Subha imrediately fled from the “scene of
occurrence, reached the house of Jayakumar (A-10) and
Shanthi (A-11) and took shelter in Jayakumar’s (A-10) house;

(XV) Suba Sundaram (A-22) attenpted to retrieve the
canera used by Hari babu fromthe scene of occurrence, caused
destruction of documents and material objects |Iinking
Hari babu in this case and arranged to issue denial in the
press about any connection of the said Haribabu with the
LTTE;

(XV1) Bhagyanat han (A-20) and Padma (A-21) rendered al
assi stance and harboured the deceased accused Sivarasan and
Subha, Mirugan (A-3) and Arivu (A-18);
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(XVIl) Nalini (A1), Mrugan (A-3) and Padma (A-21)
acconpani ed the deceased accused Sivarasan and Subha to
Tirupathi, where Nalini (A-1) did "Angapradakshi nani;

(XVII1) Nalini (A1) and Murugan (A-3) hide thenselves in
different places in Tam | Nadu and Karnataka State in order
to evade arrest;

(XI'X) Dhanasekaran (A-23), Rangam (A-24) and Vicky (A-25)
harboured the deceased accused Sivarasan, Subha and Nero by
transporting them and concealing theminside a tanker lorry
beari ng No. TN-27- Y- 0808 bel ongi ng to Dhanasekaran (A-23)
from Madras to Bangal ore;

(XX) Nero (DA) operated the wireless set and comruni cat ed
wi th the abscondi ng accused Prabhakaran and Pottu Amman and
conveyed t he devel opnent s on behalf of the accused
Si var asan;

(XXI1) the deceased accused  Nero, = Gundu Santhan, Suresh
Mast er, Dixon, Amman and Driver ‘Anna rendered all assistance
to the deceased accused Si varasan

(XXI'l) Rangam (A-24) rendered all assistance to Sivarasan
and others by transporting them in a Mruthi Gypsy in
Bangal ore and other places in Karnataka purchased by
Dhanasekaran (A-23) using LTTE funds;

(XXI'1'l) Ranganath (A-26) harboured the accused Rangam ( A-24)
and the deceased accused Sivarasan, Subha, Nero, Suresh
Master, Amman, Driver —Anna and Jamuna at ~Knonnakunt e,
Bangal ore and on 19.8.1991 the deceased accused Sivarasan,
Subha, Nero, Suresh Master, Amman, Driver ~Anna and ' Jamuna
committed suicide;

(XXI'V) Shannugavadi vel u @ Thambi© Anna (A-15) rendered
financial assistance to Sivarasan/'and to one or other of
coconspirators to <carry out the object of conspiracy and
abetted the comm ssion of the said offence;

( XXV) Nalini (A1) to Ranganath (A-26) caused the
di sappearance of evidence of nurder of Rajiv Gandhi; and
thereby Nalini (A-1) to Ranganath (A-26) committed offences
puni shabl e under Section 120-B of IPC read with Sections 302
of IPC, 326 of IPC, 324 of IPC, 201 of IPC, 212 of |PC and
216 of I1PC, Sections 3,4 and 5 of Explosive  Substances Act
of 1908; Section 25 of Arns Act of 1959; Section 12 of
Passport Act, 1967; Section 14 of the Foreigners Act, 1946;
Section 6(1A) of the Wreless Telegraphy Act, 1933 and
Sections 3, 4 and 5 of TADA of 1987.

I ncl udi ng the charge of conspiracy, which is ' charge
No. 1, there are 251 other charges franed agai nst the
accused for having committed various offences in pursuance
to the conspiracy under Charge No. 1. Qut of these Nalin
(A-1) has been charged on 121 different counts. Second
charge against her is that in pursuance to the conspiracy
and in the course of the sane transaction and in furtherance
to the common intention of the accused she and the deceased
accused Sivarasan, Dhanu, Subha and Haribabu did "conmt
nmurder of Rajiv Gandhi and others, who were likely to be
with him on 21.5.1991 at about 10.20 P.M at Sri perunbudur
in the public neeting where Nalini (Al) was physically
present at the scene of crime and provided the assassin
Dhanu [ deceased accused (DA)] the necessary cover from being
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detected as a foreigner, which enabled the assassin to nove
freely in the scene of crine and gain access nearer to Rajiv
Gandhi to acconplish the object of conspiracy, where Dhanu
did coomit rmurder and intentionally caused the death of
Rajiv Gandhi by detonating the inprovised expl osive device
whi ch was kept concealed in her waist belt when she was in
close proximty to Rajiv Gandhi and thereby she (Nalini)
conmitted an of fence puni shabl e under Section 302 read wth
Section 34 |PC. "

Charges 3 to 17 are al so under Section 302 read with
Section 34 |1PC for having caused the death of persons, who
were in close proximty to Rajiv Gandhi. Charges 18 to 34
are under Section 326/34 |PC for wvoluntarily causing
grievous hurt to the persons who were in close proxinty to
Rajiv Gandhi at the time of explosion. Charges 35 to 60 are
under Section 324 read with Section 34 IPC for voluntarily
causing hurt to the persons at the same tine. Charges 61 to
119 are under Section 3(2) TADA read with Section 34 |PC
In these charges under Section 3(2) TADA it is nentioned
that Nalini (A1) conmtted terrorist acts by providing
cover to Dhanu (DA) who detonated the inprovised expl osive
device resulting in the bomb blast and in the nurder of
Rajiv Gandhi and others. Charge No. 120 is for offence
under Section 3(3) TADA and this charge i's as under :-

That Nalini (A1) in pursuance of the -'said crimna
conspiracy referred 'to in Charge No. 1, and in the course
of the sane transaction she in furtherance of " the conmon
intention, of Nalini (A-1) she proceeded to Sriperunbudur
al ong with Sivarasan, Subha, Dhanu and Hari babu-on the night
of 21.5.1991 at about 10.20 P.M in the _public neeting
having know edge of the conmission of the terrorist act
viz., explosion of bonb for killing Rajiv Gandhi and others
and causing injuries to those, who were likely to be around
him and also striking terror in the people and rendered
assistance to the terrorists  Dhanu, Sivarasan and Subha
prior to the terrorist act by taking themto the bus, hotel,
the venue of public neeting and the like and intentionally
aided the said terrorist act by being present on 21.5.1991
at Sriperunbudur in the public nmeeting, where the terrorist
act was committed by Dhanu by detonating the inprovised
expl osi ve devi ce kept concealed in her waist belt resulting
in the bomb blast, and with intent to aid and facilitate the
conmi ssion of the said terrorist act Nalini- (A1) provided a
cl oak to Dhanu and Subha from being easily identified as Sri
Lankan Tamils at the scene of crine and also facilitated the
escape of the above said accused concerned in the crinme, and
thus Nalini (A1) abetted the comm ssion of the terrorist
act and acts preparatory to the terrorist act or know ngly
facilitated the conmmission of the terrorist act-and acts
preparatory to the terrorist act and thereby Nalini | (A-1)
conmitted the offence punishable under Section 3(3) of the
TADA of 1987.

Last charge against Nalini (A-1) is wunder Section
4(1) TADA read with Section 34 IPC for having comitted
of fence under Section 4(3) TADA for killing of nine police
officials, who were public servants and were at that tinme
with Rajiv Gandhi on duty.

Sant han (A-2) has been charged for an offence under
Section 3(3) TADA and Section 14 of Foreigners Act (Charges
122 and 123). QO her accused have also been sinilarly
char ged. As to how all the accused have been charged and
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whet her found guilty or not and sentences passed against
them by the Designated Court can be best illustrated by the
tabl e given hereunder :-

CHARCES

COMMON TO ALL 26 ACCUSED

CHARGE OFFENCE U S FI NDI NG SENTENCE
1. 120-B r/w 3302, 326, 324,
201, 212, 216, of IPC
3,4 & 5 of Explosives
Subst ance Act
25 of Arms Act
12 of Pasport Act GQuilty Death
14 of Foreigners Act
6(1-A) Wreless and Tel egraphy
Act
3,4,& 5 TADA
Nalini (A-1)
Charge Ofence US Fi ndi ng Sent ence
No.
2 to 17 302, r/w 34 IPC Quility Death (16
Courts)
18 to 34 326 r/w.34 | PC Qulity 3 years Rl
(13courts)
35 to 40 324 r/w 34 I'PC Qlity 1 Years R
(6
courts)
41 to 60 324 r/w 34 | PC Not Acqui tted
Quilty (20
Courts)
61 to 76 3(2)(i) of TADAr/w 34 CGuilty Deat h
| PC Quilty (16
Courts)
77 to 99 3(2) (ii) TADA r/w 34 Qi Ity (not Life (19
guilty for Courts
79.82.9 4.93
Acquitted for
for four Courts)
100 to 119 3(2)(ii) TADA r/w 34 Not Guilty Acquitted
120 3(3) TADA GQulity Life (Life
| mpri sonm
ent
121 4(3) TADA and 4(1) r/iw Cuilty Life

34 | PC
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Charge Ofence US Fi ndi ng Sent ence
No.

122 3(3) TADA Quilty Life

123 14 of Foreigners Act Quilty 2 Years Rl

Mur ugan (A-3)

Charge Ofence US Fi ndi ng Sentence
No.
124 3(3) TADA Guilty Life
125 14 of Foreigners Act Qui 'ty 2 Years R
126 6(1-A) of Indian Quitly 2 Years Rl
Wrel ess and Tel egraphy
Act .

Charge Ofence US Fi ndi ng Sent ence
No.

127 3(3) TADA Quilty Life

128 14 of Foreigners Act Quilty 2 Years Rl

Vi j ayanandan (A - 5)

Charge Ofence US Fi ndi ng_Sent ence

No.

129 3(3) TADA Quilty Life

130 14 of Foreigners Act Quilty 2 Years Rl

Ruban (A-6)

Charge Ofence US Fi ndi ng Sentence

No.

131 3(3) TADA Quilty Life

132 14 of Foreigners Act Quilty 2 Years Rl

Kanagasabapat hy (A-7)

Charge O fence US Fi ndi ng Sent ence
No.
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133 3(3) TADA

134 14 of Foreigners Act
135 212 | PC

136 14 of Foreigners Act

Athirai (A-8)

Charge Ofence US

Quilty
Quilty

Quilty

Life
2 Years
2 Years R

2 Years R

No.

137 3(3) TADA

138 3(3)| TADA

139 212 | PC

140 14 of Foreigners Act

2 Years R

2 Years R

Robert Payas (A-9)

Charge Ofence US
No.

142 3(3) TADA Quilty
143 3(4) TADA Qilty
144 212 1 PC Quilty
145 3(1) & 25 (1-8) (a) ArmsQuilty
(A-11)

2 years R

2 Years R

No.

143 3(4) TADA

144 212 | PC

145 3(1) & 25 (1-B) (a)
Arms Act

146 3(3) TADA

2 Years R

2 Years R

Vijayan (A-12)

Charge Ofence US
No.
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147

148

149

150

3(3) TADA
3(4) TADA
212 | PC

6(1A) of

| ess and Tel egraphy Act

Sel val uxm (A-13)

Char ge

I ndian Wre-

O fence US

3(4) TADA
212" | PC
6(1 A of

| ess and Tel egraphy Act

3(3) TADA

Bhaskaran (A-14)

Char ge

I ndi an Wre-

O fence US

3(4) TADA
212 | PC

3(3) TADA

Shannugavadi vel u ( A-15)

Charge Ofence US
No.

153

155

156

157

158

159

3(4) TADA

3(3) TADA
3(4) TADA
212 | PC

5 of TADA

5 of Expl osive & Sub-

3(1) & 25
Arns Act

Suseendran (A-17)

(1-B) (a)

Quilty Life
Quilty
Quilty 2 Years

Quilty 2 Years

Life
RI

RI

Life
2 Years R
2 Years R

Life

2 Years R

Life
Life
2 Years R
Life
2 Years Rl

2 Years R
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Charge Ofence US

No.

160 3(3) TADA

161 3(4) TADA

162 212 1 PC

163 3 of TADA -

164 5 of Explosive &
Subst ances Act

165 3(1) & 25 (1-B) (a)
Ar s

Arivu (A-18)

Charge O fence US
No.

166 3(3) TADA
1617 to 109 & 302 | PC

183 to 199 109 and 326 | PC

86, 187,

200 to 225 109 and 324 | PC

226 6(1-A) of Wre-
| ess & Tel egraphy
Act and 109 | PC
227 12 of Passport Act
228 4(3) TADA puni shabl e
u/s 4(1) TADA and 109
IPCr/w 34 |IPC

[ runborai (A-19)
Charge O fence US
No.

229 3(3) TADA

Fi ndi ng Sent ence
Quilty Life
Guilty Life
Quilty 2 Years R
Quilty Life
Quilty 2 Years R
Quilty 2 Years R
Fi ndi'ng Sent ence
Quilty Life
Quilty Death (16
Count s)
Quilty 3 years R
(13 (13 counts)
counts)
183, 184,
191 to
198. 200
to 205, 226
to 228 Acqu-
itted of
charges 185
188,190
& 199 (4
count s)
Quilty (6 1 Years R
Count s)
200 to 205
acquitted
on counts
(206 to
225)
Quilty 2 Years R
Quilty 3 nont hs R
Quilty Life
Fi ndi ng Sent ence
Quilty Life
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230 3(4) TADA Quilty Life
231 212 | PC Quilty 2 Years Rl
232 12 of Passport Act- Quilty 3 nmonths Rl

Bhagyanat han ( A-20)

Charge Ofence US Fi ndi ng Sent ence
No.

233 3(3) TADA Quilty Life

234 212 IPC GQuilty 2 Years R

Padma (A-12)

Charge O fence US Fi ndi ng Sent ence
No.

235 3(3) TADA Quilty Life

236 212 I PC Qui Ity 2 Years Rl
237 6 (1-A) Wreless & Quilty 2 Years R

Tel egr aphy Act

Suba Sundaram ( A-22)

Charge Ofence US Fi nding Sent ence
No.

238 3(3) TADA Quilty Life

239 212 1 PC Quilty 2 Years R

Dhanasekaran (A-23)

Charge Ofence US Fi ndi ng Sent ence
No.

240 3(3) TADA Quilty Life

241 3(4) TADA GQuilty Life

242 212 1 PC Quil'ty 2 Years R

Rangam ( A- 24)

Charge O fence US Fi ndi ng Sent ence
No.

243 3(3) TADA Quilty Life

244 212 I PC GQuilty 2 Years Rl
245 14 Foreigners Act Quilty 2 Years Rl

Vi cky (A-25)

Charge Ofence US Fi ndi ng Sent ence
No.

246 3(4) TADA Quilty Life

247 212 I PC Quilty 2 Years Rl
248 14 Foreigners Act Quilty 2 Years Rl

Ranganat h ( A- 26)
Charge O fence US Fi ndi ng Sent ence
No.

249 3(4) TADA Qilty Life
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250 212 IPC Quilty 2 Years R
251 212 | PC Quilty 2 Years R

Bef ore we consider the evidence and the argunents
advanced by both the parties it may be nore appropriate to
set out various provisions of law which are the
subj ectmatter of the charges against the accused.

THE TERRCRI ST AND DI SRUPTI VE ACTI VI TI ES
(PREVENTI ON) ACT, 1987

"2. Definitions.-(1) In this Act, wunless the context
ot herwi se requires, -
(a) to (c)

(d) "disruptive activity" has the neaning assigned to it in
section. 4, and the expression "disruptionist” shall be
construed-accordi ngly;

(e) to (g9g)

(h) "terrorist act” has the neaning assigned to it 1in
sub-section (1) of section 3, and the expression "terrorist"
shal | be construed accordingly;

Section 3. Punishnment for terrorist acts.- (1) Whoever with
intent to overawe the CGovernnent as by | aw established or to
strike terror in people or any section of the people or to
al i enate any section of the people or to -adversely ' affect
the harnony anongst different sections of the people does
any act or thing by using bonbs, dynamite or other explosive
subst ances or inflammabl e substances or fire-arnms or other
| et hal weapons or poisons or  noxious gases or other
chemical s or by any other substances (whether biol ogical or
otherwise) of a hazardous nature in such a manner as to
cause, or as is likely to cause, death of, or —injuries to,
any person or persons or Jloss of, or damage to, _or
destruction of, property or disruption or —any supplies or
services essential to the |life of the community, or detains
any person and threatens to kill or injure such person in
order to conpel the Government or any other person to do or
abstain fromdoing any act, comrits a terrorist act.

(2) Whoever commits a terrorist act, shall, -

(i) if such act has resulted in the death of any person, be
puni shable with death or inprisonment for |life and shall be
liable to fine;

(ii) in any other case, be punishable with inprisonnent for
a termwhich shall not be |less than five years but which may
extend to inprisonment for life and shall also be liable to
fine.

(3) Whoever conspires or attenpts to commt, or advocates,
abets, advises or incites or knowngly facilitates the
conmi ssion of, a terrorist act or any act preparatory to a
terrorist act, shall be punishable with inprisonnent for a
termwhi ch shall not be less than five years but which may
extend to inmprisonnent for life and shall also be liable to
fine.
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(4) Woever harbours or conceals, or attenpts to harbour or
conceal, any terrorist shall be punishable with inprisonnent
for a termwhich shall not be |l ess than five years but which
may extent to inprisonment for |ife and shall also be liable
to fine.

(5) Any person who is a nenber of a terrorists gang or a
terrorists organisation, which is involved in terrorist act,
shal | be punishable with inmprisonment for a term which shal
not be less than five years but which my extend to
i mprisonnment for life and shall also be liable to fine.

(6) Woever holds any  property derived or obtained from
conmi ssion of any terrorist act or has been acquired through
the terrorist funds shall be punishable wth inprisonnent
for a termwhich shall not be less than five years but which
may extent to inprisonnment for life and shall also be liable
to fine.

Section 4.Punishment for disruptive activities.- (1) Woever
conmits or conspired or attenpts to commit or abets,
advocat es, advises, or knowingly facilitates the comm ssion
of, any disruptive activity or any act preparatory to a
di sruptive activity shall be punishable wth inprisonnent
for a termwhich shall not be | ess than five years but which
may extend to inprisonnment for |ife and shall also be |iable
to fine.

(2) For the purposes of sub-section (1), “disruptive
activity" means any action taken, whether by act or by
speech or through any other nedia or in any other manner
what soever,

(i) which questions, disrupts or~ is -intended to disrupt,
whet her directly or indirectly, the sovereignty and
territorial integrity of India; or

(ii) which is intended to bring about or supports any claim
whet her directly or indirectly, for the cession of any part
of India or the secession of any part of India fromthe
Uni on.

Expl anation: - For the purposes of this sub-section-

(a) "cession" includes the adnmission of any claim of any
foreign country to any part of India, and

(b) "secession" includes the assertion of any claimto
determ ne whether a part of India wll remin wthin the
Uni on.

(3) Wthout prejudice to the generality of the provisions of
sub-section (2), it is hereby declared that any action
taken, whether by act or by speech or through any other
nedia or in any other manner whatsoever, which-

(a) advocates, advises, suggests or incites; or

(b) predicts, pr ophesi es or pronounces or otherw se
expresses, in such manner as to incite, advise, suggest or

pronpt

the killing or the destruction of any person bound by oath
under the Constitution to wuphold the sovereignty and
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integrity of India or any public servant shall be deened to
be a disruptive activity within the neaning of this section

(4) Whoever harbours or conceals, or attenpts to harbour or
conceal , any di srupti oni st shall be punishable wth
i mprisonnment for a termwhich shall not be less than five
years but which nmay extend to inprisonment for life and
shall also be liable to fine

5. Possession of certain wunauthorized arms, etc., in
specified areas.- Were any person is in possession of any
arms and ammunition specified in colums 2 and 3 of Category
1 and Il (a) of Schedule'l to the Arns Rules, 1962, or
bonbs, dynamite or other explosive substances unauthorisedly
in a notified area, ~he shall, notwithstanding anything
contained in any other lawfor the time being in force, be
puni shable with _inprisonment for a termwhich shall not be
| ess than five years but which may extend to inprisonnment
for life and shall also be liable to fine.

6. Enhanced penalties.-(1) If any person with intent to aid
any terrorist or disruptionist, contravenes any provision
of , or any rul e made under, the Arnms Act, 1959 (54 of 1959),
the Explosives Act, 1884 (4 of 1884), the Expl osi ve
Substances Act, 1908 (6 of 1908), or the inflammble
Subst ances Act, 1952 (20 of 1952), he shall, notwi thstanding
anything contained in any of the aforesaid Acts or the rules
made t hereunder be punishable with inprisonment for a term
whi ch shall not be less than five years but which nay extend
to inprisonment for life and shall also be liable to fine.

(2) For the purposes of this section, —any person who
attenpts to contravene or abets, or attenpts to abet, or
does any act preparatory to the contravention @of any
provision of any law, rule or order, shall be deemed to have
contravened that provi si on, and the provi si ons of
sub-section (1) shall, in relation to such person, have
ef fect subject to the nodification that the reference to
"“inmprisonment for life" shall be construed as a reference to
“inprisonnent for ten years".

15. Certain confessions made to police officers to be taken
into consideration.-(1) Notw thstanding anything inthe Code
or in the Indian Evidence Act, 1872 (1 of 1872), but subject
to the provisions of this section, a confession nmade by a
person before a police officer not lower in. rank than a
Superintendent of Police and recorded by such police officer
ei t her in witing or on any nechanical device '|ike
cassettes, tapes or sound tracks from out of which sounds or
i mages can be reproduced, shall be admissible in the tria
of such person or co-accused, abettor or conspirator for an
of fence under this Act or rules made thereunder

Provi ded that co-accused, abettor or conspirator is charged
and tried in the same case together with the accused.

(2) The police officer shall, before recording any
conf essi on under sub-section (1), explain to the person
making it that he is not bound to nake a confession and
that, if he does so, it nay be used as evidence against him
and such police officer shall not record any such confession
unl ess upon questioning the person naking it, he has reason
to believe that it is being made voluntarily.
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25. Over-riding effect.- The provisions of this Act or any
rule nmde thereunder or any order nade under any such rule
shall have effect notw thstanding anything inconsistent
therewith contained in any enactnment other than this Act or
in any instrunent having effect by virtue of any enactnent
other than this Act.

28. Power to mmke rules.-(1) Wthout prejudice to the
powers of the Suprenme Court to nake rul es under Section 27,
the Central Governnent nay, by notification in the Oficia
Gazette, make rules for carrying out the provisions of this
Act .

(2) In particular, and without prejudice to the generality
of the foregoing power, such rules may provide for all or
any of the follow ng matters, nanely:

(a) regulating the -conduct of persons in respect of areas
the control of which is considered necessary or expedient
and the rienmoval of such persons from such areas;

(b) the entry into, and search of,
(i) any vehicle, vessel or aircraft; or
(ii) any place, whatsoever,

reasonably suspected of being used for conmitting the
of fences referred to in section 3 or section 4 or for
manuf acturing or storing anything for the comm ssion of any
such of fence

(c) conferring powers upon,

(i) the Central CGovernnent;
(ii) a State CGovernmnent;

(iii)an Administrator of a Union territory under article 239
of the Constitution.

(iv) an officer of the Central Governnment not |lower in rank
than that of a Joint Secretary; or

(v) an officer of the State Governnent not |ower in rank
than that of a District Mgistrate, to nmke -general or
special orders to prevent or cope with terrorist acts or
di sruptive activities;

(d) the arrest and trial of persons contravening any of  the
rul es or any order nake thereunder

(e) the punishnment of any person who contravenes or attenpts
to contravene or abets or attenpts to abet the contravention
of any rule or order made thereunder with inprisonnment for a
termwhich nay extend to seven years or for a term which my
not be less than six nmonths but which my extend to seven
years or with fine or with inprisonment as aforesaid and
fine;

(f) providing for seizure and detention of any property in
respect of which such contravention, attenpt or abetnent as
is referred to in clause (e) has been conmmtted and for the
adj udi cation of such seizure and detention, whether by any
court or by any other authority."
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TADA Rul es

15. Recording of confession made to police officers.- (1) A
confession nade by a person before a police officer and
recorded by such police officer under Section 15 of the Act
shall invariably be recorded in the | anguage in which such
confession is made and if that is not practicable, in the
| anguage used by such police officer for official purposes
or in the I anguage of the Designated Court and it shall form
part of the record.

(2) The confession so recorded shall be shown, read or
played back to the person concerned and if he does not
understand the | anguage in which it is recorded, it shall be
interpreted to himin alanguage whi ch he understands and he
shall be at liberty to explain or add to his confession

(3) The confession shall, if it is in witing, be-
(a) signed by the person who nekes the confession; and

(b) by the police officer who shall also certify wunder his
own hand that such confession was taken in his presence and
recorded by himand that the record contains a full and true
account of the confession made by the person and such police
of ficer shall make a menorandum at the end of the confession
to the following effect: -

"l have explained to (name) that he is not bound to
make a confession and that, if he does so, any confession he
may nake nmmy be used as evidence against  himand | believe
that this confession was voluntarily nade. [t was taken in
ny presence and hearing and recorded by ne and was read over
to the person naking it and adnitted by himto be correct,
and it contains a full and true —account of the statenent
made by him

Sd/- Police Oficer."

(4) VWere the confession is recorded on-any nechani ca
device, the nemorandumreferred to in sub-rule (3) in so far
as it is applicable and a declaration made by the person
maki ng the confession that the said confession recorded on
the nechani cal device has been <correctly recorded in his
presence shall also be recorded in the nmechani cal device at
the end of the confession

(5) Every confession recorded under the said section 15
shal|l be sent forthwith to the Chief Metropolitan Mgistrate
or the Chief Judicial Mgistrate having jurisdiction over
the area in which such confession has been recorded-and such
Magi strate shall froward the recorded confession so received
to the Designated Court which may take cognizance of the
of f ence.

| NDI AN PENAL CODE (| PC)

"120-A. Definition of crimnal conspiracy. - \Wen two or
nore persons agree to do, or cause to be done, -

(1) an illegal act, or

(2) an act which is not illegal by illegal means, such an
agreenment is designated a crimnal conspiracy:
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Provided that no agreenent except an agreenent to
conmit an offence shall amunt to a crimnal conspiracy
unl ess some act besides the agreenent is done by one or nore
parties to such agreenent in pursuance thereof.

Expl anation - It is immterial whether the illega
act is the ultinmte object of such agreenent, or is nerely
i ncidental to that object.

120-B. Puni shment of crimnal conspiracy -

(1) whoever is a party to a crimnal conspiracy to comit an

of fence punishable wth death, inprisonment for life or
rigorous inprisonment for a termof two years or upwards,
shall, where no express-provision is made in the Code for

t he puni shment of such a conspiracy, be punished in the same
manner as if he had abetted such of fence.

(2) Woever-is aparty to a crimnal conspiracy other than a
crimnal conspiracy to comit —an -offence punishable as
aforesaid shall be punished wth inprisonnent of either
description for a termnot exceeding six nonths, or wth
fine or with both.

34. Acts done by several persons in furtherance of common
intention.-- When a crimnal act is done by several persons
in furtherance of the comobn intention of all, each of such

persons is liable for that act in the same manner as if it
wer e done by hi m al one.

302. Puni shnent for murder -- Woever commits murder shal
be puni shed with death, or inprisonnment for |ife, and shal
also be liable to fine.

326. Voluntarily causing grievous hurt by dangerous weapons
or neans.-- \Woever, except in the case provided for by
Section 335, voluntarily causes grievous hurt by ‘neans of
any instrument for shooting, stabbing or cutting, or any
i nstrument which, used as a weapon of offence, is likely to
cause death, or by means of fire or any heated substance, or
by neans of any poison or any corrosive substance, or by
nmeans of any explosive substance, or by nmeans of any
substance which it 1is deleterious to the human body to
inhale, to swallow, or to receive into the blood, or by
nmeans of any aninmal, shall be punished with inprisonnent for
life, or with inprisonnent of either descriptionfor a term

whi ch may extend to ten years, and shall also be liable to
fine.

324. Voluntarily causing hurt by dangerous weapons or
neans. - - Whoever, except in the case provided for by Section

334, voluntarily causes hurt by means of any instrunent for
shooting, stabbing or cutting, or any instrument which, used
as a weapon of offence, is likely to cause death, or by
neans of fire or any heated substance, or by neans of any
poi son or any corrosive substance, or by neans of any
expl osi ve substance or by means of any substance which it is
del eterious to the human body to inhale, to swallow, or to
receive into the blood, or by neans of any animal, shall be
puni shed with inprisonnment of either description for a term
which may extend to three years, or with fine, or wth both.

201. Causing disappearance of evidence of offence, or
giving false information to screen offender-- Woever,
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knowi ng or having reason to believe that an offence has been
conmtted, causes any evidence of the comm ssion of that
of fence to disappear, with the intention of screening the
of fender from |l egal punishnment, or with that intention gives
any information respecting the offence which he knows or
bel i eves to be false.

if a capital offence shall, if the offence which he
knows or believes to have been committed is punishable with
deat h, be punished with inprisonment of either description
for a termwhich may extend to seven years, and shall also
be liable to fine;

i f punishable with inprisonment for life and if the
offence is punishable with inprisonnent for Iife, or with
i mprisonnent which may extend to ten years, shall be
puni shed wi th inprisonnent of either description for a term
whi ch may extend to three years, ‘and shall also be liable to
fine;

i f _punishable withless than ten years’ inprisonnent
and if the offence is punishable with inprisonnent for any
term not extending to ten years, shall be punished wth
i mprisonnment of the description provided for the offence,
for a term which may extend to one-fourth part of the
| ongest term of the inprisonnent provided for the offence,
or with fine, or with both.

212 Harbouring offender.-- \enever an offence has been
conmitted, whoever harbours or conceals a _person whom he
knows or has reason to believe to be the offender, with the
i ntention of screening himfrom/legal punishnent,

if a capital offence shall, if the offence is
puni shable with death, be punished wth inprisonment of
ei ther description for a term which my extend to five
years, and shall also be liable to fine

if punishable with inprisonment for life, or with
imprisonnent and if the offence i-s puni shable with
i mprisonnent for life, or with inprisonment which may extend
to ten years, shall be punished with inprisonment of either
description for a termwhich may extend to three years, and
shall also be liable to fine

and if the offence is punishable with inprisonment
whi ch may extend to one year, and not to ten years, shall be
puni shed with inprisonnment of the description provided for
the offence for a termwhich my extend to one fourth part
of the longest term of inprisonnent provided for the
of fence, or with fine, or with both.

"Offence" in this section includes any act committed
at any place out of India, which, if conmtted in lndia,
woul d be puni shabl e under any of the followi ng sections,
namely, 302, 304, 482, 392, 393, 394, 395, 396 397, 398,
399, 402, 435, 436, 449, 450, 457, 458, 459 and 460; and
every such act shall, for the purposes of this section, be
deened to be punishable as if the accused person had been
guilty of it in India.

Exception -- This provision shall not extend to any
case in which the harbour or concealnent is by the husband
or wife of the offender.
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216. Har bouring of fender who has escaped from custody or
whose apprehensi on has been ordered.-Wenever any person
convicted or <charged with an offence, being in |lawfu
custody for that offence, escapes from such custody,

or whenever a public servant, in the exercise of the
| awful powers of such public servant, orders a certain
person to be apprehended for an of fence, whoever, know ng of
such escape or order for apprehension, harbours or conceals
that person with the intention of preventing himfrom being
appr ehended, shall be punished in the nmanner follow ng, that
is to say,

if a capital offence if the offence for which the
person was in custody or is ordered to be apprehended in
puni shable with deat h, he shall be punished with
i mprisonnent of either description for a term which may
extend to seven years, and shall ‘also be liable to fine;

if _ punishable w.th inprisonment for life, or with
i mprisonnent if the offence is punishable with inprisonnment
for life or inprisonment for ten years, he shall be punished
with inprisonnent of either description for

and if the offence is punishable with inprisonnent
whi ch may extend to one year and not to ten years, he shal
be punished wth  inprisonnent of the description provided
for the offence for ‘a termwhich my extend to one-fourth
part of the |ongest termof the inprisonnment provided for
such offence, or with fine, or with both.

"Offence" in this section includes also any act or
onmission of which a person is allegedto have been guilty
out of India, which, if he had been guilty of it in India
woul d have been punishable as an offence, and for which he
is, under any law relating to extradition, or otherw se
liable to be apprehended or detained in custody in India,
and every such act or om ssion shall, for the purposes of
this sections, be deemed to be punishable as-if the accused
person had been guilty of it in India.

Exception -- The provision does not extend to the
case in which the harbour or conceal nent is by the husband
or wife of the person to be apprehended."”

EXPLOSI VE SUBSTANCES ACT, 1908

"3. Puni shnment for causing explosion likely to -endanger
life or property -- Any person who wunlawfully and
mal i ci ously causes by any expl osi ve substance an expl osion
of a nature Ilikely to endanger life or to cause serious
injury to property, shall, whether any injury to person  or

property has been actually caused or not, be punished with
transportation for life or any shorter term to which fine
may be added, or wth inprisonment for a termwhich nmay
extend to ten years, to which fine nay be added.

4. Puni shment for attenpt to cause explosion, or for
maki ng or keeping explosive with intent to endanger life or
property -- Any person who unlawfully and naliciously -

(a) does any act with intent to cause by an explosive
substance, or conspires to cause by an expl osive substance,
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an explosion in India of a nature likely to endanger life or
to cause serious injury to property; or

(b) nakes or has in his possession or under his control any
expl osi ve substance with intent by means thereof to endanger
life, or cause serious injury to property in India, or to
enabl e any ot her person by nmeans thereof to endanger life or
cause serious injury to property in India;

shal I, whether any expl osi on does or does not take place and
whet her any injury to person or property has been actually
caused or not, be punished with transportation for a term
which may extend to twenty vyears, to which fine may be
added, or with inprisonnent for a termwhich may extend to
seven years, to which fine may be added.

5.  Punishnment for making or possessing explosives under
suspi cious ci rcunst ances -- Any person who nmakes or
knowi ngly has in his possession or. under his control any
expl osive _substance, under ~such circunstances as to give
rise to a reasonabl e suspicion that he is not nmaking it or
does not have it in his possession or under his control for
a lawful object, shall, unless he can show that he made it
or had it in his possession or under his control for a
| awf ul object, be punishable with transportation for a term
which my extend to fourteen years, to which fine may be
added, or with inprisonnent for a termwhich may extend to
five years, to which fine my be added."

ARMS ACT, 1959

3. Li cence for acquisitioniand possession of firearns
and ammunition.-- [1] No person shall acquire, have in his
possession, or carry any firearmor amrunition unless he
holds in this behalf a licence issued in accordance with the
provisions of this Act and the rul es made thereunder

Provi ded that a person nmay, wi thout hinmself _holding
a licence, carry any firearmor amunition in the presence,
or under the witten authority, of the holder of the licence
for repair or for renewal of the licence or for use by such
hol der. "

"25 (1-B) Woever -

(a) acquires, has in his possession or carries any firearm
or ammunition in contravention of Section 3;

XXX XXX XXX XXX

shal | be punishable with inmprisonment for a term which shal
not be | ess than one year but which my extend to three
years and shall also be liable to fine

Provided that the Court nmay for any adequate and
speci al reasons to be recorded in the judgnent inmpose a
sentence of inprisonment for a termof |ess than one year."

PASSPORTS ACT, 1967
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"12. O fences and penalties -- (1) Woever --
(a) contravenes the provisions of section 3; or

(b) knowi ngly furnishes any fal se information or suppresses
any material information with a view to obtaining a passport
or travel document under this Act or wthout [ awf u

authority alters or attenpts to alter or causes to alter the
entries made in a passport or travel docunent; or

(c) fails to produce for inspection his passport or trave
docunent (whether issued under this Act or not) when called
upon to do so by the prescribed authority; or

(d) knowingly uses a passport or travel docunent issued to
anot her person; or

(e) knowi ngly allow another person to use a passport or
travel document issued to him

Shall be punishable with inprisonnent for a termwhich may
extend to two years or with fine which may extend to five
t housand rupees or w th both.

(1A) Whoever, not being a citizen of India,

(a) Makes an application for a passport or obtains a
passport by suppressing information about his nationality,
or

(b) Holds a forged passport or any travel docunent,

Shal | be punishable with inprisonnent for a term which shal
not be | ess than one year but which may extend to five years
and with fine which shall not be |ess than ten thousand
rupees but which may extend to fifty thousand rupees.

(2) Whoever abets any of fence punishable under ~sub-section
(1) or sub-section (1A) shall, if the act abetted is
conmitted in consequence of the abetnent, be punishable with
the punishnment provided in that sub-section for t hat
of f ence.

(3) Woever contravenes any condition of a-passport or
travel docunent or any provision of this Act or any rule
made t her eunder for which no punishment is provided
el sewhere in this Act shall be punishable with  inprisonnment
for a term which nay extend to three nonths or with fine
which may extend to five hundred rupees or with both.

(4) Woever, having been convicted of an offence under. this
Act, is again convicted of an offence under this Act shal
be puni shable with double the penalty provided for the
latter offence.”

THE FORElI GNERS ACT, 1946

"14. Penalties.-- If any person contravenes the provisions
of this Act or of any order nmde thereunder, or any
direction given in pursuance of this Act or such order, he
shal | be punished with inprisonment for a term which my
extend to five years and shall also be liable to fine; and
if such person has entered into a bond in pursuance of
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a.(f) to subsection (2) of Sec. 3, his bond shall be
forfeited, and any person bound thereby shall pay the
penalty thereof, or show cause to the satisfaction of the
convicting Court why such penalty should not be paid."

"3(2) In particular and without prejudice to the generality
of the foregoing power, orders nade under this section may
provi de that the foreigner

(a) to (e)

(f) Shall enter into a bond with or without sureties for the
due observance of as in alternative to a enforcenent of any
or all prescribed or specified restrictions or conditions.

(g) and nake provision for any matter which is to be or may
be prescribed and for _such incidental and supplementary
matters as may in the opinion of the Central Government be
expedi ent ‘or necessary for giving effect to this Act."

| NDI AN W RELESS TELEGRAPHY ACT, 1933

"6(1-A) Wioever possesses any wreless transmtter in
contravention of /the  provisions of Section 3 shall be
puni shed with inprisonment which my extend to three years,
or with fine which nay extend to one thousand rupees, or
wi th bot h.

3. Prohi bition of " possession of Wi reless t el egraphy
apparatus wthout |icence - -Save as provided by section 4,
no person shall possess wirel ess tel egraphy apparatus except
under and in accordance with a licence issued wunder this
Act . "

| NDI AN EVI DENCE ACT, 1872

"10. Things said or done by conspirator in reference to
conmon design.-- \Were there is reasonable ground to believe
that two or nore persons have conspired together to conmm't
an offence or an actionable wong, anything said, done or
witten by any one of such persons in reference to  their
comon intention, after the tinme when such intention was
first entertained by any one of them is a relevant fact as
agai nst each of the persons believed to be so conspiring, as
well for the purpose of proving the existence of the
conspiracy as for the purpose of showing that any  such
person was a party to it.

30. Consi deration of proved confession affecting person
making it and others jointly under trial for sane
of fence. -\When nore persons than one are being tried jointly
for the same offence, and a confession made by one of « such
persons affecting hinself and sonme other of such persons is
proved, the Court nay take into consi deration such
confession as against such other person as well as against
the person who makes such confession

Expl anation -- "Ofence” as used in this section, includes
the abetnent of, or attenpt to commt, the offence."”

Havi ng set out provisions of |law we nmay refer to the
prelimnary subm ssions of M. N. Nat araj an, seni or
advocate, who appeared for al | t he accused except
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Shannmugavadi vel u @ Thanbi Anna (A-15). He subnmitted that he
is not challenging the convictions of various accused under
the Foreigners Act, Passport Act, Explosive Substances Act,
Indian Wreless and Telegraphy Act, Arms Act and Sections
212 and 216 IPC. This he said was on account of the fact
that for offences under these Acts accused were awarded
sentence of inprisonment for two years or for a period |ess
than two years which in any case has to be set off under
Section 428 of the Code as they had been wunder detention
t hroughout the period during trial. We are thus left to
consi der offences wunder Section 120-B 1PC, 302/34 1PC,
326/ 34 1 PC 324/ 34 1 PC and under Sections 3,4 and 5 of TADA

Qpening his argunents M. Natarajan subnmitted that
the first charge gives the over all view of the case of the
prosecuti on. In brief he said there were five facets of
conspiracy all eged by the prosecution against the accused,
nanely, (1) clandestine infiltration into India, (2) hiring
of safe accommpbdation for the conspirators, (3) unauthorized
Wi rel ess operation by them  (4) assassination of Rajiv
Gandhi and others on 21.5.1991, ~and (5) harbouring of
of fenders in order to escape fromlndia and di sappearance of
evi dence. The prosecution evidence propounds a crimna
conspiracy. M. Nat arajan was right in his subm ssions
when he said it would be futile to contend that there was no
conspiracy. The questions that arise for consideration are
as to what is the object of that conspiracy, who were
menbers of the conspiracy, whether any offence under TADA is
made out and whether it was a case of conspiracy. to nurder
and causing grievous —and sinple hurt by use of bonbs.
Assum ng that whatever prosecution evidence has led to be
adm ssible and reliable there is no conspiracy to conmit any
of fence under TADA and the conspiracy is only to conmit the
nmurder of Rajiv Gandhi. On the questionof notive of the
crinme, we find, there is no dispute. For past couple of
years there has been unrest in the north part of Sri  Lanka,
a neighbouring country which area is inhabited nostly by
Tami|ls. These Tanmils or Tamlians conplained of atrocities
conmitted by the majority community of Sinhalis inhabiting
in south of Sri Lanka. To protect the rights of the Tanmils
various organizations canme up in SriLanka, forenost being
the Liberation Tigers of Tam!l El am —(LTTE). Thi s
Organi zation claimed to be the only representative body of
the Tam|s. For the independence of Tami| area in Sri Lanka
armstruggl e started between LTTE and Sri Lankan-arny. On
this account there was turmoil in Sri Lanka resulting in the
influx of Tam| refugees to India from Sri Lanka and by 1987
the problem it appeared, was getting out of hands. During
the armstruggle LTTE was having a free field in. India. To
support its struggle against Sri Lankan arny cadre of LTTE
had been operating fromIndian soil for the purpose of arns
training, treatnent of injured LTTE people, supply of
medi cines and other provisions, collection of f.unds,
printing and publishing of propaganda material, buying of
provisions |ike petrol, di esel , Wi rel ess equi pment s,
expl osi ves and even cl ot hs.

An I ndo-Sri Lankan Agreenment to establish peace and

normalcy in Sri Lanka was entered into on 29.7.1987. It was
signed by Rajiv Gandhi, Prine Mnister of the Republic of
India and J.R Jayewar dene, President of the Denbcratic

Socialist Republic of Sri Lanka. After the agreenent was
signed Prine Mnister Rajiv Gandhi made a statenment in the
Rajya Sabha on the Agreement which he said ained "at
bri ngi ng to an end the difficult conflict which has
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afflicted our friendly neighbour Sri Lanka for years" and
that the conflict assuned acute dinmensions over the | ast
four years endangering the very stability, unity and
integrity of Sri Lanka. The agreenent anong ot her things
envisaged lifting of energency in the eastern and northern
provinces of Sri Lanka by 15.8.1987, hol ding of elections,
constitution of interim council, etc. Cessation of
hostilities was to cone into effect all over the island
within 48 hours of the signing of the Agreenment and all arns
presently held by Tam!|l militant groups were to be
surrendered, in accordance with an agreed procedure, to
authorities to be designated by the Governnment of Sri Lanka.
Sri Lanka will grant a general amesty to political and
other prisoners now held in custody under the Prevention of
Terrorism Act and other Energency laws. Para 2.16 of the
Agreenent provi ded as under

2.16 These ~ proposal s ‘are also conditional to the
Governnent of India taking the following actions if
any mlitant groups operating in Sri Lanka do not
accept-this franmework of proposals for a settlenent,
nanel y,

(a) India wll “take all necessary steps to ensure
that Indian territory is not wused for activities
prejudicial to the unity, integrity and security of
Sri Lanka.

(b) The Indiian Navy/Coast Guard will co-operate with
the Sri Lanka Navy in -preventing Taml mlitant
activities from affecting Sri Lanka.

(c) In the event that the Governnent of Sri Lanka
requests the Government of Indiato afford nilitary
assi stance to i mpl-ement these proposals, the
CGovernment of India will co-operate by giving to the
Government of Sri Lanka

(d) The CGover nirent of India will expedite
repatriation from Sri Lanka of Indian citizens to
I ndia who are resident there, concurrently with the
repatriation of Sri Lankan refugees from Tam | Nadu

(e) The Governnment of India and Sri- Lanka will
co-operate in ensuing the physical security and
safety of all communities inhabiting the Northern
and Eastern Provinces.

The I ndo-Sri Lankan Accord had thus the follow ng
features

(1) It contains a package for the devolution of politica
power recognising the Northern and Eastern province of Sri
Lanka as the traditional homeland of the Tam|s

(2) It gives to India a "Guarantor" rol e in the
i mpl enentation of the devolution package and the other
provisions within the frame work of "United Sri Lanka".

(3) It takes account of India s security concerns in the
ar ea.

In pursuance to the Agreenment Indian forces called
the I ndi an Peace Keeping Force (I PKF) went to Sri Lanka on
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29.7.1987. After the initial sonewhat reluctance to
acceptance LTTE got disallusioned with the accord which is
reflected fromthe following factors : -

1. The Accord ruled out separate Tam| Elamin Sri
Lanka and so went against the objectives of LTTE to form an
i ndependent Tami | El am

2. LTTE | ooked towards India with certain expectations
under t he Accord, which, according to it, were not
fulfilled. It was the way the Tam | refugees of Sri Lanka

were rehabilitated by Sri. Lankan CGovernnent which was not to
the satisfaction of LTTE.

3. In the interimcouncil to be formed under the Accord
LTTE was given | ess seats though it clained to be the sole
representative body of Sri Lankan Tamls

4, On 15.9.1987 one Dil eepan of LTTE went on hunger
strike in_ Sri Lanka. He took fast against the atrocities
comm tted by I'PKF and for Government - of India not acting
properly. He died fasting on 26.9.1987.

5. 17 inportant functionaries of LTTE were captured by Sr

Lankan Navy in the/first week of Cctober, 1987. They were
being taken to Colonbo for interrogation.  LTTE approached
Government of India for their rel ease. Government of India
did not vigorously' pursue the mtter and while it was
negotiating with the Sri Lankan Governnment to secure their
rel ease, 12 of themcomm tted suicide by consum ng cyani de.

6. In the night of 3/4.10.1987 when |PKF convoy was
carrying ration it was attacked by LTTE and 11 Indian
soldiers were killed. It was the flash point of breach
between |PKF and LTTE and active confrontati on between the
two started. Prabhakaran, supreme |eader of LTTE, went
under gr ound.

7. The agreenent or the accord, as it is normally ‘called
ultimately, did not find favour with LTTE and in spite of
the agreement activities of LTTE on the |Indian SOi
conti nued grow ng substantially.

LTTE becane opposed to the Accord and al so against
the I PKF. Prabhakaran at one stage even said that it was
stabbed in the back by agreeing to the accord and had been
betrayed. There was nore influx of refugees to India. Now
LTTE conplained of atrocities conmtted by (IPKF on the
Tam|ls in Sri Lanka and accused |PKF of torture, rape,
mur der, etc. As to what led India to enter into the Accord
with Sri Lankan Governnment and the background of the ethnic
trouble in Sri Lanka and al so reservati ons expressed on the
Accord, there is the statenent of R M Abhyankar (PW173),
Joi nt Secretary in the Mnistry of External Affairs,
Gover nnent of India. Two volunes of the book "Satanic
Force" (M>124 and MO 125) were published in India at the
behest of LTTE which contained conpilation of speeches of
Prabhakaran and other articles and photographs show ng the
atrocities committed by IPKF on Tamils in Sri Lanka after
the Accord and the aninobsity which Prabhakaran devel oped
towards Rajiv Gandhi. The book was conpiled by N. Vasantha
Kumar (PW75). He is an artist by profession. The printing
and publishing of the book was authorised and financed by
LTTE. It was published in January, 1991 and contains
i nformation up to March, 1990. In his statement Brig.
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Vi vek Sapat nekar (PW 186), who was earlier in-charge of |PKF
operations in Sri Lanka, also stated that the Accord was not
having the support of LTTE. M3 125 (Volune 2 of "Satanic
Force") contained the news item published in the Indian
Express of April, 1990 which quotes the speech by
Prabhakaran saying that he was agai nst the forner |eadership
in lIndia and that LTTE was not against India or Indian
peopl e. These two volunes of "Satanic Force" contain over
1700 pages. No article or witing has been pointed out from
the "Satanic Force" fromwhich it could be inferred that it
was ever in the contenplation of Prabhakaran or any other
functionary of LTTE questioning the sovereignty and
territorial integrity of India rather they identified Rajiv
Gandhi with the Accord and the atrocities committed by | PKF

In the editorial in theofficial Journal of LTTE ' Voice of
Tigers’ dated 19.1.1990 the foll owi ng coment appears:

"In the meantine, the defeat of Rajiv’'s Congress
Party ~and ~the assunption to power of the Nationa
Front alliance wunder Viswanath Pratap Singh has
given rise to a sense of relief and hope to the
people of Tanmil~ El am The LTTE has al r eady
i ndicated to the new I ndian Governnment its desire to
i mprove and consolidate friendly ties with India.
The new I'ndian |eadership responded positively

accrediting to M. Karunani dhi, ~ the Tani| Nadu
Chief Mnister, the role and responsibility of
nmediating with the  Tamil Ti gers. The LTTE

representatives who had four rounds of talks wth
the Tam | Nadu Chief Mnister in Madras, are firmy
convi nced that the Tami| Nadu Government and the new
Indian adm nistration are favourably disposed to
themand the V.P. Si ngh’ s government wi I\l act in
the interests of the Tam| _speaking people by
creating appropriate conditions for the LTTE to cone
to political power in the Northeastern Province."

It may be noted that in general elections in India

Congress was defeated and new CGovernment under V.P. Si ngh
as Prime Mnister had taken over. - Wthdrawal of I'PKF from
Sri Lanka was conpleted on 24.3.1990. In WMarch, 1991

general elections in India were again announced. First
phase of elections was over on 20.5.1991 and next phase was
to be held on 23.5.1991. This second phase was post poned
for 15 days on account of assassination of Rajiv- Gandhi on
21.5.1991.

Aveek Sarkar (PW255) had an interview with Rajiv
Gandhi which was published in the Sunday nagazine issue of
August 12-19, 1990. The interview is dated July 30/31,
1990. In the interview Rajiv Gandhi supported the Accord
and criticized V.P. Singh in withdrawing the IPKF. 'He said
there was no rationale behind the withdrawal and as ' things

till then had not stabilized and Accord had not been fully
i npl enented. | n the Congress mani festo which was rel eased
in 1991 for Lok Sabha elections Congress supported the
Accord. This nmanifesto was brought on record in the

statement of K Ramanurthi (PW258), who was the President
of Tam | Nadu Congress Conmittee at the relevant tine.

Rajiv Gandhi in August, 1990 predicted genera
elections in the country in early 1991. 1In the witings and
articles in the two volumes of "Satanic Force" there were
scathing attacks on Shri Rajiv Gandhi, who was projected as
the perpetrator of the sufferings of Tamils in Sri Lanka by
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sendi ng | PKF. Prabhakaran when he cane out of his hiding
after about two and a half years he nade statenent in April

1990 that he was against the former |[|eadership, nanely,
Raj i v Gandhi . Though the Congress |l ead by Rajiv Gandhi was
out of power in 1990 there was clear indication of md-term
poll and perceptible wupswing in the popularity of Rajiv
Gandhi. LTTE apprehended the reversal of the Governnent of
India’s policy of non-interference towards Sri Lanka and
with the possibility of return of Rajiv Gandhi as Prinme

M ni ster. Rajiv Gandhi stood for territorial integrity of
Sri Lanka and for role of various Tanmi| organizations in Sri
Lanka for any Tam | sol ution. LTTE on the other hand

clainmed to be the sole representative body of Tam|s there.

It was on this account, subnmitted M. Natarajan,
that there was conspiracy to elininate Rajiv Gandhi in order
to prevent himfromcomng back to power. He said LTTE
perceived the accord as object to stop creation of separate
Tam | El am which went agai nst the basic objective of LTTE
The creation of  separate Tanmil|l Elamwas thwarted by the
i nduction-of I'PKF and in the fight with |IPKF nore Tanmi| Sri
Lankan died than they died fighting Sri Lankan arny. |PKF
conmitted atrocities on Tamls in Sri Lanka. LTTE thus
turned against the Government of India and the fornmer
| eadership as it identified Rajiv Gandhi ‘and his Governnent
as bringing the struggle of Sri Lankan Tami|s to square one.
Rajiv Gandhi and the Congress mani festo supported the Accord
even after |PKF had been wthdrawmn from Sri Lanka. M.
Nat araj an said that notive was not to overawe the CGovernnent
of India or to create terror as was being alleged by the
prosecuti on. Aninosity  of LTTE was only against Rajiv
Gandhi who was identified with the Accord. Prabhakaran, the
suprene | eader of LTTE, had clearly stated nore than once
that he was not against the |Indian Government and the | ndian
peopl e.

According to prosecution conspiracy was activated
with the publication of an interview of Rajiv Gandhi in
Sunday magazine and now the <conspiracy was put into
operation. First group of conspirators to achieve the
obj ect of conspiracy arrived in India on Septenber 12, 1990.
This group consisted of Vijayan (A 12), Selval uxm (A-13)
and Bhaskaran (A-14). Bhaskaran (A-14) is father of
Sel val uxm (A-13). They arrived at Rameshwaramin |India
i ke other refugees from Sri Lanka and. got - thensel ves
regi stered. At Jaffna in Sri Lanka they were seen off by
deceased accused Sivarasan without paying any toll to LTTE
It is in evidence that anyone |eaving Sri Lanka fromthe
area in the control of LTTE had to pay two sovereigns of

gold and Rs.1500/-. The reason for not paying the toll was
that they had left for India to take a house on rent for the
wor k of LTTE From Ranmeshwaram they were sent 'to the

refugee canp at Tuticorin. Sivarasan visited themthere on
two occasions - once in Decenber, 1990 and on second tine in
the first week of April, 1991. Sivarasan during his visit
in Decenber, 1990 told Vijayan (Al2) that he was to take a
house on rent in Madras at the time when he would be so
told. In April, 1991 Sivarasan gave instructions to Vijayan
(A-12) to go to Madras and to take a house on rent with the
hel p of Vijayan’s cousin Minusany. At that tinme Sivarasan
also told Vijayan (A-12) that he would be neeting himon
10. 4. 1991 at the house of Minusany. Vijayan (A-12) was
gi ven Rs. 1000/t owards expenses for the purpose by Sivarasan

Sivarasan did neet Vijayan (A-12) at Minusamy’s house as
prom sed. Sivarasan wanted that the house which was to be
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taken on rent should be in a secluded place as "he thought
that the nmovements of LTTE nmen are not known to the
nei ghbours". House of J. Dur ai sany Nai du (PW82) at No.
12, Eveready Col ony, Kodungai yur, Madras (Kodungai yur house)

was thus taken on rent by Vijayan (A-12). He, thereafter
brought his famly (Sel valuxm (A-13) and Bhaskaran (A-14))
fromthe refugee canp at Tuticorin and started living in

thi s Kodungai yur house from 20. 4. 1991.

Second group conprising Robert Payas (A-9), his wife
Prema, his sister Preni atha, Jayakumar (A-10) and his wife
Shanthi (A-11) case to India from Sri Lanka on 20.9.1990 as
refugees and reported at Ranmeshwaram Shanthi (A-11) is an
Indian Tami| while Robert Payas (A-9) and Jayakumar (A-10)
are Sri Lankan Tamls. ~This group was simlarly exenpted
from paying toll to LTTE and was sent for taking a house on
rent for the work of LTTE. They registered thenselves at
the refugee canp there. They left for Madras of their own
and on reaching there stayed with the relatives of Shanthi
(A-11).  From 1.10.1990 house of G J. Srinivasan (PW252)
beari ng nunber 26, Sabari Nagar Extn., Porur, Mdras (Porur
house) was taken on rent in the name of Jayakumar (A-10).
It was taken through an M Ut ham Singh (PW56), a property
agent and propri etor of Ebenezer Stores. Si var asan
(deceased accused) /and Kant han (not naned accused) wused to
visit themin their / Porur house. Tel ephone No. 2343402
installed at Abenezer Stores, Porur was used- by Sivarasan,
Robert Payas (A-9) ‘and others to contact one another. A
wireless set was installed in the Porur house, which was
nunbered as Station No. 95. Till Decenber, 1990 famlies
of Robert Payas (A-9), Jayakumar (A-10) and Shanthi (A-11)
stayed together in this house. Sivarasan then wanted Robert
Payas (A-9) to take another independent house at secl uded
pl ace for him (Sivarasan) to stay. This third house was
taken on rent in the nanme of Ramasany, fatherin-Ilaw of
Jayakumar (A-10) (father of Shanthi (A-11)). The house was
owned by K Kottammal (PW63) and was at No. 153, 'Mut ham |
Nagar, Kodungaiyur, Madras (Mutham | house). On 18.12.1990
Jayakumar (A-10), Shanthi (A-11) and their child noved to
this house and Sivarasan also started staying with them

Third Group conprising Ravi (A-16) —and Suseendran
(A-17) alongwith Sivarasan arrived in India from Sri~ Lanka
inthe end of Decenber, 1990. Both Ravi (A16) and
Suseendran (A-17) are Indian Tanils. This group was seen
off at Sri Lanka by Pottu Amman. They were instructed by
Pottu Amman to follow the instructions of Sivarasan. Both
Ravi (A-16) and Suseendran (A-17) had gone to (Jaffna and
t ook training in LTTE canp in arns and in- their
i ndoctrination regarding atrocities conmitted by 1PKF on
Tamils in Sri Lanka and to enlist nore people in Tam | Nadu
in India for the nmovenent of LTTE and for creation of | Tam|l
State separate from I ndia.

Fourth group conprising Arivu (A-18) and |runborai
(A-19) cane to India in COctober, 1990. They had gone to Sri
Lanka in May, 1990 with Baby Subramani am where they had net
Pr abhakar an.

In the fifth group there is only one person -
Murugan (A-3), who arrived in India clandestinely in the
third week of January, 1991 with the directions fromPottu
Amman. He reached Kodi akkarai on the Indian coast where
Sivarasan was waiting to receive him They thereafter went
to the house of one Mahalingam a Sri Lankan Tam |, residing
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i n Kodi akkarai. Then they came to Madras and went to the
Porur house where now Robert Payas (A-9) was staying with
his famly. Mirugan (A-3) stayed there for a few days.
Muthiraja, an LTTE activist took Murugan (A-3) to the house
of Padma (A-21), who was staying there wth her son
Bhagyanat han (A-20). This house is situated at No. 22,
Mut hi ah Garden Street, Royapettah, Madr as (Royapettah
house) .

Sixth group conprising Kanagasabapathy (A-7) and
Athirai (A-8) cane to India on 23.4.1991 and was seen off by
Pottu Amman wth certain specific instructions in an LTTE
boat with escort. They reached Kodi akkarai on the coast of
India and were received by Chokan, an LTTE hel per, who took
themto the house of V. Kantha Raja (PW60). After staying
there for two days Kanagasabapathy (A-7) and Athirai (A-8)
left for Madras -and stayed ~in the house of Jayakumari
(PW109), niece of Kanagasabapathy (A-7). Si varasan et
themthere on2.5.1991 as per the prior arrangenent fixed by
Pottu Amman.

Seventh and the Ilast group consisting of nine
persons under the leadership of Sivarasan arrived at
Kodi akkarai on 1.5.1991 in an LTTE boat. This group was
seen of f by Pottu Amman on 27. 4. 1991. The boat in which
they were travelling developed a snag and had to return
They left shore of Sri Lanka on 30.4.1991 when again Pottu
Amman was there to see them off. Ni ne persons were
Si varasan, Santhan (A-2), Shankar (A-4), Vijayanandan (A-5),
Ruban (A-6), Subha, Dhanu, Nero and Keerthi.  Last four and
Sivarasan are deceased accused. On 2.5.1991 Sivarasan took
Subha and Dhanu to the house (Miuthami | house) of Jayakunar
(A-10) and Nero to the house (Kodungaiyur -house) of Vijayan
(A-12). On 6.5.1991 Sivarasan took Subha and Dhanu also to

t he Kodungai yur house. A wirel ess set, which belonged to
Si varasan, was installed by Nero in~ the Kodungaiyur house
which is Station No. 910 and started commrunicating with

LTTE Headquarters in Sri Lanka. On 3.5.1991 Santhan / (A-2)
and Ruban (A-6) went to Porur house of Robert Payas (A-9) at
Madras. Shankar (A-4) stayed at Kodiakkarai till 15.5.1991.
Then he came to Madras and stayed at Eswari Lodge up till
23.5.1991. Vijayanandan (A-5) went to Trichy where he
stayed till 7.5.1991 and then cane to Madras and stayed at
Komal a Vil as Lodge, Madras. Arivu (A-18) also canme to
Madras on 9.5.1991 and took Vijayanandan (A-5) to nmeet N.
Vasant ha Kumar (PW75) on the instructions of Sivarasan

Keerthi @ Driver anna, who was also in the nine menbers
group, who had conme to India on 1.5.1991, was |later found
dead along with Sivarasan, Subha and others in the house at
Konanakunt e, Bangal ore on 20.8.1991. There is nothing on
record as to where Keerthi stayed fromthe tinme of his
arrival inlIndia till he was found dead.

VWhen Mirugan (A-3) met Shankar (A-4) at Kodi akkarai
on 14.5.1991 he gave him a slip of paper (Exh.P-1062)
containing the names Nalini (A-1)-Thas (al so pronounced as
Das by which nane Mirugan (A-3) was as well known) and
tel ephone nunber 419493, which was the phone nunber of the
office of Nalini (A-1). Before Santhan (A-2) arrived in
India in the nine menbers group on 1.5.1991 at Kodi akkara
Shannmugavadi vel u (A-15) (al so described as Thanbi Anna) had
nmade arrangenents wth P. Veerappan (PW102), a trave
agent and C. Vanmadevan (PW.14), a Sri Lankan travel agent,
for getting an Indian passport and travel docunents for him
(Santhan (A-2)) in the last week of April, 1991 for Santhan
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(A-2) to go abroad.

Si varasan has been travelling between India and Sr
Lanka though cl andestinely during the period February, 1990
to May, 1991. Evi dence shows his presence in these two
countries as follows :

1. 15.2.1990 arrives India along with Santhan(A-2).
2. 21.6.1990 went to Sri Lanka

3. Last week Sivarasan, Ravi (A-16) and Sussendran
of Dec., (A-17) arrive. in India.
1990

4. Feb.,1991 Went to Sri Lanka.

5. 24.4.1991 He was at Madras in the house of
Vijayan (A-12).

6. 27.4.1991 He was at Jaffna in Sri Lanka

7. 1.5.1991 Reached Kodi akkara

Up till now we have referred to that part of the
evidence as to how different groups arrived in India to
achieve the object  of conspiracy. They are all LTTE
activists or its ardent supporters and were to act under the
instructions of Sivarasan. It is not disputed,  however,
that existence of LTTE was already in |ndia.

The first step was to hire places for shelter of the
conspirators and this was achieved by hiring houses - one at
Porur and two at Kodungai yur.  Fourth house is that of Padmma

(A-21). Nalini (A-1) was living with her nother. Si nce
Cctober, 1990 she started living separately in a house at
No. 11, H gh GCourt Colony, Villivakkam Madras. On

7.3.1991 Rangam (A-24) took on rent a house at No. 3, Park
Avenue, Al warthirunagar, Mdras, purportedly for the stay of
LTTE men. The house bel onged to Nageswara Rao (PW178).” On
21.3.1991 a house at Indira Nagar, Bangalore was taken on
rent in the name of Sivapackiam w fe of K Jagannathan
(PW211) at the instance of Dhanasekaran ~(A-23) for the
all eged purpose of serving it as a hide out for the
conspirators.

O the remaining accused facing trial, Suba Sundaram
(A-22) owned studio and had trained deceased accused
Hari babu in photography. Haribabu was assigned the role of
taki ng photographs of the scene of crinme. Dhanasekaran
(A-23), Rangam (A-24) and Vicky (A-25) transported the
deceased accused Sivarasan, Subha, etc., who were proclainmed
of fenders from Madras to Bangalore in a tanker owned by
Dhanasekaran (A23). Ranganath (A-26) harboured proclained
of fenders Sivarasan, Subha and ot hers.

According to prosecution steps to achieve the object
of conspiracy had already started even prior to arrival in
India on 1.5.1991 of the assassins Dhanu and Subha
acconpani ed by Sivarasan and six others. Houses for the use
of LTTE persons had al ready been hired. In March, 1991
Arivu (A-18), Bhagyanathan (A-20) and deceased accused
Hari babu rempoved certain incrimnating material of LTTE from
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the house of M Sankari (PW210) and kept themin the house
of V. Radhakrishnan (PW231). Baby Subramaniam an LTTE
activist was staying in the house of M Sankari (PW210).

Arivu (A-18) purchased a Kawasaki Bajaj notor cycle (MO 82)
on 4.5. 1991. Vijayan (A-12) purchased two bicycles for
use of Subha and Dhanu. A Maruti Gypsy (M3 540) had al ready
been purchased by Dhanasekaran (A-23) in Novenber, 1990 in
the name of Mdhan. This Maruti Gypsy was driven by Rangam
(A-24) and was used by deceased accused Sivarasan, Subha,

Nero, Suresh Master and Keerthi for their novenents in
Bangal ore after the crinme. On 3.5.1991 Arivu (A-18)
purchased a 12 volt Exide car battery (MO 209) for use in
the house of Vijayan (A-12) to operate the wreless set
installed there (Station 910). During the second week of
May, 1991 Arivu (A-18) purchased two 9 volt Golden Power
batteries and gave them to Sivarasan. These gol den power
batteries are alleged to have been ultimately wused to
det onate the belt bonb on 21.5.1991 killing Rajiv Gandhi and
ot hers. Various _conspirators’ had been neeting each other
under the charge of Sivarasan for communicating anongst
t hensel ves. Wil e at Madras they used tel ephone nunbers of
Ebenezer Stores (2343402), Nalini (A1) (419493) and of
Shannugavadi vel u ( A- 15) (864249) . An OYT tel ephone
connection was applied for on 8.4.1991 in the nanme of
Shanthi (A-11) for the shop prem ses hired in her nane for
cof fee powder machine. On 11.5.1991 Nalini (A1) took Subha
and Dhanu to the shop of M Gunankhalal Soni- (PW179), gave
hi m t he neasurenent. of Subha for stitching a |Ioose salwar
kaneez from the material bought fromthe shop itself. This
sal war kameez was used by Dhanu for conceal i ng the
i mprovi sed expl osive device. On  18.4.1991 Nalini (A1),

Murugan (A-3), Arivu (A-18) and Suba Sundaram (A-22) and
deceased accused Haribabu attended the neeting of Rajiv
Gandhi and Jayal alitha at Marina Beach, ~ Mdras. On the
ni ght between My 7-8, 1991 Nalini (A-1), Mrugan (A3),

Arivu (A-18) and deceased accused Sivarasan, Subha, Dhanu
and Haribabu attended the neeting of Prine Mnister V.P

Si ngh at Nandanam WMadras, where they conducted a “dry run’

by securing access to V.P. Si ngh for garlanding him On
May 16/17, 1991 Vijayan (A-12), Sivarasan and Nero dug a pit
in the kitchen room of the house of Vijayan (A-12) for the
purpose of ~concealing wreless set and gun. On 17.5.1991
Ruban (A-6) along with Vijayendran (PW111) was sent to
Jai pur for the purported purpose of fixing an artificia

linmb on the leg of Ruban (A-6) but in fact for _hiring safe

acconodat i on. Simlar role has been assigned to Robert
Payas (A-9) and Athirai (A-8) for hiring a place at Delhi
for LTTE activists. Al l the payments (for hiring
accommodat i on, buying vehicles and expenses of Ruban  (A-6)
and going to Jaipur, etc. were borne by Sivarasan. On

19.5.1991 tour programre of Rajiv Gandhi to Tami| <“Nadu for
May 21 and 22, 1991 was published in | ocal newspapers. \en
Nalini (A1), Subha and Dhanu after visiting Mahabal i puram
cane to the house of Nalini (A1) at Villivakkamthey found
Sivarasan waiting for them He showed the clipping of the
Tam | newspaper in which the visit to Tam | Nadu for
el ection canmpaign of Rajiv Gandhi was published. Sivarasan
told Nalini (A-1) to take two days | eave. On 19.5.1991
itself Sivarasan went to the house of N. Vasantha Kunmar
(PW75) where Vijayanandan (A-5) was staying and shifted him
to the house of one Vanan. On 20.5.1991 Kanagasabapat hy
(A-7) along with Vanan went to Delhi by flight to fix a
house there. One house in Del hi was secured at Mdti Bagh
bel onging to K Thi agar aj an (PW57). On 20.5.1991
Si varasan visited the house of Bhagyanathan (A-20) where




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 34 of 195
Bhagyanat han (A-20), Murugan (A-3), Arivu (A-18) and
deceased accused Hari babu were present. A nessage had

already been Ileft at the house of Hari babu when he was not
there by Murugan (A-3) to go to the house of Bhagyanathan
(A-20). Nalini (A-1) also joined the group. Sivarasan told
Nalini (A-1) to apply for half day casual |eave on 21.5.1991
as venue of the public nmeeting, which Rajiv Gandhi was to
address, was at Sriperunbudur. Arivu (A-18) gave a Kodak
colour filmroll to Haribabu. This Kodak colour filmwas to
be used by Haribabu to take pictures of the scene of crine.
On 21.5.1991 Haribabu purchased a sandal wod garland from
Poompuhar Enpori um He then went to the studio of K Ravi
Shankar (PW 151) and borrowed his camera (MO1). In the
afternoon he went to the studio of Suba Sundaram (A-22) when
he was having garland packet in his hands. On 21.5.1991
Nalini (A-1) got permission fromher office to leave early
and told her colleague N  Sujaya Narayan (PW6) that she
was going to Kancheepuram for buyi ng sarees. She went to
her nother’'s  house at Royapettah where Mirugan (A-3) was
present. ' He directed her to rush to her Villivakkam house
where Sivarasan would be waiting for her or else he would be
angry. From there Nalini (A1) imediately went to her
house at Villivakkam It was about 3.00 p.m

On t hat very day Sivarasan dressed in white

kurta-pyjanma | eft the house of Jayakumar (A-10). Sant han
(A-2) was also present there at that tinme. Sivarasan was
armed with a pistol.  Sivarasan then went to ‘the house of

Vijayan (A-12) and talked to Subha and Dhanu.. Both Subha
and Dhanu went inside the roomand after about 30 to 40

m nutes cane out. Dhanu was wearing the orange col our
sal war kaneez. Sivarasan, Subha and Dhanu went to the ouse
of Nal i ni (A-1) at Villivakkam in an auto-rikshaw.

Si varasan had asked Vijayan (A-12) to hire the auto-rikshaw
and had told him to stop at a distance from his house.
Subha told Nalini (A-1) that Dhanu was going to create
history by assassinating Rajiv. Gandhi and they would be
happy if she participated in that. Nalini (A1) agreed

Nalini (A1) also saw that some apparatus were conceal ed
underneath the dress of Dhanu. Al four of them nanely,
Si varasan, Subha, Dhanu and Nalini- (A-1) went in the
auto-ri kshaw to a nearby tenple where Dhanu offered prayers.
They then went to Parrys Corner where Haribabu was waiting
for them with canmera and sandal wood garland. Al five then
now | eft for Sriperunbudur by bus and reached there at about
7.30 p.m Near Indira Gandhi Statue Sivarasan directed
Nalini (A1) to give cover to Subha and Dhanu at the place
of neeting before the occurrence and after thel occurrence
had taken place to take care of Subha and to wait for him
near the statue of Indira Gandhi for about ten mnutes and
if he failed to turn up they could proceed as already
pl anned. They then proceeded towards the place of neeting.
Si varasan and Haribabu went towards the stage. Nal i ni
(A-1), Subha and Dhanu sat in the woIren encl osure.
Si varasan then came to the wonen encl osure, got the garland
parcel from Subha and took wi th hi m Dhanu towards the stage.
Nalini (A-1) saw Dhanu standing in between a young gir

(Kokila) and a lady (Lata Kannan) near the red carpet. It
was about 9.30 p.m Thereafter Rajiv Gandhi arrived.
Nalini (A1) and Subha got up fromthe wonen encl osure and
noved away. There was a |loud explosion. Nalini (A1) and
Subha ran across to Indira Gandhi statue and waited for
Si varasan. Sivarasan came there and told them that Rajiv
Gandhi and Haribabu died in the blast and that it was
unfortunate that Haribabu died. Dhanu of course exploded
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hersel f. All this has cone in the confession of Nalin
(A-1) admissibility of which has been challenged by M.
Nat ar aj an.

After the occurrence prosecution |ed evidence of
har bouring, escaping and renoval and destruction of
incrimnating evidence.

Dhanu is already dead in the blast. She was a human
bonb. Principal perpetrators of the crime and others net
their end during the course of investigation. They are al
dead. They committed suicide. They are Sivarasan, Subha,
Hari babu, Nero, Shannmugam  Trichy Santhan, Suresh Master,
Di xon, Amman, Driver Anna @Keerthy and Januna @ Janeel a,
all Sri Lankan nationals.

First Information Report of the crine was |odged at
1.15 a.m  on 22:5.1991 under Section 302, 307, 326 IPC and
Section 3/ to 5 of I'ndian Explosives Act. Camara (MO 1) was
found Iying on the dead body of Haribabu w thout any danage.
Ten phot ographs taken by Haribabu before he died at the
scene of crinme showed the presence of the accused Sivarasan
Dhanu, Subha and Nalini (A-1). One photograph al so showed

the event of the explosion itself. ( Exh. P-735 is the
exposed part of the filmand MO-542 is the unexposed part of
the film. During the course of investigation accused were

arrested on various dates and confessions of ‘all the accused
except Shankar (A-4), Vijayanandan (A-5), Ruban (A-6),
Kanagasabapathy (A-7), Shanthi -~ (A-11), Selvaluxm (A-13),
Bhaskaran (A-14), Suba Sundaram (‘A-22) and Ranganath (A-26)
were recorded. Their - dates of arrest, confession and
nationality are as under :-

Nane Nationality Dat e of Dat e of
attest conf essi on
Nalini (A1)  iIndian  14.6.91  9.8.91
Sant han( A- 2) Sril ankan 22.7.91 17.9.91
Murugan (A-3) Sril ankan 14.6.91 8.8.91

Shankar (A-4) Sril ankan 19.5.92 confessi on

Ruban (A-6) Sril ankan 16.5.92

No

Vi j ayanandan (A-5) Sril ankan 16.5.92 No. confession
No. confession
No

Kanagasabapat hy(A-7) Srilankan 4.7.91 conf essi on

Athirai (A-8) Sril ankan 5.7.91 29.8.91
Robert Payas (A-9) Srilankan 18.6.91 15.8.91
Jayakunmar (A-10) Sril ankan 26.6.91 22.8.91
Shanthi  (A-11) I ndi an 16.5.92 No confession
Vijayan (A-12) Sril ankan 8.7.91 4.9.91

Sel val uxm (A-13) I ndi an 16.5.92 No confession
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Bhaskar an (A-14) I ndi an 8.7.91 No conf essi on
Shannugavadi vel u( A-15) Sril ankan 16.5.92 17.5.92

Ravi (A-16) I ndi an 6.1.92 14.2.92
Suseendran (A-17) Indian 6.1.92 14.2.92
Arivu (A-18) I ndi an 19.6.91 15.8.91

[ runborai (A-19) Indian 9.10.91 3.12.91
Bhagyanat han (A-20) I ndian 11.6.91 5.8.91
Padma (A-21) I'ndi an 11.6.91 7.8.91
Suba Sundaram - (A-22) I ndi an 2.7.91 No conf essi on
Dhanasekaran (A-23) Indian 13.10.91 4.11.91
Rangam (A-24) Sril ankan 28.8.91 23.10.91
Vi cky (A-25) Sri |l ankan 4.2.92 24.2.92
Ranganat h ( A- 26) I ndi an 28.8.91 No confession

The i medi ate fall out of the assassination of Rajiv
Gandhi was that general elections in India got postponed. A
notification was issued by Election Conmission of \India on
22.5.1991 stating that earlier notification dated 19.4.1991
had been issued under Section 30 of the Representation of
Peopl e Act, 1951 fixing 20.5.1991, 23.5.1991 and 26.5.1991
as the dates on which poll ( shall be taken in the
parlianmentary constituencies in I'ndia and that "the country
has suffered a great tragedy in the death of Shri Rajiv
Gandhi at the assassins’ hands". The - El ection Conmi ssion
directed that election to the constituencies  fixed for
22.5.1991 shall be held on 12.6.1991 and that fixed for
26.5.1991 shall be held on 15.6.1991

During the course of investigation ~prosecution, as
stated above, arrested the accused on  various dates,
recorded their confessions, recorded the statenents of
Wi t nesses, coll ected docunents and other material and
subm tted chal l an under Section 173 of the Code for offences
puni shabl e under Sections 120-B IPC read with 302, 326, 324,
201 and 212 IPC, Sections 3, 4 and 5 of Expl osive Substances
Act; Sections 25 and 27 of Arns Act; Section 12 of Passports
Act; Section 14 of Foreigners Act; Section 6(1A) of Wreless
Tel egraphy Act and Sections 3(3), 4(2), 4(3) TADA, 1987.
Specific offences commtted by each of the accused in
pursuance to the crimnal conspiracy were al so stated

M. Natarajan took us through the evidence. He
understood the futility of the argunments, and in our opinion
rightly, to challenge the very existence of a conspiracy.
Fromthe evidence | ed by the prosecution he did not dispute
that reasonabl e grounds existed to believe that there was a
conspiracy to commit an offence. According to him the
obj ect of conspiracy was to assassi nate Rajiv Gandhi and not
to commit any terrorist act or disruptive activity falling
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under Sections 3 and 4 of TADA as contended by the
prosecution. Having accepted the existence of conspiracy he
said it was only to be seen as to what was the object of the
conspiracy and who were the nenbers of the conspiracy.
Conf essi ons of the accused have been recorded under Section
15 of TADA. Rule 15 of the TADA Rul es framed under Section
28 of TADA prescribes the conditions for recording of
confession made to police officer. He said confessions were
not voluntary and have been retracted by the accused. Under
Section 20 of TADA certain nodified provisions of the Code
are applicable. Except for Shanmugavadi velu (A-15), who was
taken into custody on 16.5.1992 and his confession was
recorded on the follow ng day, in the case of other accused
conf essi ons have been recorded only a day or so when the
police remand was to expire which was for 60 days. No
sufficient time was granted to the accused to reflect if
they wanted to make confession.. In the case of Nalini (A-1)
and Arivu (A-18) nmandatory safeguards have been vi ol at ed.
Confession of  one  accused coul d not be used for
corroboration of the confession of another accused.

M. Natrajan said that confessions of the accused
could not be taken into consideration. H s arguments were:

(1) all these confessions have been retracted by the accused
havi ng bei ng t aken under coercion and under Police
i nfl uence;

(2) sufficient tine was not -given to accused bef ore
recordi ng of the confession. They were given only few hours
to reflect if they wanted to nake any confession

(3) under the provisions of the Code as anended by TADA, the
Police took full remand of the accused for 60 days and when
a day or so before the remand was to expire the accused were
made to give their confessions. There is, thus, every
possibility of the confessions being extracted. It cannot
al so be ruled out that the confessions were obtained by
causing physical harmto the accused and pl ayi ng upon their

psychol ogy;

(4) confessions of Nalini (A1) and Arivu (A-18) are
ot herwi se inadm ssible as mandatory provisions contained in
Section 15 of TADA and Rule 15(3) of TADA Rules have been
vi ol at ed;

(5) all the accused were kept together in a building called
Mal agai situated at Green Pass Road, Madras which were. the

headquarters of CBI. Firstly, remand was taken for one
nmonth but no confession came to be recorded. Further renand
of one nonth was taken. During this period, “Ponanala
sub-jail was denotified as jail and handed over to CBlI and
converted into Police Station. All the accused wer e
transferred there and again kept together under the contro
of special investigating team of CBI. Legal principles

required that the accused shoul d have been kept separate and
sufficient tinme should have been given to themfor their
mnds to reflect if they wanted to make cl ean breast of the
whol e t hing;

(6) it is settled law that confession of an accused
cannot be used for corroboration of the confession nmde by
co-accused. The rule of prudence so requires; and

(7) all these confessions are post-arrest confessions
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and confession of one accused cannot be wused against the
other even with reference to Section 10 of the Evidence Act.
It could not be said that object of conspiracy was not
acconpl i shed by the assassination of Rajiv Gandhi and that
the conspiracy was still in existence.

Coming to the confession of Nalini (A1), it was
submitted by M. Natrajan that she, in her confession,
referred to Murugan (A-3), Arivu (A-18), Bhagyanathan (A-20)
and Padma (A-21) anong the accused now arrai gned before the
Court. She also referred to Jayakumar (A-10) though he
cones in the picture after the act of assassination has been
conpleted. Nalini (A-1) who was present at the scene of the
crime is the sole surviving accused of the group and had
gone to Sriperunbdur in furtherance of conspiracy to

assassi nate Rajiv Gandhi. Nalini (A-1) has denied in her
statenment under Section 313 of the Code that her confession
was voluntary. She sai d bl ank papers were got signed from

her. This confession does not satisfy the requirenent of
aw under ~Section 15 of TADA and Rule 15(3) of TADA Rul es

though it-is not disputed that” all the confessions are
recorded by V. Thi agaraj an (PW52), Superintendent of
Pol i ce.

It was submitted that the certificate required to be
recorded under Rule 15 (3) of the Rules of TADA is on the
same lines as given in Section 164 (4) of the Code. Section
164(4) of the Code is as under

"(4) Any such confession shall be recorded in the
manner provided in section 281 for recording the
exam nati on of an accused person and shall be signed
by the person making the confession; and t he
Magi strate shall rmake a nmenmorandum at the foot of
such record to the follow ng effect:

"I have explained to (nane) that he is not bound to
nake a confession and that, if he does so, any
confession he may nmake nmay be wused as evidence
against him and | believe that this confession was
voluntarily made. It was taken in my presence and
hearing, and was read over to the person making it
and admitted by himto be correct, and it contains a
full and true account of the statenent made by him

(Si gned) A. B.
Magi st rate".

It is unnecessary to refer to provisions of Section
281 of the Code as it is not disputed that otherwi se the
confessions of the accused have been properly recorded.
Contention in the case of Nalini (A1) is that the nandatory
provision of Rule 15 (3) have been violated as it 'is not
signed by Nalini (A-1) which signatures are required at the
end of the confession. It was thus submtted that since the
conf essi on does not bear the signatures of Nalini (A1) it
could not be said to be a valid confession. It is inportant
that the accused signs the confession at the end. In that
way he conprehends that he has made confession. Conf essi on
of Nalini (A1), it was submitted, has to be rejected inits
entirety. Confession is said to be in 18 pages out of which
only pages 1 to 16 bear her signatures while pages 17 and
18, which are crucial to the confession, do not bear her
si gnat ur es. It may be said that the police officer has
appended his certificate at the end of the confession but
his recording of the certificate is immterial if the
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accused did not append his signatures at the end of the
conf essi on. Omi ssion of signatures of Nalini (Al) cannot

cure the defect. V. Thiagarajan (PW52), who recorded the
confession, nerely stated in the exam nation-in-chief that
his not getting the signatures of Nalini (A1) was an
om ssi on. No explanation has been given as to why the
om ssion occurred and it was not for the accused to bring
out in cross-exam nation as to the circunstances under which
signatures of Nalini (A1) could not be obtained at the end
of the confession. It is also not relevant if each page of
the confession is signed, signature has to be put on the
| ast page at the end of the <confession and only then
endorsenent by the police officer recording the confession
has a neaning. Both the signatures at the end of the
confession and the certificates of the police officer nust
go together. Rule 15 provided an assurance that confession
recorded is as per prescribed provisions. In support of the
subm ssion M. Nat araj an referred to a Constitution Bench
decision of this Court in Kartar Singh vs. State of Punjab
(1994 ('3) SCC  569) wher e this Court consi der ed
constitutional-validity of the provisions of Section 15 of
TADA and Rule 15 of TADA Rules. It was submitted that the
constitutional validity of TADA was upheld because of the
saf equards provided by Rule 15 for recording confession by
police officer which under ordinary law is inpermssible.
In Kartar Singh's case the Court said :-

"In view of the legal position vesting
authority on. higher police officer to record the
confession hitherto enjoyed by the judicial officer
in the normal procedure, we state that there should
be no breach of procedure and the accepted norns of
recording the confession which should reflect only
the true and voluntary statenment and there should be
no room for hyper criticismthat the authority has
obtai ned an invented confession as a source of proof
irrespective of the truth and creditability as it
could be ironically put that when a judge renarded,
"Am | not to hear the truth", the prosecution giving
a startling answer, "No, Your Lordship is to hear
only the evidence"." (Para 254)

This is howthis Court anal yzed Section 15 and Rule
15: -

"As per Section 15(1), a confession can
either be reduced into witing or recorded on any
nmechani cal device |ike cassettes, tapes or  sound
tracks from which sounds or images can be
reproduced. As rightly pointed out by the  |earned
counsel since the recordi ng or evidence on
mechani cal device can be t anmper ed, tailored,
tinkered, edited and erased etc., we strongly fee
that there nust be sonme severe safeguards which
should be scrupulously observed while recording a
confession under Section 15(1) SO t hat t he
possibility of extorting any fal se confession can be
prevented to sone appreciabl e extent.

Sub-section (2) of Section 15 enjoins a
statutory obligation on the part of the police
officer recording the confession to explain to the
person making it that he is not bound to make a
confession and to give a statutory warning that if
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he does so it may be used as evidence agai nst him

Rule 15 of the TADA Rules inposes certain
conditions on the police officer with regard to the
node of recording the confession and requires the
police officer to make a nenorandum at the end of
the confession to the effect that he has explained
to the neker that he was not bound to nmake the
confession and that the confession, if nmade by him
would be wused as against himand that he recorded
the confession only on being satisfied that it was
vol untarily made. Rul e 15(5) requires that every
confession recorded under Section 15 should be sent
forthwith ei t her to t he Chi ef Met r opol i tan
Magi strate or the Chief Judicial Magistrate having
jurisdiction over the area in which such confession
has been recorded and t he Magi strate shoul d
forthwith forward the recorded confession received
by himto the Designated Court taking cogni zance of
t'heof f ence.

For the foregoing discussion, we hold that
Section 15 is not liable to be struck down since
that section does not offend either Article 14 or
Article 21 /of the Constitution.

Not wi t hst andi ng our final conclusion nmade in
relation to the intendnent of Section 15, we would
hasten to add that the recording of a confession by
a Magi strate under Section 164 of the Code is not
excluded by any exclusionary provision in the TADA
Act, contrary to the Code but on the other hand the
police officer investigating the case under the TADA
Act can get the confession or statement of a person
indicted with any offence -under any of t he
provi si ons of the TADA Act recorded by any
Met r opol i tan Magi strat e, Judi ci al Magi strate
Executive Magistrate or Special Executive Magistrate
of whom the two |latter Magistrates are-included in
Section 164(1) by sub-section (3) of Section 20 of
the TADA Act and enpowered to record confession

The net result is that any confession or
statenment of a person under the TADA Act  can be
recorded either by a police officer not lower in
rank than of a Superintendent of Police, in-exercise
of the powers conferred under Section. 15 or by a
Metropolitan Magistrate or Judicial Mgistrate or
Executive Magistrate or Special Executive Magistrate
who are enpowered to record any confession /under
Section 164 (1) in view of sub-section [(3) of
Section 20 of the TADA Act."

Ref erence was al so made to a Division Bench decision
of the Bonbay Hi gh Court in Abdul Razak Shai kh vs. State of
Mahar ashtra (1988 Crl.L.J. 382), which relying on a
decision of Privy Council in Nazir Ahmad vs. Ki ng- Enper or
(AIR 1936 PC 253), held, "that the provision that the
Magi strate after recording confession should obtain the
signature of the accused thereon is a salutary provision and
has been specially provided for, for safeguarding the
interest of the accused and, therefore, it is nandatory".
H gh Court said that this omssion cannot be cured by
exam ning the Magistrate under Section 463 of the Code.
Section 463 of the Code is as under :-
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"463. Non-compliance with provisions of section 164
or section 281.-- (1) If any Court before which a
confession or other statenent of an accused person
recorded, or purporting to be recorded under section
164 or section 281, is tendered, or has been
received, in evidence finds that any of t he
provisions of either or such sections have not been
conplied with by the Mgistrate recording t he
statenent, it may, not wi t hst andi ng anyt hi ng
contained in section 91 of the Indian Evidence Act,
1872 (1 of 1872), take evidence in regard to such
non- conpl i ance, and may, if satisfied that such
nonconpl i ance has not injured the accused in his
defence onthe nerits and that he duly made the
statenment recorded, admt such statenent.

('2) The provisions of this section apply to
Courts of appeal, reference and revision."

In Nazir Ahmad vs. King-Enperor (AR 1936 PC 253)
the Magistrate, who purportedly recorded the confession, was
called as a witness. He said that the accused made a ful
conf essi on of hi's partici pation in the crine. The
Magi strate said he nmade rough notes of what he was told and,
after dictating to a typist nenorandum fromthe rough notes,
then destroyed them The Board then noticed

"He produced, and there was put in _-evidence, a
nmenorandum called a note, signed by him containing the

substance but not all of the nmatter to  which he spoke
orally. The note was signed by himand at the end, above
the signature, there was appended a certificate sonewhat to
the sanme effect as that prescribed in S 164, and in
particular stating that the Magistrate believed that ’the
pointing out and the statenents were voluntarily nade’ . But

it was not suggested that the Magistrate, though he was
mani festly acting under Part 5 of the Code, either purported
to followor in fact followed the procedure of Ss.. 164 and
364 (old Code). Indeed, as there was no record in existence
at the nmaterial time, there was nothing to be shown or to be
read to the accused, and nothing he could sign or refuse to
sign. The Magistrate offered no explanati on of why he acted
as he did instead of follow ng the procedure required by S.
164."

The Board did not express any opinion in this case
on the question of the operation or scope of Section 533
(old) corresponding to Section 463 of the present “Code. It
was conceded that the Magi strate neither acted nor purported
to act under Section 164 or Section 364 (old) and nothing
was tendered in evidence as recorded or purporting to be
recorded under either of the sections. The Board then went
on to hold as under: -

"On the mtter of construction Ss. 164 and
364 nust be | ooked at and construed together, and it
woul d be an unnatural construction to hold that any
other procedure was permtted than that which is
laid down with such wnminute particularity in the
sections thensel ves. Upon the construction adopted
by the Crown, the only effect of S. 164 is to all ow
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evidence to be put in aformin which it can prove
itself under Ss. 74 and 80, Evidence Act. Their

Lordships are satisfied that the scope and extent of
the section is far other than this, and that it is a
section conferring powers on Magi strat es and
delimting them It is also to be observed that, if
the construction contended for by the Crown be
correct, all the precautions and safeguards Ilaid
down by Ss. 164 and 364 woul d be of such trifling
value as to be alnost idle. Any Mgistrate of any
rank coul d depose to a confession nmade by an accused
so long as it was not induced by a threat or
prom se, without affirmatively satisfying hinself
that it was nade voluntarily and wi thout show ng or
reading to the accused any version of what he was
supposed to - have said or asking for the confession
to be vouched by any - signature. The range of
magi steri al confessions would be so enlarged by this
process that the provisions of S. 164 would al nost
i'nevitably be w dely disregarded in the sane manner
as they were disregarded in the present case."

I n Abdul Razak Shaikh’s case Bonbay Hi gh Court also
relied on a decision of the Nagpur H gh Court in Neharoo
Mangtu Satnam vs. / Enperor (AR 1937 Nag 220), where also
Nagpur High Court relying the aforesaid decision of the
Privy Council in Nazir Ahmad vs. King-Enperor (AR 1936 PC
253) held that the evidence of the Magistrate, who recorded
the confession of ‘the accused and did not obtain his
signatures thereon was inadm ssible. The Magi strate al so
whi |l e recordi ng the confession of the accused did not follow
the provisions of Sections 164 and 364 of the Code (old) and
did not record the confession of the accused wth required
care and formality. He also did not record the certificate
as required by Section 164 and also failed to obtain
signature of the accused. The Magistrate subsequently went
into the witness box for the prosecution and deposed that
the confession was nade by the accused voluntarily. In
these circunstances High Court held that the evidence of the
Magi strate was i nadmi ssi bl e and the confession recorded by
hi m was ineffective.

In the case bhefore the Bonbay H gh Court contention
was that "as per the provisions of sub-section (4) of
Section 164 Cr.P.C. it is mandatory for ~the ~Magistrate,
after recording the confession, to obtain the signature of
the accused thereon and as in the present case the |[earned
Judicial Magistrate failed to obtain the signature of the
accused on the confession recorded by him that . confession
could not be adnitted in evidence and the defect could not
be cured by invoking the provisions of S. 463, Cr.P,.C".
This contention was upheld by the H gh Court relying on the
af oresaid two deci sions one of the Privy Council and the
other of the Nagpur High Court. W do not think the view
taken by the Bonbay Hi gh Court and Nagpur H gh Court is

correct. It may noted that the Privy Council did not
consi der the scope and applicability of Section 463 in the
circunstances of the case before it. In that case it was

conceded that the confessions were not recorded either under
Section 164 or Section 281 of the Code. The view taken by
the Bonbay H gh Court appears to us to be rather too
technical and if we accept this view it would be alnopst
maki ng Section 463 of the Code ineffective. Confession of
Nalini (A-1) runs into 18 pages. The certificate as
required by Rule 15 (3) of TADA Rules in the form prescribed
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has been appended by V. Thiagarajan (PW52), S.P., at the
end of the confession. Signatures of Nalini (A-1) appear on
pages 1 to 16. 1In his testinony V. Thiagarajan (PW52) has
submitted that his not getting signatures of Nalini (A-1) at

the end of confession is an omssion. There is no
cross-exam nation of V. Thi agar aj an (PW52) as to why the
om ssion occurred. It has not been suggested that the
om ssi on was deliberate. Statement of V. Thi agar aj an

(PW52) is forthright. There could certainly be a human
error but that would not nmean that Section 463 of the Code

becomes i napplicable. M. Natarajan is <correct in his
submi ssi on that when the requirenent of law is that
confession should be signed by the person making it, it

would nmean his signatures at the end of the confession

What Section 463 requires is that evidence could be Iled of
police officer recording the confession as to why provisions
of Rule 15 (3) -could not be conplied while recording the
confession. It has not been suggested or brought on record
as to how not getting signatures of Nalini (A-1) on the |ast
pages of the confession has injured her in her defence on
the nerits of  the case. The conf essi on has been
corroborated in material particulars by nmeans of independent
evidence even if the confessions of the co-accused are set
apart. Confession of Nalini (A-1) was recorded on 7.8.1991
and was sent to the court of the Chief Judicial Magistrate
on the followi ng day and on 9.8.1991 it was sent to the

Desi gnated Court. W find that the confession was duly
made, which was recorded by V. Thi agaraj an (PW52). We
are, therefore, inclined to adnit the confession of Nalin

(A-1) overruling the objectionthat Rule 15 (3) of the TADA
Rul es has been vi ol at ed.

We think sufficient time was givento the accused in
the circumstances of the case for themto reflect if they
wanted to make confession. Merely because confession was
recorded a day or so before the police remand was to expire
woul d not make the confession involuntary. No conplaint was
made before the trial court that confession was the result
of any coercion, threat or use of any third degree methods
or even playing upon psychol ogy of the accused.

In the Case of Arivu (A-18) it was submtted that

when he was produced before V. Thi agar aj an (PW52) on
14.8. 1991 his statenent was recorded that he wanted to give
confession statement voluntarily. But then while giving

time to himfor reflection V. Thiagarajan (PW52) recorded
that "the accused Shri Payas @ Kumaral i ngam has been nmade to
remain alone in his apartnent for the purpose of reflection
in order to further make up his mnd as to whether he shoul d
nake a confessional statement or not". Argunent was that it
was not Arivu (A-18), who was called on 14.8.1991 and rather
it was accused Payas (A-9). W do not think that this

submi ssion has any nerit as on the follow ng day, i.e.
15.8.1991 confession dated 15.8.1991 of Arivu (A-18) was
duly recorded. W have examned the proceedings  of

14.8.1991 and of 15.8.1991 and we have no doubt in our mnds
that these refer to the accused Arivu (A-18) and that the
nane of Payas (A-9) was nerely typing error and no advant age
can be drawn fromthat.

M. Natrajan said that evidence in the present case does
not show if any offence under Section 3 or 4 of TADA has
been nmade out and when there is no offence under TADA,
provi sions of Section 15 of TADA would not apply and all the
conf essi ons woul d becone inadmi ssible in evidence as al
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these were nmde before a Police Oficer. |In support of his
subm ssions, he referred to a decision of this Court in
Bil al Ahned Kal oo vs. State of Andhra Pradesh [(1997) 7 SCC
431] . In that case, the accused was chall aned before the
Desi gnated Court at Hyderabad for offences wunder Sections
124- A, 436, 153-A and 505(2) I PC and under Sections 3, 4 and
5 of TADA and also under Section 25 of the Arms Act. The
Desi gnated Court acquitted himof the offences under TADA
but convicted him of the offences under the |IPC and al so
under Section 25 of the Arns Act. |In these circunstances,
this Court said that confession nade by the accused before
the Police Oficer was inadmssible in respect of the
of fences under the I PC. 'The Court observed as under

"While dealing with the offences of which the
appel l ant was convicted there is no question of
| ooking into the confessional statenent attributed
to him~ much less relying on it since he was
acquitted of all offences under TADA. Any
confession nade to a police officer is inadm ssible
in_evidence as for these offences and hence it is
fairly conceded that the said ban would not wane off
in respect of offences under the Penal Code nerely
because the trial was held by the Designated Court
for offences under TADA as well. Hence the case
agai nst himwould stand or fall- depending on the
ot her evi dence."

As to whether any offence under Section 3 or 4 of
TADA is made out in the present case, we wll ~consider at
subsequent stage of the judgnent. In-viewof the decision
of this Court in Bilal Ahnmed Kal o0’ s case contention of M.
Natrajan is rather correct. However, it appears to us that
whil e hol ding the confession to be inadmissible in a tria
when the accused is acquitted of offences under Section 3 or
4 of TADA, provisions of Section 12 of the TADA were not
taken into consideration by this Court in the said’judgnent.
Section 12 reads as under

"12. Power of Designated Courts with respect to other
of fences. - (1) Wen trying any of fence, a Designated
Court may also try any other offence with which the
accused may, under the Code, be charged-at the sane
trial if the offence is connected w th such other
of f ence.

(2) If, in the course of any trial under/this
Act of any offence, it is found that the accused
person has conmtted any other offence under this
Act or any rule nade thereunder or under any | other
| aw, the Designated Court may convict such person of
such other offence and pass any sentence authorised
by this Act or such rule or, as the case nay be,
such other law for the puni shnent thereof."

It is apparent that provisions of Section 12 of TADA
were not brought to the notice of the Court in Bilal Ahmed

Kal o0’ s case. This judgment which was rendered by two
| earned Judges of this Court, does not lay a good |law on
this aspect of the nmatter. Continuing M. Natrajan said

that even if the confession of an accused is admssible
under Section 15 of TADA it is not a substantive piece of
evi dence and cannot be used agai nst a co-accused unless it
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is corroborated in material particulars by other evidence.
Conf essi on of one accused cannot corroborate the confession
of anot her. In support of his subm ssion, he referred to
anot her two Judge Bench decision in Kal panath Rai vs. State
(Through CBI) [(1997) 8 SCC 732] where this Court said that
confession under Section 15 of TADA cannot be used as
substantive evidence and that it has only corroborative
value. This is how this Court considered this question :

" 70. Secti on 15 of TADA provi des t hat
"notwi thstanding anything in the Code or in the
I ndi an Evi dence Act ... a confession nade by a
person before a police officer not lower in rank
than a Superintendent of Police ... shall be
admi ssi bl e in the  trial of such person or

co-accused, abettor or conspirator for an offence
under this Act or rules nmade thereunder, provided
that co-accused, abettor or conspirator is charged
and tried in the sane case together wth the
accused". In this context we may point out that the
words "or co-accused, abettor or conspirator” in the
proviso were not in'the section until the enactnent
of Act 43  of 1993 by which those words were
i nserted. /By the sane Amendnent Act Section 21 was
also recast /which, as it originally stood, enabl ed
the Designated Court to draw a |egal presunption
that the accused had committed the offence "if it is
proved that = a confession has been nmade by a
co-accused that the accused had committed the
of fence".

71. The legal presunption linked to an accused
vis-a-vis a confession made by a coaccused has been
del eted by Parliament through Act 43 of 1993 and as
a package inserted the words nentioned above in

Section 15.
72. VWat is the effect of such deletion from
Section 21 and addition to Section 15 of TADA? It

should be renenbered that under Sections 25 and 26
of the Evidence Act no confession nmade by an accused
to a police officer, or to any person while he was
in police custody could be admtted in evidence, and
under Section 162 of the Code no statenent nade by
any person during investigation to a police  officer
could be wused in a trial except for the purpose of

contradiction. In view of the aforesaid ban inposed
by the legislature Section 15 of TADA provides an
exception to the ban. But it is well to renenber

that other confessions which are admissible even
under the Evidence Act could be used as against a
co-accused only upon sati sfaction of certain
condi tions. Such conditions are stipulated in
Section 30 of the Evidence Act, which reads thus :

" 30. When nore persons than one are being
tried jointly for the sane of fence, and a confession
made by one of such persons affecting hinmself and
some other of such persons is proved, the court may
take into consideration such confession as against
such other person as well as against the person who
makes such confession."

73. The first condition is that there should be
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a confession i.e. i ncul patory statenent. Any
excul patory admi ssion is not usable for any purpose
what soever as against a coaccused. The second

condition is that the nmaker of the confession and
the co-accused should necessarily have been tried
jointly for the sane offence. In other words, if
the coaccused is tried for some other offence,
though in the sane trial, the confession made by one

is not usabl e against the co-accused. The third
condition is that the confession nade by one accused
should affect him as well as the co-accused. In

ot her words, if the confessor absolves hinself from
the offence but only involves the co-accused in the
crime, while naking t he conf essi on, such a
conf essi on cannot be used agai nst the coaccused.

74. Even if no conditions are satisfied the use
of a confession as against a co-accused is only for
a'very limted purpose i.e. the same can be taken
i'nto consideration as agai nst such other person. It
is nowwell settled that under Section 30 of the
Evi dence Act the confession made by one accused is

not substantive evidence agai nst a co-accused. It
has only a corroborative value (vide Kashmra Singh
v. State of MP. (AR 1952 SC /159 : 1952 SCR

526), Nathu v. State of U P. (AR 1956 SC 56) and
Hari charan Kurm v. State of ~ Bihar (AIR 1964 SC
1184).

75. A confession nmade adm ssi bl'e under Section
15 of TADA can be used as agai nst a co-accused only
in t he same nmanner and subject to ‘the sane
conditions as stipulated in Section 30 of the
Evi dence Act."

M. Altaf Ahmad, |learned Additional Solicitor
General submitted that the statement of law as spelled out
in para 75 of the judgnent in Kalpnath Rai’'s case needs
re-consi deration. He said what Section 15 contains’ is a
non- absent e clause and it applies notwithstanding the
provi sions of the Evidence Act and the Code.

Section 21 of TADA was anended by the anending Act
43 of 1993 and clauses (c) and (d) were omtted. Section 21
bef ore deletion of clauses (c) and (d) was as under :-

"21. Presunption as to offences under Section 3. /- (1)
In a prosecution for an offence wunder sub-section- (1) of
Section 3, if it is proved -

(a) that the arns or explosives or any other
substances specified in Section 3 were recovered
fromthe possession of the accused and there is
reason to believe that such arms or expl osives or
ot her substances of a simlar nature, were wused in
the conmmi ssion of such offence; or

(b) that by the evidence of an expert the finger
prints of the accused were found at the site of the
of fence or on anything including arns and vehicles
used in connection wth the commssion of such
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of fence; or

(c) that a confession has been nade by a
co- accused that the accused had conmmtted the
of fence; or

(d) that the accused had nade a confession of
the offence to any person other than a police
of ficer,

the Designated Court shall presume, unless the

contrary is proved, that the accused had comitted
such of fence

(2) In a oprosecution for an offence under
sub-section (3) of Section 3, if it is proved that
the accused rendered any financial assistance to a
person —accused of, or reasonably suspected of, an
of fence under that section, the Designated Court
shal'l presune, unless the contrary is proved, that
such person has commtted the offence under that
subsection. ™"

By the same ~amending Act words "or co-accused,
abettor or conspirator” were introduced in Section 15 TADA
after the words  "shall be admissiblein the trial of such

person”. Now this Section reads as under :-
"15. Certai n- confessions nade to police officers
to be t aken into consi derati on. - (1)

Notwi t hstanding anything in the Code or in the
I ndi an Evi dence Act, 1872 (1 of 1872), but | subject
to the provisions of this section, a confession made
by a person before a police officer not [ower in
rank than a Superintendent of Police and recorded by
such police officer either in witing or on any
mechani cal device |like cassettes, tapes or sound
tracks from out of which sounds or images can be
reproduced, shall be admissible in the trial of such
person or co-accused, abettor or conspirator for an
of fence under this Act or rules made thereunder.

Provided that co- accused, abett or or
conspirator is charged and tried in the same case
together with the accused.

(2) The police officer shall, before recording
any confession under sub-section (1), explain to the
person nmaking it that he is not bound to nmake a
confession and that, if he does so, it may be used
as evidence against him and such police officer
shall not record any such confession unless  upon
guestioning the person naking it, he has reason to
believe that it is being made voluntarily."

In Kal pnath Rai’s case this Court said that Sections
25 and 26 of the Evidence Act were excluded and not Section
30. The question that arises for consideration is as to
what is the effect of deletion clauses (c) and (d) in
Section 21 and addition of words in Section 15.

M. Altaf Ahmad said that the provisions of
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Sections 15 and 21 after their anendnment provided that a
confession of an accused is now adnmssible in evidence
agai nst co-accused. It is the substantive evidence agai nst
the co-accused as well. Concept of drawing presunption
though as was earlier mentioned in Section 21 now no nore
exi st ed.

When Section 15 TADA says that confession of an
accused i s admi ssi bl e against co-accused as well it would be
substantive evidence against the co-accused. It is a
different matter as to what value is to be attached to the
confession with regard to the coaccused as that would fal
in the real mof appreciation of evidence.

The term ’adni ssible’ under Section 15 has to be given a
meani ng. Wen it says that confession is adm ssibl e against
a co-accused it -can only nean that it is substantive
evi dence against-himas well as against the naker of the
conf essi on.

M. Natrajan said that +the confession nmay be
substanti ve evi dence agai nst the accused who nade it but not
agai nst his co-accused. He reasoned that the confession was
not that of the co-accused and it was not the evidence; it
is the confessor who owned his guilt and not the co-accused;
it is not evidence under Section 3 of the Evidence Act; it
is not tested by cross-exanination; and lastly, after all it
is the statenent of an acconplice. ~According to himit can
have only corroborative value and that is a well established
principle of the evidence even though Section 3 and Section
30 of the Evidence Act be ignored. But then Section 15 TADA
starts with non-absente clause. It says Evidence Act wll
not apply and neither the Code of Crimnal Procedure. This
is certainly a departure fromthe ordinary law. But then it
was al so the submissions of M. ~Natrajan that the bar which
is renoved under Section 15 is qua Sections 24, 25 and 26 of
the Evidence Act and not that all the provisions' of the
Evi dence Act have been barred fromits application. He,
therefore, said that the view taken by this Court in
Kal pnath Rai’'s case [(1997) 8 SCC 732) that Section 30
Evi dence Act was in any case applicable, was correct. We
think, however, that the view expressed in that case needs
reconsi deration.

If we analyze Section 15 the words which have  been
added by the Anending Act, 1993 have to be given proper
meani ng and if we accept the argunent of M. Natrajan these
words wll be superfluous which would be against. the
el ementary principles of interpretation of statute. For the
confession of accused to be adnmi ssible against coaccused
proviso to Section 15 says that they should “be tried
together. That is also Section 30 Evidence Act. C auses
(c) and (d) of Section 21 were deleted which raised a
presunption of guilt against the co-accused. According to
M. Natrajan that provision nmde the conf essi on of
co-accused a substantive evidence and Parliament did not
think it proper that it should be so. But then why add the
words in Section 15?

"Adm ssible’ according to Black’s Law Dictionary
neans, "pertinent and proper to be considered in reaching a
deci si on. Used with reference to the issues to be decided
in any judicial proceeding."

It defines ' Admi ssible evidence’ as, "As applied to
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evidence, the termneans that the evidence introduced is of
such a character that the court or judge is bound to receive

it; that is, allowit to be introduced at trial. To be
"adm ssi bl e" evidence nust be relevant, and, inter alia, to
be "relevant" it nmust t end to est abl i sh mat eri a

proposition...." If we again refer to Black’s Law Dictionary
"substantive evidence’ neans "that adduced for the purpose
of proving a fact in issue, as opposed to evidence given for
the purpose of discrediting a witness (i.e. showing that he
is unworthy of belief), or of corroborating his testinony".

TADA was enacted to nmeet extra-ordinary situation

existing in the country. Its departure from the |aw
relating to confession as contained in Evidence Act is
del i berate. Law has “to respond to the reality of the
situation. What is adm ssible is the evidence. Conf essi on

of the accused is admissible with the same force inits
application to the coaccused who'is tried in the sane case.
It is primary evidence and not. corroborative. Wen the
| egi sl ature enacts that Evidence Act would not apply which
woul d rmnean all” the provisions of the Evidence Act including
Section 30. By judici al interpretation or judicia
rigmarole, as we may put-it, the Court cannot again bring
into operation Section 30 of the Evidence Act and any such
attenpt would not / appear to be quite warranted. Reference
was mde to a few decisions on t he guestion of
interpretation of Sections3 and 30 -of the Evidence Act,
forenost being that of the Privy Council in Bhuboni Sahu vs.
The King (AIR 1949 PC 257), and though we note this decision
it would not be applicabl e because of the view which we have
taken on the exclusion of Section 30 of the Evidence Act.
I n Bhuboni Sahu’s case the Board opi ned-as under :-

"Section 30 seens to be based on'the view that an
admi ssion by an accused person of his own guilt
af fords sonme sort of 'sanction in support  of the
truth of his confession against others as well as

hi nmsel f. But a confession of a co-accused is
obvi ously evidence of a very weak type. 1t does not
indeed cone wthin the definition of "evidence"
contained in S. 3, Evidence Act. It is not
required to be given on oath, nor in the presence of
the accused, and it cannot be tested by
cross-examnation. It is a nuch weaker type  of
evidence than the evidence of an approver which is
not subject to any of those infirnmties. Secti on

30, however, provides that the Court may take the
confession into consideration and thereby, no doubt,
nmakes it evidence on which the Court may act; but
the section does not say that the confession'is to
amount to proof. Clearly there nust “be other
evi dence. The confession is only one elenent in the
consideration of all the facts proved in the case;
it can be put into the scale and weighed wth the
ot her evidence. Their Lordships think that the view
which has prevailed in nost of the Hi gh Courts in
India, nanely that the confession of a co-accused
can be wused only in support of other evidence and
cannot be made the foundation of a conviction, is
correct."”

In Kashmra Singh vs. State of Madhya Pradesh (1952
SCR 526) one of the questions was how far and in what way
the confession of an accused person can be used against a
co-accused. The Court relied on the observations made by
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the Privy Council in Bhuboni Sahu's case and said that
testinony of an acconplice can in | aw be used to corroborate
another though it ought not to be used save in exceptiona
ci rcunst ances and for reasons discl osed.

In Hari Charan Kurm and Jogi a Haj am vs. State of
Bihar (1964 (2) SCR 623) this Court again relied onits
earlier decision in Kashmira Singh’s case and on the
decision of the Privy Council in Bhuboni Sahu’s case. It
said that technically construed, definition of evidence as
contained in Section 3 of the Evidence Act will not apply to
conf essi on. Even so, Section 30 provides that a confession
may be taken into consideration not only against its naker,
but al so agai nst a co-accused person; that is to say, though
such a confession may not be evidence as strictly defined by
Section 3 of the Act, it is an elenent which may be taken
into consideration by the crimmnal court and in that sense,
it may be described as evidence in a non-technical way. But
it is significant that |ike other evidence which is produced
before the Court, it is not obligatory on the court to take
the confessioninto account. Wen evidence as defined by
the Act is produced before the Court, it is the duty of the
Court to consider that evidence. What weight should be
attached to such evidence, is a matter in the discretion of
the Court. But a /Court <cannot say in respect of such
evidence that it wll just not take that evidence into
account. Such an approach can, however, be adopted by the
Court in dealing with a confession, because section 30
nerely enables the Court to take the confession into
account .

In view of the above discussions,” we ‘hold the
confessions of the accused in the present case to be
voluntarily and validly nade and under Section 15 of TADA
confession of an accused is adm ssibl e agai nst co-accused as
a substantive evidence. Substantive evidence, however, does

not necessarily means substantial evidence. It is the
quality of evidence that matters. "As to what value is'to be
attached to a confession will fall ~within the  domain of

appreci ation of evidence. As a matter of prudence court may
ook for sone corroboration if confession isto be used
agai nst a co-accused though that wll again be wth the
sphere of appraisal of evidence.

Havi ng thus hel d the confessions to be voluntary and
admi ssi bl e we proceed to exam ne these confessions and ot her
evi dence but before that it may be useful to have a | ook at
the witnesses and the nature of the evidence produced.
Rajiv Gandhi had conme to Sriperunbudur to address an
election neeting for Maragatham Chandrasekar, who was
contesting el ection on Congr ess ticket as~ MP from
Sri perunbudur constituency. She is herself a ‘witness
(PW29) and was injured in the blast. PW-1to 51 give
evi dence of the tour programme of Rajiv Gandhi, his arriva
at the venue at Sriperunbudur, security arrangenments by the
police and eye witnesses to the blast being Congress party
wor ker s, phot ographers and journalists. W are not
concerned with the tour programme of Rajiv Gandhi and the
security arrangenments made for him Hi s addressing neeting
at Sriperunmbudur on May 21, 1991 was published in |oca
newspapers and was known to sonme of the conspirators. Al
the security arrangenents could not save his life from the
hurman sui ci de bonb. Many by-standers and police personne
died along with himor suffered grievous or sinple injuries.
One such person was a young girl Kokila of 14 years who had
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cone with her nother Latha Kankan to recite a poemto Rajiv
Gandhi which she had witten in Hindi. She was talking to

Rajiv Gandhi when blast occurred. She died and so her
nother. |In one of the photographs in the canmera (MO>1)
Kokila with her mother Latha Kankan is seen standing next to
Dhanu, the human bonb. Sone of the persons who suffered

hurt have been exam ned. O these 51 w tnesses, who are not
inthe list of injured one is C S. Ganesh (PW18), Misic
Director, who was giving his programme at the neeting before
the arrival of Rajiv Gandhi; and Sundararajan Murali (PW 34)
and Subramani yan (PW35) who give opinion regarding notive
of LTTE against Rajiv Gandhi. |In the photographs found in
the canmera (MO-1) and ot her photographs taken at the site by
other witnesses Dhanu, ~ Subha, Nalini (A-1), Sivarasan and
Hari babu are identified at the scene of the crine. The
wi tnesses give gory picture of the scene of the crine.
There is no dispute that death of Rajiv Gandhi and 15 others
was hom cidal and the grievous and sinple hurt caused to 43
on account of the blast. There is also no dispute about the
identity of the -accused. Dr. Cecelia Cyril (PW121), Dr.
M N. Danodaran (PW124) to Dr. ~Jishnu Mohan (PW127), Dr.

N. Ramasany (PW129), Dr. B. Sant hakumar (PW 130), Dr.
Veer apandi an (PW 134) to Dr: T.S. Koshy (PW146), Dr.
Raj a Venkat esh (PW 150),  Dr. Kanagaraj (PW155), Dr. A
Srinivasan (PW162), Dr. E. V. Yuvaraj. (PW163), Dr.

Ponnusany (PW 165), Dr. K.  Poongothai M S. (PW166), Dr.
Saraswat hi (PW169) and Dr. Ranesh Kunar Sharma (PW 182)
are nedical officers, who conducted post-nortem and exani ned
the injured. Dr. L. Thi runavukkarasu (PW43), Dr. S
Raj endran (PW244), Dr. . S. Maghivanan (PW246) and Dr. T.
Shankughavel Sany (PW247) are the nedical officers who
conducted the post-nmortemon the dead bodi es of the deceased
accused, who committed suicide during investigation. Dr.
Anrit Patnaik (PW147) is the medical officer who conducted
the post-nmortem on the dead body of Dhanu.

W nmay now exanmine the confessions given by the
accused and other evidence |ed by the prosecution to see how
each confession corroborates the other and how the evidence
corroborates the confessions.

Nalini (A1) is the only accused who was present at
the scene of the crine. She is the sister of Bhagyanathan
(A-20) and daughter of Padma (A-21). During 1991 she was
working as P.A. to Managing Director of Anabond Silicons
Pvt. Ltd. at Adyar, Madras. Her office telephone nunber
was 419493. N. Sujaya Narayan (PW96) was her - coll eague
and acquainted wth her hand-witing. Baby Subramani am an
LTTE | eader, was running a printing press in Madras  which
was bought by Bhagyanathan (A-20) and nanmed it BPL All
Rounders. Till January, 1991 Padma (A-21) was staying in
Kal yani Nursing Home quarters where she was working.
Thereafter she rented Royapettah house in January, 1991.
She was living with her three children Bhagyanat han (A-20),
Nal i ni (A-1) and Kal yani, another daughter. VWhen Nali ni
(A-1) started living separately she for a short while lived
with M Sankari (PW210), who is sister of Mithuraja, an
LTTE acti vi st. This Miuthuraja was a friend of Bhagyanat han
(A-20). Nalini (A1) thereafter rented a house in
Villivakkam Mut huraja was working wi th Baby Subramani am
who was a top | eader of LTTE. Family of Bhagyanathan (A-20)
was i ntroduced to M Sankari (PW210) by her brother
Mut hur aj a. Baby Subramani am used one roomin the house of
M  Sankari (PW210) and kept his bel ongi ngs such as books
and papers there. Bhagyanat han (A-20), Arivu (A-18),
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Hari babu (DA) and Irunborai (A-19) used to visit the room
occupi ed by Baby Subramaniam and neet him In February,
1991 Irunborai (A-19) and Suresh Master (DA) met M Sankar
(PW210) and told her that they had cone from Jaffna and
wanted her to take themto the house of Bhagyanat han (A-20)
whi ch she did. Mthuraja had told M Sankari (PW210) that
he was working in Subha Sundaram Studi o but for how long he
worked there she did not know. Thi s studio belonged to
Subha Suba Sundaram (A-22). Mithuraja had left for Jaffna
in February, 1991. He was a professional photographer and
was recording video cassettes and he did that work for LTTE
novenent .

Bhagyanat han (A-20) had also a job in Subha Sundaram
Studi o of Subha Suba Sundaram (A-22) which job Padma (A-21)
had arranged for him Subha Suba Sundaram (A-22) was known
to Padma (A-21) as she attended the delivery of the wife of
the former at Kalyani Nursing Hone. Bhagyanathan (A-20) was
i ntroduced to Baby Subranani am by Miuthuraja. Arivu (A-18)
al so becane friend of Bhagyanathan (A-20). Like Mithuraja,
Arivu (A-18) used to gather news and photographs. He used
to conpile Tam!| and  English news, record in vi deo
cassettes, edit themand send themto LTTE Headquarters in
Sri Lanka. He was staying in the house of Padma (A-21)
since February, 1991.  For the purpose of recording news on
vi deo cassettes he had bought a National” colour TV and vi deo
deck. In the first week of February, 1991 Muithuraja
i ntroduced Murugan . (A-3) to the fam ly of Padma (A-21). He
bel onged to LTTE organi zati on. Padma (A-21) at. first did
not |ike Mirugan (A-3) to stayin her house but she agreed
when Muthuraja told her that police was keepi ng-a watch over
hi s house and he coul d not keep himthere. Murugan (A-3)
used to provide financial help to Padna (A-21). He hel ped
Bhagyanat han (A-20) by giving himnoney as well. One K
Bharathi (PW233), a nurse, was a friend of Kalyani. She
al so stayed in the house of Padma (A-21) since February,
1991. On one occasion in February, 1991 K Bhar at h
(PW233) found Murugan (A-3) in the house of Padma (A-21).
On inquiry Padma (A-21) told her that he had cone from
Tirunelveli and that Mthuraja had sent ~-him to Ilearn
Engl i sh.

In the second week of February, 1991 Kal yani, sister
of Nalini (A1), acconpanied with K. Bharathi (PW233) -and
Murugan (A-3) came to the office of Nalini (A-1). Nalini
(A-1) was introduced to Murugan (A-3) and was told that he
was staying in the house of her nother Padma (A-21).
Murugan (A-3) started coming to the office of Nalini (A1)
regularly thereafter and she was quite infatuated of him
Hari babu (DA) and Robert Payas (A-9) were friends of Mirugan
(A-3) and they also used to cone to the office of Nalini
(A-1) and wused her telephone to talk to their friends.
After sone tinme Mirugan (A-3) told Nalini (A-1) that he was
an important nenber of LTTE and had been sent to India by
Pottu Amman, Intelligence Chief of LTTE. Mirugan (A-3) also
told Nalini (A-1) that in India he was working under the
charge of Sivarasan (DA), who was in-charge of operations of
LTTE in India. On April 18, 1991 Nalini (A-1) attended the
el ection neeting of Rajiv Gandhi and Jayalalitha at Marina
Beach, Madras along wth Mirugan (A-3). She went there at
the instance of Miurugan (A-3). In the nonth of April, 1991
when Nalini (A1) was in the house of her nother Padma
(A-21) she met Sivarasan. Mirugan (A-3) told her that he
(Si varasan) was his boss and that it was wunder his
instructions that he was carrying out his work. Nal i ni




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 53 of 195

(A-1) wanted to vacate her Villivakkamresidence but was
persuaded by Murugan (A-3) to stay on there for sone nore
time. He told her that Sivarasan was bringing two girls
from Sri Lanka for LTTE operations and those girls would be
staying with her. Nalini (A1) agreed. On 2.5.1991
Si varasan brought Subha and Dhanu to her house. They,
however, did not stay with Nalini (A-1) and used to visit
her on sonme days. They told her that they were staying in
Kodungai yur house. Nalini (A-1) |learnt both Subha and Dhanu
were conmitted LTTE tigresses and conmitted to the cause of
LTTE. Miurugan (A-3) had told Nalini (A-1) that they were
wor ki ng under Pottu Amran and Akil a. During their
di scussions Nalini (A-1) was told by Mrugan (A-3), Subha
and Dhanu about the atrocities conmmtted by |IPKF on Sr

Lankan Tamils. They said Rajiv Gandhi was responsible for
sending troops to Sri Lanka who killed Tamils, raped and
hum liated their women. ~Nalini- (A-1) was also told about
the suicide conmtted by 12 Taml| activists, who were
detained by Sri Lankan Navy. Al this led Nalini (A1) to
have strong feeling of disgust against Rajiv Gandhi. She
al so read the book "Satanic Force" —~and developed extrene
hatred for Rajiv Gandhi. Since Subha and Dhanu had cone to
India for the first time and were finding it difficult to
conmuni cate and thus required a natural cover to facilitate
their noverments. Nalini (A-1) by this time was nentally
prepared by Sivarasan, Mirugan (A-3), Subha and Dhanu for
any kind of retaliatory action including killing of |eaders.
On 2.5.1991 when Sivarasan brought Subha and Dhanu to the
house of Nalini (A-1) and she was told that they were going
to garland Indian | eaders while ~addressing public neeting
Nalini (A1) felt instinctively that they were going to
assassi nate sone | eader. They had, however, ~not discussed
about it. Sivarasan was of the “view that in order to
acquaint with the nmethod by which they could by-pass the
police security and reach the |eaders addressing the
nmeetings they should attend those neetings. He said it was
very inmportant that Subha and Dhanu reached very close to
VIP for garlanding him at the neeting. Si varasan’ told
Nalini (A-1) that her role was a very inportant one because
bei ng an | ndi an nobody woul d suspect Subha and Dhanu if she

acconpani ed t hem At the instance of Sivarasan Nalini
(A-1), Subha and Dhanu attended the election nmeeti ng
addr essed by V. P. Singh, the then Prine Mnister:

Si varasan briefed themin advance that how they should try
to go to the dais. Dhanu and Subha were to carry garlands.
Hari babu, who had al so been briefed, was to be present at
the dais to take photographs and was to be a part of the
rehearsal. Miurugan (A-3) gave Nalini (A1) a (camera and
told her that she should try to take photographs. Before
going to the neeting they purchased two rose garlands froma
near by shop. Nalini (A1), Subha and Dhanu were unable to
go to the dais as organizers did not permit themto go
there. They were all standing near the stair-case | eading
to the dais and when V.P. Singh reached there Subha and
Dhanu nmanaged to hand over garlands to him Nalini (A1)
tried to take photographs but could not operate the canera.
Hari babu al so for sone reason could not take photographs.
After the neeting when they all assenbled failure of Dhanu
and Subha reaching the dais was consi dered. It was also
thought that some donations or bribes should be offered to
party workers and the security people in order to go to the
dais. Now by this tinme Nalini (A-1) was convinced that they
had definite mssion to perform The neeting of V.P. Singh
was al so attended by Arivu (A-18) but separately.
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On 9.5.1991 Murugan (A-3) told Nalini (A1) that he
was to go Sri Lanka on instructions received fromSri Lanka
as conveyed to himby Sivarasan. He left for Sri Lanka on
11.5.1991. Si varasan gave himtwo letters witten by Dhanu
and Subha to Pottu Anman and Akil a. Bhagyanat han ( A-20)
al so wote a letter (Exh.P-453) on 9.5.1991 to Baby
Subramani am and gave that to Murugan (A-3) to be delivered
to Baby Subramaniam at Sri Lanka. These two letters dated
9.5.1991 are Exh. P-95 and P-96 and were subsequently
seized during the course of investigation. These are in
Tam |. Though these are witten by Subha but are sent on
behal f of both Subha and Dhanu. English translation of
these two letters is as  under

Ex.P. 95
"Tam | El am
09. 05. 91.
Dear Akil a sister,
W are well ~and we shall be confident until the

fulfillment of the job we cane here. Here it is very hot
and hence we cannot proceed to any place in the noon

W are confident that  the work for which we cane
woul d be finished in a proper  manner. Because we were
expecting another opportunity appropriately it would be
executed within this nonth.

QO herwise, the state of this country is very bad.
W have to practise only to speak. Oherwise there is no
probl em for us. It is necessary to enact a drama. Akila
sister’s, every word shall remain(in our mnd until /| ast.
The remaining, if we nmeet? Are everybody is’ well?
Your s

Sd/ - Subha- Dhanu"

Ex. P.96
"Tam | El am
09. 05. 91
To
Pot t anna,
W are confident and well. | amconfident that we
wi Il be successful in the attenpt of job for which we cane.

Because, we expected a simlar opportunity (we went
very near to Singh).

W will be confident until | ast.

Your s
Sd/ Subha- Dhanu"
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On 7.5.1991 Sivarasan sent a coded wirel ess nessage
fromMdras to Pottu Amman in Sri Lanka (Exh. P-392) which
when decoded, reads as under

"She is the eldest daughter in the house of Indu
Master. Moving closely. Qur intention is not known

to anybody except we three. | have told her that it
is to have the support of the party who wll be
conming to power. Here V.P. Singh is coming. W
are receiving. Like that we are receiving all the
| eaders.

| am slowy approaching. I[f I tell our intention
there is no doubt that she will stand firmy on our
si de.

e are novi ng wi th her «closely, have ful
satisfaction. Grlsare telling that the intention
can be revealed to her she can be believed.

If I return 1 wll return as your man. W are
strong i n powder ‘busi ness."”

Here reference to 'el dest daughter’ ‘is to Nalin

(A-1) and Indu Master is Mirugan (A-3). On 11.5.1991 Subha
and Dhanu came to Nalini (A1) and all three went for
shoppi ng. They purchased a set of ’'churidar’ in orange
colour with designs, green colour ’'kaneez’ (shirt) and a
green 'duppatta’ from a shop in Purasawakkam These
purchases were made for Dhanu. Her ~ neasurenments were
required but she said she need not give any neasurenment as
she wanted a very | oose kurta. 't was Subha who gave
neasurenents on her benalf. From anot her shop a pair of
sl eepers (' chappals’) was al so purchased for Dhanu. S.
Chi nnamani (PW203) is salesman working in shop called Metro
Square in Pondy Bazaar, Madras, who testified of having sold
chappal s to Dhanu and identified the same as worn-in the leg
in photograph (M3>-527). He said at that tine there were two
nore |adies with her . M Gunankhal al Soni (PW179)
testified having sold the 'churidar’ to Dhanu fromhis shop

He has identified the dress sold by himand worn-by Dhanu in
the photograph (MO 31). M Gunankhal al* ~Soni (PW 179)
identified Subha and Nalini (A-1) in photograph (MO 105) and
also Nalini (A-1) in the court as one of the two wonmen who
cane al ong with Dhanu.

In the norning of 19.5.1991 Nalini (A1), Subha and
Dhanu went to Mahabal i puram and returned in the evening when
they found that Sivarasan was waiting for themin the house
of Nalini (A-1). He showed themthe clipping of an evening
Tam | newspaper in which the visit of Rajiv Gandhi to Tam |
Nadu in connection with the el ection canpai gn was publi shed.
Nalini (A-1) found Sivarasan tense and excited. He said
that "they had come only for that and that we should attend
his meeting on 21st or 22nd, whether at Pondicherry or
Sri perunbudur . He asked Nalini (A-1) to apply for two
days’ leave. Sivarasan's presence at the house of Nalini
(A-1) at that odd hour, his exciterment and his conmmand gave
Nalini (A-1) a feeling of terror. She, however, nanaged to
tell him that it would be difficult to apply for two days’
| eave and go to Pondi cherry and that she would be able to
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visit the nearest point. Sivarasan said that he would
deci de about the venue the next day. Nalini (A-1) now had a
strong feeling that Rajiv Gandhi was their final target.
Sivarasan again came to the house of Nalini (A1) on the
nmorni ng of 20.5.1991 and said that he would inform her about
the venue in the evening. He told her to go to Royapettah
house in the evening at about 6.30 p.m He asked her where
Sri perunbudur was and when she told himthat she would rmake
inquiries and let him know he said sternly that on no
account she shoul d discuss that matter with any one and that
he woul d hinmself find out about Sriperunbudur. Si var asan
told Nalini (A-1) to apply for |l eave on sone pretext but not
for Sriperunbudur neeting. Then he left along with Dhanu
and Subha. Nalini (A-1) went to Royapettah house in the
eveni ng. Si varasan also cane there and told her that venue
was Sri perunbudur and that she need take only half day's
leave on 21.5.1991 and should be available at her house
positively at 3.00 p.m sharp. ‘He said he would cone al ong
wi th Dhanu and Subha and pick her up. At that tinme Haribabu
had al so ‘come to Royapettah house since nessage was |eft at
his house by ~Mirugan (A-3) to go there. Mirugan (A-3) was
al so present as he had returned to Madras and told Nalin

(A-1) that he could not go to Sri Lanka. After getting
instructions to return to Sri  Lanka on  11.5.1991 Mirugan
(A-3) after purchasing certain articles and getting letters
from Subha and Dhanu (Exh. P-95 and P-96) and from
Bhagyanat han (A-20) (Exh. P-453) went to Kodi akkarai. He
also carried a dress given by Arivu (A-18) for Baby
Subramani am and negatives of photographs of Chennai Fort,
D.GP. Ofice. At Kodiakkarai he had net Shankar (A-4) and
whil e returning he gave himpiece of paper containing his
nane and that of Nalini (A-1) and al so her tel ephone number
419493. He waited there till 17.5.1991 and as no boat cane
from Sri Lanka he returned to Midras after |eaving his
articles in boxes at Kodi akkarai. These boxes contained the
two letters by Subha and Dhanu and that one witten by
Bhagyanat han (A20) to Baby Subranmani am Murugan (A-3)
reached Madras on 18.5.1991.

When the neeting disbursed Haribabu told Nalin
(A-1) that he was also conming to Sriperunbudur next day,
i.e, 21.5.1991. After Mur ugan (A-3) returned from
Kodi akkarai on 18.5.1991 he was staying with Nalini (A-1).

On the morning of 21.5.1991 while Nalini~ (A-1) went
to her office Murugan (A3) went to Royapettah house.” In the
neeting Arivu (A-18) and Bhagyanathan (A-20) were also
present. Arivu (A-18) gave a Kodak colour filmto Haribabu

Nalini (A-1) told her boss that she wanted half

day’ s | eave. She was told that she need not take | eave and
could go after finishing her work. She, however, told her
col | eague N. Suj aya Narayan (PW96) that she was going to
Kanchi puram for buyi ng sarees. Sriperunbudur is md way

bet ween Madras and Kanchi puram After Nalini (A1) left her
office at about 2.00 p.m she went to Royapettah house.
She found only Murugan (A3) was present there. Mur ugan
(A-3) told her to hurry and go to her house otherw se
Si varasan woul d get annoyed. Nalini (A-1) reached her house
at 3.00 pp.m At 3.45 p.m Sivarasan cane there along wth

Subha and Dhanu. He was wearing a white |oose 'kurta and
narrow 'pyjam’ and was carrying a note pad and a canera in
hi s hand. Subha was wearing a green col our saree which had

been purchased earlier. Dhanu was wearing |oose fitting
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green colour 'kaneez', orange colour 'churidar’ and a green
col our dupatta which had been purchased earlier from the
mar ket . Subha told Nalini (A-1) that Dhanu was going to
create history that day by assassinating Rajiv Gandhi and
they would he very happy if Nalini (A1) also participated
inthat. Nalini (A-1) agreed. She could see that Dhanu was
conceal i ng an apparatus under her dress. Nalini (A1) wore

a saree. At about 4.00 p.m they all left in an auto
ri kshaw. Dhanu said that she would go to tenple for her
final prayers. They went to Pillayar Tenple near Nadanuni

Theatre and Dhanu offered prayers. Before |eaving the house
Nalini (A1) left her keys with Rani (PW90), her neighbour

whom she told that she was going to Vellore. They went to
Parrys Corner and reached Thiruvalluvar bus stand around
5.00 p.m Haribabu wasalready there. He had purchased a
sandal wood garl and whi ch was w apped in a brown cover. This
garland was purchased “in the norning by Haribabu from
Poompuhar Handi crafts,” Madras. It was sold to him by A K

Anbal agan ( PW94). He was also having a canmera. This was
the canera (MO 1) which was found at the scene of the crine
and had been borrowed from K Ravi  Shankar (PW151).
Thereafter they boarded a bus for Sriperunbudur. For al

five, tickets were purchased by Sivarasan. They reached
Sri perunbudur at about 7.30 p.m They " purchased flowers.
Dhanu pur chased Kanakanbar am Subha ~and Nalini (A1)
pur chased Jasm ne. They ate their dinner and started
towards the neeting point where Rajiv Gandhi- was to address
a neeting. On the way they stopped near ‘Indira Gandh

statue and discussed their roles. ~Nalini (A1) was to help
Subha after the assassination to take refuge in some city
till Sivarasan gave further instructions. Haribabu was to
t ake phot ographs of the assassi nation scene. Nal ini (A1)
was al so to provide cover to both Subha and Dhanu during the
event . After the event Nalini (A-1) and Subha were to wait
for ten mnutes near Indira Gandhi statue for Sivarasan. |If
he did not cone they would push off = as instructed  before.
Subha, Dhanu and Nalini (A1) went to the | adies enclosure
in the neeting and sat there. Haribabu and Sivarasan went
separately towards the stage. Musi ¢ programme of C. S
Ganesh (PW18) was going on at that tine. After surveying
the scene Sivarasan cane and call ed Dhanu. Subha, who was
havi ng the garland parcel, given to her by Haribabu, handed
over the sane to Dhanu. She opened the parcel and took out
the garland. Dhanu and Sivarasan then went back near the
dais. Nalini (A-1) could see themw th Haribabu.” Sivarasan
was al so trying to put Dhanu in the crowd of people who were
waiting to greet Rajiv Gandhi. There were a nother and
daughter sitting in the wonmen encl osure behind  where Subha
and Nalini (A1) were sitting. The nother was telling that
her daughter had witten a poem which she would recite to
Rajiv Gandhi. After sone tine both daughter and nother were
seen standing near Dhanu, who was talking to the daughter
and appeared to befriend her. About 9.30 p.m there was
announcement that all persons who were waiting to garland
and greet Rajiv Gandhi m ght make a queue near the carpet.
Dhanu was standing between the nother and daughter. After
sonme time announcenent was nade that Rajiv Gandhi was
conming. Thereafter Rajiv Gandhi arrived. Subha and Nali ni
(A-1) got up from the ladies enclosure and noved away.
Subha was hol ding the hand of Nalini (A1) and was nervous.
There was a | oud expl osi on. Dhanu expl oded herself. Nalin

(A-1) and Subha ran across to the Indira Gandhi statue as
instructed earlier by Sivarasan and waited for him Soon
thereafter Sivarasan came running there. He told that both
Rajiv Gandhi and Dhanu had died and said that unfortunately
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Hari babu al so died. Sivarasan took out a pistol wapped in
a white cloth and gave it to Nalini (A-1) to be given to
Subha. Nalini (A-1) handed over that pistol to Subha. They
cane to the bus stand and saw there was a bus but they were
told that that bus would not be |eaving. They ran further
down the road and saw a | ady Samundeeswari (PW215) who was
standi ng outside a house. They requested her and were given
water to drink. They were able to reach Madras by changi ng
two auto rikshaws. Last auto rikshaw was driven by K
Var dar aj an (PW 183). They reached Kodungai yur at 1.30 a.m
in the night of 21/22.5.1991. Jayakumar (A-10) and his wife
Shanthi (A-11) were in the house. Nalini (A-1) met themfor
the first tinme. They spent night there. Nalini (A1) and
Subha were quite upset that Haribabu had unexpectedly al so
died in the blast. Subha told Nalini (A-1) that it was she
who had personally prepared Dhanu to put the belt on her
wai st contai ning the bomb. The bonb had two switches and
for it to explode Dhanu had pressed one switch after
another. /The bonb contained a small battery for electric
circuit. On the norning of 22.5.1991 Sant han (A-2) brought
some newspapers. At about 7.30 a.m - they all went to the
house of D.J. Swam nathan (PW85), a neighbour, to watch TV
news. The whole day they spent in the house of Jayakumar
(A-10).

On the norning of 23.5.1991 Sivarasan | eft the house
and came back at. about 8.30 a.m on-a red Kawasaki Baj aj
notor cycle. He dropped Nalini (A-1) to her office on the
not or cycl e. Since the officeon that day was not working
Nalini (A-1) went to Royapettah house to her - nother. She
learnt that in the norning Sivarasan had cone there and gave
details of the incident to Mirugan (A-3) and Bhagyanat han
(A-20). In the evening Nalini (A1) acconpani ed by Mirugan
(A-3) went to her house at Villivakkam ~ She got the key of
the house from Rani (PW90).

On the norning of 25.5.1991 Sivarasan told Nalin
(A-1) that they all should go out of Madras ‘and go to
Tirupathi. Nalini (A1) and Murugan (A-3) after 1ocking the
house and handing over the key to Rani (PW90) went to

Royapettah house. |In the afternoon Sivarasan, Nalini (A-1),
Murugan (A-3), Padma (A-21) and Subha went in a tourist tax
to Tirupathi. They returned on the next day. In Tirupathi

Nalini (A-1) did Angapradakshnam Roons in Tirupathi were
taken in the nanme of taxi driver V. Ramasnmy (PW107).  Tax

was arranged by Bhagyanathan (A-20) from Sriram Travel s of
R Shankar (PW117) and S. Vaidyanathan (PW104). It was
on the suggestion of Sivarasan that nobody woul d suspect if
Padma (A-21) al so acconpanied them to Tirupathi. Bef ore
leaving for Tirupathi Nalini (A1) went to her neighbour
Gaj al akshm (PW189) and told her that she had arranged for
Abhi shekam at Pillaiyar Tenple for 26.5.1991 and that as she
woul d not be avail able Gaj al akshmi (PW189) might attend the
Abhi shekam VWhile going to Tirupathi Sivarasan and Subha
were picked up fromParrys Corner and on return they were
dr opped there. Padma (A-21) went to her Royapettah house.
Murugan (A-3) and Nalini (A1) went to Villivakkam house
where they packed up their belongings and cane to stay at
Royapettah house. Mirugan (A-3) arranged a house for him at
Madi pakkam on 28.5.1991 where Nalini (A1) and he could

hi de. However, he started staying in the press of
Bhagyanat han (A-20). Nalini (A-1) continued to attend her
office till 7.6.1991. On 7.6.1991 she gave a plastic cover

cont ai ni ng Rs. 25,000/- to her colleague N Suj aya Narayan
(PW96) and requested her to keep the same in her table
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drawer. Three days earlier Mirugan (A-3) had cone to the
office of Nalini (A-1) and took her to a | ady doctor to know

if Nalini (A-1) was pregnant. That day they stayed in
Madi pakkam house. On 6.6.1991 Nalini (A-1) asked her sister
Kalyani to go to Villivakkam house and settle the rent

arrears with the landlord there. On 7.6.1991 as per earlier
programme Nalini (A1) and Murugan (A-3) went to Ashtal axm
tenpl e at Besant Nagar where Subha and Sivarasan also cane.
Sivarasan said that CBI was making detailed inquiries and
invited Nalini (A-1) to go to Sri Lanka with him Nal i ni
(A-1) declined. He then told her to take Subha to a doctor
as she was very weak. Nalini (A1) took Subha to Asian
Hospital at Besant Nagar ‘and doctor advised her to take rest
and prescribed sonme nedicines. Si varasan and Subha then
left by an auto. Nalini (A1) and Mrugan (A-3) also
ret urned. Nalini (A1) went to see the |lady doctor, who
confirmed that she was pregnant:

On the norning of 8.6.1991 Nalini (A-1) suggested to
her mother ~that ~they all should comrmit suicide. This was

because of the fear that CBI was | ooking for them Nal i n
(A-1) brought some poison froma nearby shop but then they
decided not to commit suicide. She and Mirugan (A-3)

decided to go out  of ~Madras. On the norning of 9.6.1991
Nalini (A-1) went to her office. 1t was Sunday. She took
out the amount of /Rs.25,000/- kept by N Sujaya Narayan
(PW96) in her table drawer. Nalini~ (A-1)  then wote a
resignation letter (Exh. P-471) on a slip of paper and kept
it onthe table of N  Sujaya Narayan (PW96). She handed

over the key of her office to maid servant of N Suj aya
Nar ayan (PW 96). She - did not attend the office from
10.6.1991. Miurugan (A-3) and she left for Tirupathi by bus
and stayed there in a |odge. The | odge was taken in an
assuned nane "Lalitha with one other". Murugan . (A-3)
tonsured his head. On 11.6.1991 they left Tirupathi and
went to Madurai and stayed in the house of R Ravi
Srinivasan (PW115). Nalini (A1) had known to R ' Ravi

Srinivasan (PW115) as she had worked with himas his steno.
Before coming to the house of R Ravi Srinivasan (PW115)
Nalini (A-1) bhad called himup from Tirupathi on phone and
asked hi m whet her she could stay with —her husband in his
house for few days. Nalini (A-1) told R——Ravi Srinivasan
(PW115) that she had married one Sri Lankan citizen and
i ntroduced Murugan (A-3) as her brother-in-law by nane Raj u.
Wiile they were all sitting for breakfast-a telephone cal

cane for Mithupandi an, who was sub-inspector of police. R
Ravi  Srinivasan (PW115) sent his nmaid servant to cal

Mut hupandi an. He was, however, not in his house. Nal i ni
(A-1) was quite perplexed when she asked R Ravi. Srinivasan
(PW115) how he knew the police. He told her/ that

Mut hupandi an was his neighbour and he had given t he
t el ephone nunber of R Ravi Srinivasan (PW115). 'He then
asked Nalini (A-1) as to why she was afraid of police to
which she replied that since she had married a Sri Lankan
and her parents did not like that and that they had | odged a
conplaint with the police.

On the norning of 12.6.1991 Nalini (A-1) woke up and
told R Ravi  Srinivasan (PW115) that they were going to
Meenakshi Tenple and wll cone back |later. VWhen the
newspapers cane that day R Ravi Srinivasan (PW115) found
a notice published with the caption "Do you know these
worren, who are connected wth Rajiv’'s assassination". In
that notice there was description of Nalini (A-1) mentioned.
R Ravi Srinivasan (PW115) gave information on telephone
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to SIT at about 10.00 a.m Nalini (A-1) and Miurugan (A-3),
however, did not return fromthe tenple. Mirugan (A-3) had
left his cap (MO>395) in the house which R Ravi Srinivasan
(PW115) handed over to the police. From Madurai Nalin

(A-1) and Murugan (A-3) went to Villupuram and then to
Devangere near Bangalore on 13.6.1991 and stayed there in
the house of Sasikala (PW132). There Nal i ni (A-1)
i ntroduced Miurugan (A-3) as her brother-in-law Thas (Doss)
to Sasikala (PW132). Sasikala (PW132) nmet Nalini (A1)
earlier in a comon acquaintance house and had conversed
with her. Nalini (A1) told Sasikala (PW132) that she was
two months pregnant. Husband of Sasikala (PW132) cane to
the house in the evening..  He asked Nalini (A1) how and
when she got married. Nalini (A1) said it was a |long story
and it would take tinmeto narrate. Wile she was narrating
her story Murugan (A-3) stopped her md way and said they
had to go to Mdras urgently. During the course of their
stay Nalini (A-1) told Sasikala (PW132) that her husband
was a Sri Lankan citizen and that he had brought two girls
to see Madras. Sasikala (PW132) in her statenment then says
as under

"Then Nalini” told me that she showed them beach and
mar ket . Then Nalini told me that those girls told
her that they have to see Rajiv Gandhi’'s neeting
which is to be held at Sriperunbudur on May 21, 1991
and so that she took them to the Rajiv Gandh

nmeeting and one girl died in it. Nal ini told nme
that since the police had suspected her husband, he
gave the sumof — Rupees twenty five thousand and
asked her to go with his brother and |ater he wll
cone and bring her. She told ne that her  husband
told her that he will conme and take her after the
el ection was over and there wll be tight police
security in the seashore. Nalini told nme that since
the police suspect them they cane to this area. On
hearing this | was frightened. Then ny husband cane
to our house | told him about this matter,
separately. He also frightened. Then Thas told us
that we should not tell about this with anybody
el se. ™

Both Nalini (A-1) and Murugan (A-3) left for the bus ~stand
and were dropped there by husband of Sasikala (PW132).
VWil e at Sasikala s (PW132) place they bought new cloths.
Nalini (A1) left behind in the house of Sasikala (PW132)
her ol d dress which was seized by the CBI (Exh. P-634) and
later identified in court by Sasikala (PW132) as that of
Nalini (A-1). Sasi kala (PW132) identified both Nalin

(A-1) and Mrugan (A-3) as the persons who stayed in her
house. Sasikala (PW132) also said that Nalini (A1) told
her that her husband had brought two girls from Sri Lanka to
Madras for sight seeing. After being dropped at the bus
stand Nalini (A-1) and Mrugan (A-3) canme to Bangalore.
From there they picked up a bus for Villupuram and from
Villupuramto Madras. It was on 14.6.1991 when they got
down at Sai dapet bus stand, Madras they were arrested.

Confession of Bhagyanathan (A-20) bears out what
Nalini (A-1) said in her confession. Apart from the fact
that we find truthfulness in the version given by Nalini
(A-1), it also stands corroborated by nmaterial particulars.
W may briefly note what Bhagyanathan (A-20) said in his
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confession. |In 1988 he got acquainted with Mthuraja, an
I ndi an and strong LTTE synpathi zer. It was through
Mut hur aj a that Baby Subramani am becane known to Bhagyanat han
(A-20) when he was working at Suba Studio. Various persons
connected with LTTE used to cone to Suba Studio to neet Baby
Subr amani am In the course of tine Bhagyanathan (A-20) was
al so attracted towards LTTE. In 1989 Bhagyanathan (A-20)
used to stay in the house of Miuthuraja during nights. He
then canme in contact with Arivu (A-18), a diploma holder in
El ectronics and Comuni cati ons. Arivu (A-18) was neeting
Baby Subranmani am everyday. He was selling books and
collecting news for the political propaganda w ng of LTTE.
Baby Subranmani an was senior nenber of LTTE and was incharge
of political wng of LTTE in Tami| Nadu. At the suggestion
of Muit huraja, Bhagyanathan (A-20) purchased the press being
run by Baby Subramaniamin 1990. He bought it for a petty
sum of Rs.5,000/- though he ~purportedly bought it for

Rs. 51, 000/ -. He was told not to pay the bal ance anbunt and
instead he was required to print nonthlies of Tam | eel am and
Urumal which were being published from the press. Baby

Subramaniam left for Srilanka in- the end of My, 1990.
Arivu (A-18) and Irunborai (A-19) also went along with him
They, however, returned after about four or five nonths.
[ runborai (A-19) cane to be known to Bhagyanathan (A-20)
through Baby Subramaniam as he was also in the politica
wi ng of LTTE

During last  nonths of 1990 State Governnent had

taken strong steps agai nst LTTE because of the killing of
EPRLF | eader Padmanabha and hi's associates at Madras. It
had becone difficult for LTTE to operate freely in India and
now t hey were doing so clandestinely. Arivu (A-18) and

Irunmborai (A-19) when on their return came from Sri Lanka
brought with them photographs and literature published by
LTTE showi ng weapons seized by LTTE from|PKF. These were
distributed by Arivu (A-18) to Taml magazines and to
various supporters of LTTE novenent. LTTE was having a
office of its political wing in Madras which was seal ed and
sonme persons were arrested by the police. That was around
Noverber, 1990. According to Bhagyanathan (A-20) it was at
the instance of Mithuraja that he allowed Mirugan (A-3) to
reside with their famly at Royapettah house though that was
initially objected by Padma (A-21). Murugan (A-3) told
Bhagyanat han (A-20) that he had cone to Indiato |earn
Engl i sh. Subsequently, however, he told him that he
belonged to Intelligence Wng of LTTE under the charge of
Pottu Amman. Bhagyanat han (A-20) was put in fear, the time
he purchased the press from Baby Subramani amthat he and his
famly mght have to face consequences if " he operated
agai nst LTTE.

When Murugan (A-3) needed a person to assist him
Bhagyanat han (A-20) introduced Haribabu to him Haribabu
had al so worked with Suba Sundaram (A-22) as photographer.
He was also known to Muthuraja and was interested in LTTE
He woul d conme to the neetings conducted in support of LTTE,
take photographs and give themto Suba Sundaram (A-22) and
Mut huraja. He was being paid anything from Rs.100/- to
Rs. 1000/ - a nont h.

In April, 1991 there was change of Governnent and
LTTE men were searched and arrested with the result that
Arivu (A-18) also started residing in Royapettah house.
Murugan (A-3) joined English speaking course in an institute
in Madras. At the request of Muthuraja LTTE publications,
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phot ographs and posters were shifted, which were kept in the
house of M Sankari (PW210), to the house of V.
Radhakri shnan (PW231) (MX»%94 to 632). The nmaterial which
was shifted included the 'Black Book’ (B.B.) in three
volumes. In the third volune (M3 609) there was a diagram
of electric circuit. Prosecution has tried to infer that
the electric circuit used in the waist belt-bonb to Kkill
Rajiv Gandhi was identical to the diagramin MO609. The
material was shifted by Arivu (A-18), Bhagyanathan (A-20)
and Hari babu. P. Vadi vel u (PW202) is a tenpo driver in
whose tenpo the nmaterial was shifted fromthe house of M
Sankari (PW210) to the house of V. Radhakrishnan (PW231).

V. Radhakri shnan (PW231) is working in the Custons
Departnment of the State Government. He was familiar wth
Arivu (A-18) and Suba Sundaram (A-22). |In January, 1991

Arivu (A-18) had asked him for a house for Kkeeping his
books. V. Radhakri shnan (PW231) told himthat he was not
havi ng any house at Madras but ‘had one in his village.
Arivu (A-18) agreed for that house and in March, he sent his
books in'  a tenpo with two persons. Wen the books were
bei ng kept there Arivu (A-18) had also cone. After seeing
that the books related to LTTE novenment V. Radhakrishnan
(PW231) asked Arivu (A-18) to renove those books on which
Arivu (A-18) said that he would do so within a nonth or two
nonths time. A sumof Rs.50/- was paid by himto the nother
of W. Radhakri shnan (PW231) towards rent. Al this
mat eri al was subsequently seized by the police.

Various persons connected wth LTTE activities in
Tam | Nadu canme to be known to -Bhagyanathan (A-20) since
they wused to cone either to neet Suba Sundaram (A-22) or
Baby Subramaniam or Mirugan (A-3). In hi s letter
(Exh. P-453) Bhagyanathan (A-20) to  Baby Subramani am said
that he was running the press properly though he had shifted
the press to another place and that he had informed Arivu
(A-18) about that and he was keeping contact with him He
al so described the working of the press. The letter was
recovered during course of investigation. Bhagyanat han
(A-20) learnt about the attending the neeting of Rajiv
Gandhi and Jayalalitha and of V. P. - Singh-and also about

Subha and Dhanu fromhis sister Nalini (A-1). Bhagyanat han
(A-20) in his confession said that around 7.00 p.m~ on
20.5. 1991 Hari babu cane to their house when K Bhar at hi

(PW233), his other sister Kalyani, Nalini (A1), Mirugan
(A-3), Arivu (A-18) and he were there in the house. He said
at the instance of Haribabu he did get from Arivu (Al8) a
Kodak colour roll which he handed over to Haribabu. But
there is no charge against Bhagyanathan (A-20) that he
handed over the filmroll to Haribabu. Rather this charge
is against Arivu (A-18) of handing over the Kodak col our
filmroll to Haribabu. According to Bhagyanathan (A-20) on
23.5.1991 when Nalini (A-1) cane to Royapettah house she
told him as to how Sivarasan asked her to take | eave on
21.5.1991; how they all went to Sriperunbudur by bus  when
during travel from Madras to Sriperunbudur Nalini (A-1) cane
to know that Dhanu was about to assassinate Rajiv Gandhi;
how after reaching the place of neeting Sivarasan took Dhanu
with himand by paying Rs.500/- to woman constable they
noved to the front row and Hari babu took photos; and finally
how t hey escaped after the blast. On 21.5.1991 Bhagyanat han
(A-20) and Arivu (A-18) had gone to see a novie at 9.30 p.m
and when they returned they came to know that Rajiv Gandhi
had been assassinated. After reaching honme they inforned
Murugan (A-3) and others about this. Mrugan (A-3) did not
express any surprise or shock. Next norning video and audio
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cassettes belonging to Arivu (A-18) were renoved from
Royapettah house and taken to the house of Veeramani, a
friend of Arivu (A-18).

On 23.5.1991 Sivarasan cane to Royapettah house and
inforned the death of Haribabu. Arivu (A-18) and Mirugan
(A-3) were there at that tinme. Bhagyanathan (A20) and Arivu
(A-18) went to Subha Studio to get the address of Haribabu
Murugan (A3) sent Rs.1000/- to the family of Haribabu which
noney was handed over by Bhagyanathan (A-20) there. At this
st age Bhagyanathan (A-20) also learnt that Haribabu had

taken a canera from K Ravi  Shankar (PW151) to get
photograph of garlanding Rajiv Gandhi as was told by
Hari babu to K Ravi Shankar (PW151). When Bhagyanat han

(A-20) told this fact to Suba Sundaram (A-22) he said not to
open his nouth in this regard.. But Ravi Shanker (PW151)
does not say of any conversation he had with Hari babu when
he took the canmera (M2 1). Bhagyanathan (A-20) said that he
conpel l ed 'his nmother Padma (A-21) to go to Tirupathy along
with Nalini~(A-1), Mirugan (A-3), Sivarasan and Subha in the
car arranged by hi m He® burnt LTTE stickers and
Prabhakaran’ s sti ckers.

On  25.5.1991 Dhanu’ s photo, which had been taken by
Hari babu, was published in the papers. On 26.5.1991
Si varasan’s photo was published. On 27.5.1991 Murugan (A-3)
asked Bhagyanathan (A-20) to meet Sivarasan at Munt Road
Post O fice. They both went by auto. Si.varasan gave
Bhagyanat han (A-20) the motor cycl e key and a bag cont ai ni ng
docunents of the motor cycle and asked himto take away the
notor cycle (M>82) and conceal it, which had been parked
near by. He warned themthat even though he was not there
they may be wat ched by sonebody. He also said that he would
arrange a cyani de capsule for Nalini (A-1). Fearing arrest
by the police Bhagyanathan (A-20) allowed Mirugan (A-3) to
stay in his press for four or five days. Thereafter he was
arrested by the police.

MD> 82 Kawasaki Bajaj Motorcycle used by Sivarasan
was subsequently seized by the police during investigation
fromthe press of Bhagyanathan (A-20).

W nay at this stage note a letter (Exh. P-128)
dated 7.9.1991 witten by Trichi Santhan (deceased accused)
to Ilrunmborai (A-19) when he was on his way to Sri Lanka.

This letter was seized from Irunborai (A-19). In this
Tri chy Santhan gave instructions to Irunborai (A-19) what he
was to tell Prabhakaran in Sri Lanka. Photocopy of this

letter is Exh.P-131. But another letter (Exh.P-129)  which
was seized fromlrunborai (A-19) was one addressed by Trichy
Sant han to Pr abhakar an. He is conplaining about the
m shandl i ng of the whole affair by Sivarasan and about' ot her
things. Letter of Irunmborai (A-19) gives him instructions
as to what he should tell prabhakaran and what he shoul d
not. Sone of these instructions are :-

"Don’t speak as though you knew in advance about
Rajiv's incident.

Speak about the persons who are nonthly paid,
because we are caught only while going to nmake

paynments to them

Speak about the prevailing political situation/also
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about the | eader.

Speak in details about the mstake conmmitted in our
association wth the supporters of Raghuvaran like
Arivu/ person connected with the press of Baby Anna/
Har i babu/ Subha Sundaram Nane of the nmovement woul d
not have come to light, had it been done through our
own people as done in Padmanabha' s case. Movenent
behi nd Arivu, Subha Sundaram and presence of our
enmblens in the press are these not evidence?"

Fromthese instructions prosecution wants to infer
that Irunborai (A-19) was nenber of the conspiracy to kil
Rajiv Gandhi and so was Trichy Santhan (DA), Arivu (A-18),
Hari babu Suba Sundaram (A-22) and perhaps Bhagyanathan
(A-20), who was running the press wearlier run by Baby
Subr amani am We, however, do not think that advantage can
be drawn by the prosecution from this letter. It is a
post - conspiracy letter. It does not show if Trichy Santhan
was a conspirator. There i's no evidence of Trichy Santhan
being a menber of the conspiracy to kill Rajiv Gandhi. He
was one of the persons who conmitted suicide in Bangal ore.
Then any know edge of conspiracy is not enough to inplicate
a person as a nmenber of the conspiracy.

Padma (A-21) did not know if MNurugan- (A-3) was an
LTTE activist when he cane to stay in her house at the
i nstance of Mithuraja, who told her that his house was being
wat ched by police. Only later on she cane to know that

Mur ugan (A-3) was an_LTTE activist. He ~ hel ped her
financially as financial condition of Padma (A-21)  was not
sound. Padma (A-21) had even borrowed noney from M

Chandra (PW214) (Rs.4000/-), who was working as a maid in
the neighbourhood of Kalyani ~Nursing Hone, where Padma
(A-21) was working and where her enpl oyer had been admtted.
Thi s anbunt Padma (A-21) returned three nonths prior to the
death of Rajiv Gandhi. Padma (A-21) had al so borrowed noney
fromR Janaki (PW226) whom she knew. This anpunt she
returned in the nonth of March, 1991. From the notebook of
Murugan (A-3) (M3 286), which was seized during the course
of investigation, the amobunts paid by him to Padma (A-21)
have been nentioned. Padna (A-21) introduced Murugan (A-3)
to K Bharathi (PW233) as the boy who had been sent by
Mut huraja and had conme from Tirunelveli to |earn English.
Whenever Sivarasan cane to the house of Padma (A-21) she
found that Sivarasan, Mirugan (A-3), Arivu (A-18) and
Bhagyanat han (A-20) "used to discuss matters in (low tone".
On 20.5.1991 a day before the assassination of Rajiv Gandh

Dhanu had sprain in her |eg. Nalini (A1) suggested
Sivarasan to take Subha and Dhanu to Kal yani Nursing Home
for treatment of Dhanu where her nother Padnma (A-21) was
wor ki ng. K Raj al akshm  (PW76), who was working as a
pharmaci st in Kal yani Medical Centre, stated on the basis of
the records maintained in the Centre that six tablets  of
Brufen were given to Padna (A-21) on 20.5.1991. Sivarasan
asked Padma (A-21) to prescribe nmedicine for Dhanu as she
was having sprain in her leg. Dhanu, however, refused to
show her leg. She asked for pain-killer. She was given six
brufen tablets. Later in the evening at about 8.30 p.m on
20.5.1991 when Padma (A-21) cane back honme she |learnt
through Kal yani, K. Bharathi (PW233) and Arivu (A-18) that
Nalini (A-1), Mrugan (A3) and Haribabu had cone and after
finishing their dinner they had left. Sivarasan also net
Nalini (A-1) in the house. Next day Padma (A-21) returned
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fromher duty at 4.00 p.m After Arivu (A 18) and
Bhagyanat han (A-20) cane back fromthe |l ate night show they
told her that Rajiv Gandhi had been assassinated in a bonb
bl ast . On 23.5.1991 Nalini (A-1) when came to the
Royapettah house she inforned Padma (A-21) that she had gone
along with Sivarasan, Subha, Dhanu and Har i babu to
Sri perunbudur on the night of 21.5.1991 for Rajiv Gandhi’s
assassi nation. This nade Padma (A-21) worried. She was
nore concerned about Nalini (A1) and Murugan (A-3). \Wen
on the norning of 24.5.1991 Dhanu’s photo was published in
the papers Padnma (A-21) was frightened and was in fear of
her arrest. On 26.5.1991 after return from Tirupathi Nalini
(A-1) vacated her Villivakkam house and she and Mirugan
(A-3) cane to the house of Padma (A-21). From 27.5.1991
onwards Nalini (A1) was going to her office while Mirugan
(A-3) was staying in the house. On 27.5.1991 Murugan (A-3)
gave Padma (A-21) one Code Sheet belonging to LTTE, neant
for transmitting secret nessages through wreless, so that
it mght not be seized by the police. He asked her to keep
that safely hidden. Padma (A-21) gave that Code Sheet to
her co-nurse Devasena Raj (PW73) for safe cust ody.
Devasena Raj (PW73) in her statenent said that it was on
the morning of 7.5.1991 when she was going for duty that
Padma (A-21) asked her to keep one  brown cover in her
| ocker. Padma (A-21) said it was inmportant. MO 106 is the
brown cover and papers which were in-the cover are MO 107
and MO 108. These were taken into possession by the police
during investigation. Both Padma (A-21) and Bhagyanat han
(A20) were arrested on 12.6.1991. There is a wreless
nmessage dated 12.6.1991 sent by Sivarasan from Wreless
Station 910 to Station 91 of Pottu Amman which reads "the
br ot her of of ficer-girl, her nother were arrested"
Ref erence to office-girl is to Nalini (Al).

Murugan (A-3) is a Srilankan national. He joined LTTE
noverent in 1988. He is hardcore LTTE activist.  He took
training in shooting, drill, political cl asses and

weaponary. He wused to train new entrants. He 'spent two
nont hs in Yal panam (Jaffna) fort and was also guarding the
prison there. He subjected prisoners to torture in order to

elicit information. Over thirty persons died due to the
torture inflicted on them by various nethods. Mirugan (A-3)
in his confession described the set up of LTTE. He  sai d,
anong them Prabhakaran (abscondi ng accused) was the world
| eader, Mathiah was political | eader, Pottu Amran
(absconding accused) was I|eader of spy wing and the man
incharge of mlitary was Palraj. Shanthi was incharge of

intelligence wing of wonen in LTTE and her next in comrand
was Akila (absconding accused). Mirugan (A-3) told  Pottu
Amman that he did not Ilike the job he was doing. /Pottu
Amman asked himto go to India for an inportant job. In
January, 1991 Mirugan (A-3) joined the suicide squad of
LTTE. He was given the job of procuring the sketch of the
interior of Chennai Fort, Police Headquarters at Chennai -and
various other police stations with their |ocations. He was
al so asked to take photographs and videographs of those

pl aces. He was given two gold biscuits weighing one kilo
each and a sum of Rs.2000/- in cash. He was told that when
he reached Indian soil he would be nmet by Sivarasan who

woul d take himto Kanthan at Madras. Kanthan would arrange
a house for himand if any news were to be given by Mirugan
(A-3), these were to be sent through wireless set of Kanthan
and if any further anpbunt was required Kanthan was to give
the sane. In the third week of January, 1991 Murugan (A-3)
reached Kodi akkarai on Indian soil. Along with him one
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Mukunt han came, who was a snuggler. Si varasan net him
there. He told himthat though his nane was Raghuvaran he
was having the nanme of Sivarasan in India and should be
called by that name. Fromthere both Sivarasan and Mirugan
(A-3) cane to Madras and went to the house of Robert Payas
(A-9). Kanthan met Murugan (A-3) in the house of Robert
Payas (A-9). He was having a red col our Yamaha notorcycl e.
Kant han and Sivarasan were quite close to each other. e
Ni sant han was assi sting Kanthan. After staying in the house
of Robert Payas (A-9) for five days, in the first week of
February, 1991 arrangenments for his stay in Royapettah house
of Padma (A-21) were made. This was as per plan of
Mut huraja as stated by Mirugan (A-3). Here Mirugan (A-3)
cane in contact with Nalini (A1) and other nenbers of the
famly. Murugan (A3) didgo to an institute for |earning
English for two or three days  and thereafter he stopped.
Because of his influence Nalini (A1) becane very nuch
attracted to LTTE nmovenent. |n March, 1991 Sivarasan asked
Murugan (A-3) to find out fromPadma (A21) if she would cone
with him to Delhi to arrange a house for their stay. Padma
(A-21) did not agree. Wen Sivarasan asked Mirugan (A-3)
about this he felt that there was sonme plan for serious act
i ke murder. However, he did not ask for any details from
Si var asan. On his request Bhagyanat han (A-20) introduced
Hari babu as his confidential man to Murugan (A-3). In the
third week of February, 1991 Murugan (A-3) and Hari babu went
to Vellore and saw the Fort where certain persons bel onging
to LTTE were arrested and det ai ned. Hari babu . of his own
went to Vellore three or four ~times and collected the
structure of the jail  interiors~ and maps as desired by
Murugan (A-3). These - were - sent to Pottu Amman through
Kant han’s code nessage. Mirugan (A-3) was snubbed that he
should do that work only which was entrusted to him at
Madras and he was to do his duty without questioning. ' Pottu
Amman told Miurugan (A-3) that if-he was asked to watch a
particul ar shop he should not watchthe next shop. Haribabu
was doing the job of taking photographs and vi deograph of
St. George Fort, Chennai, Fort  buildings, DG Ofice,
Police stations and their |ocations. Mirugan (A-3) asked
Bhagyanat han (A20) and Arivu (A-18) also to take photographs
of these places. After collecting the sane he sent them to
Sri Lanka. In the last week of March, 1991 Sivarasan asked
Murugan (A3) that he had plan to garland Rajiv Gandhi for
the first tinme in a public neeting and asked himif he could
arrange for an Indian girl for that purpose. Wen the nane
of Rajiv Gandhi was nentioned Mirugan (A-3) understood that
the next target was Rajiv Gandhi. As Rajiv- Gandhi was
responsi ble for the atrocities commtted by | PKF, there were
strong feelings anong the wonmen folk to weak vengeance on
hi m Murugan (A-3) understood that Sivarasan had cone with
a plan to nurder Rajiv Gandhi but Sivarasan neither told
that nor confirmed about that to Muirugan (A-3). Miurugan
(A-3) said he would arrange for an Indian girl. Nal i ni
(A-1) was thus thought of. Again in the first week of My,
1991 Sivarasan told Murugan (A-3) that he had brought two
girls Subha and Dhanu from Sri Lanka and he required an
Indian girl for himto finish the job as both Subha and
Dhanu would speak Tanil in Sri Lankan dial ect and in order
to mx with the crowd without any suspicion he felt the need

of an Indian Tam| girl. They then decided to make use of
Nalini (A-1). Murugan (A-3) knew Subha and Dhanu as the
worren working with LTTE. Murugan (A-3) attended public

meeting of Rajiv Gandhi and Jayal alitha on 18.4.1991 al ong
with Nalini (A-1) at Madras. Haribabu had al so conme to that
nmeeting and took photographs of Jayalalitha and Rajiv
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Gandhi . Murugan (A-3), Subha, Dhanu, Haribabu and Nali ni
(A-1) went to the public neeting of V.P. Singh on 7.5.1991

That was to rehearse if Dhanu and Subha could go to the dais
and garland V.P. Singh. Nalini (A1) was assigned to take

phot ographs. This was a "dry run". A fabricated press
accredited card prepared by Hari babu was given to Mirugan
(A-3) (Exh. P-521). This press accredited card wth

Murugan’s (A-3) photo and nane was seized from the house
taken on rent by Murugan (A-3) at Mdi apakkam Forged press
accreditation photo card was also given by Haribabu to

Sivarasan. This was for themto gain access to VIP. VWhen
Murugan (A-3) got instructions to go to Sri Lanka he
purchased sonme articles and got collected other things. He

reached Kodiakkarai on the Indian soil on 14.5.1991 and
stayed there upto 17.5.1991. = Since no boat cane he returned
to Madras. The boxes which he was carrying he left at
Kodi akkarai with M Mari appan (PW86), an enployee of
Shannughan{ DA) . Those were subsequently recovered and
seized and letters witten by Subha, Dhanu and Bhagyanat han
(A-20) (Exh. P-95, P-96 and P-453) were found. Two vol unes
of "Satanic Force" (M> 125 and 126), video cassettes show ng
various parts of Fort St. George (MO 323), photographs of
DGP O fice etc. (Mps-256-259) were also found. Mirugan
(A-3) reached Madras on 18.5.1991 and stayed wth Nalini
(A-1). Wil e at/ Kodiakkarai, Mirugan (A-3) net Shankar
(A-4) and gave hima slip of paper (Exh.P-1062) containing
t he name: "Nal i ni Thass-419493". On 20.5.1991 Sivarasan
cane to Royapettah house to instruct themto 'be ready for
the neeting of Rajiv Gandhi on the next day. =~ Murugan (A-3)
went to the house of Haribabu and since Haribabu was not
available he asked his sister to tell Haribabu to go to
Royapettah house. On the night of 21.5.1991 Mirugan (A-3)
was in Royapettah house. Wen Arivu (A-18) and Bhagyanat han
(A-20) cane at 1.30 a.m after seeing late night show they
told himabout Rajiv Gandhi’s assassination by human 'bonb.
From this Mrugan (A-3) wunderstood that Sivarasan had
finished his task. Now he was anxci ous about Nalini (A-1).
While at Tirupathi on 25.5.1991 Sivarasan told Mirugan (A-3)

about the belt bonb. He told himthere were two switches
and after switching the first switch on, Dhanu asked
Sivarasan to go away. Murugan (A-3) when asked Sivarasan

the reasons for killing of Rajiv Gandhi he replied that Kas

Anandhan (PW242) had nmet Rajiv Gandhi at Del hi and was told
that the neeting was very cordial there and if Rajiv Gandh

cane to power he would help LTTE novenent. Prabhakaran
showed the letter witten by Kasi Anandhan (PW 242)
suggesting cordial relations to Pottu Amman and said that
peopl e |i ke Kasi Anandhan (PW242) should be renoved from

t he novenent. When Sivarasan net Prabhakaran he told him
that "we nmust teach a lesson to Rajiv Gandhi through the
girls since |PKF dishonoured wonen". From t hi.s. Mur ugan

(A-3) understood that decision to assassinate Rajiv Gandh

was taken by Prabhakaran. VWhen on 7.6.1991 Murugan (A-3)
met Sivarasan at Astal akshmi  Tenmple it was decided that
Murugan (A-3) would continue the task of Sivarasan and these
tasks were to take care of old Vijayanandan (A-5) living in
the house of Vanan; to send Arivu (A-18) to Delhi and also
to contact Santhan (A-2). Si varasan al so said that they
must go back to Sri Lanka on or before June 10/11, 1991 and
that he was arranging the boat for the purpose from
Nagapat ti nam

Santhan (A-2) is a Sri Lankan national. He knew
Sivarasan as they both belonged to same town in Sri Lanka.
According to Santhan (A-2) inmportant decisions |ike rmurder
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of any body <could be taken only by Prabhakaran. Santhan
(A-2) knew that Sivarasan was a nenber of military wng of
LTTE novenent . He knew the set up of LTTE, its activities
and its skirmshes with IPKF. In February, 1988 Sivarasan
asked Santhan (A2) if he wished to continue his education at
Madras, LTTE would make arrangenents for that. Santhan
(A-2) accepted the offer. He and Sivarasan cane to India on
15.2.1990. They reached Kodi akkarai by boat and overnight
stayed in the house of Shannmuganm(DA). Next day they went to
Madras and to the house of one Nagarajan, a snuggler and a
Sri Lankan Tami|. Sivarasan, Nagarajan and Shannugavadi vel u
(A-15) took Santhan (A-2) to Madras Institute of Engi neering
Technol ogy where he got adm ssion. Nagarajan was introduced
as uncle of Santhan (A-2). Fees and expenses were paid by
Si var asan. Santhan (A-2) was residing in the hostel.
Santhan (A-2) in his confession has described as to how
Padmanabha, |eader of EPRLF and ot her | eaders of EPRLF were
kill ed by Sivarasan and other LTTE tigers David, Danial @
Di nesh Kumar and Ravi on 19. 6. 1990 and how they were able to
effect the “escape back to Sri Lanka. Santhan (A-2) though
hi nsel f did not take part in the killing was entrusted with
the duty to watch the place where neeting of EPRLF was being
held and to give that information to Sivarasan. He also
escaped wi th Sivarasan and other Sri Lankans. Pottu Amman
wel coned them and praised them by patting their shoul ders.
Prabhakaran al so met them and shook hands with David, who
was i ncharge of Padnmanabha’s nurder. Because of this
i nci dent Santhan (A-2) discontinued his studies. P.S.
Padmanabhan (PW187) = was a student of Madras Institute of
Engi neering Technol ogy. - He identified Santhan (A-2) as Raja
who was studying in that Institute. He said Santhan (A-2)
studied in the institute only for -a couple of days and
thereafter he did not see him In the |ast week of " April
1990 Pottu Amman called himand asked himto get ready on

((SCO LYRI X 6.1

))

(A-10) and his wife Shanthi (A-11). That—ni ght Sant han
(A-2) st ayed in the house of Jayakumar (A-10) with
Si varasan. Next day Santhan (A-2) went to the ~house  of
Har i babu. When Haribabu's nother asked Santhan (A-2) his
nati ve place he told her that he was from Pariyakul am
Madur ai . Sant han (A-2) stayed in the house of Haribabu for
about a week. On 12.6.1991 Santhan (A-2) met Sivarasan. who
inquired from him about his Switzerland visit. Santhan
(A-2) said he had inquired about that froma travel agent P.
Veer appan (PW102) who told himthat his passport “would be
ready within a week. Sivarasan remarked that if he did not
go to Switzerland LTTE woul d suffer a loss of Rs.1, 00,000/-.

P. Veerappan (PW102) said that he was doing the
job of getting passports and renewal of old passports and
also getting visas. He knew C Vamadevan (PWL14) who
started the business of brokerage of |etting houses on rent.
In that connection Vamadevan (PW 114) cane in contact with
Shannugavadi vel u (A-15). In the end of April
Shannmugavadi vel u (A-15) nmet Vanmadevan (PW114) and asked him
if he could suggest sone agent to send his brother-inlaw to
a foreign country. Vamadevan (PW114) thought of P.
Veer appan (PW102) and took Shanmugavadivelu (A-15) to him
When P. Veerappan (PW102) asked Shanmugavadi vel u (A-15) as
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to which country his brother-in-law belonged to he replied
that he belonged to Madras only. P. Veerappan (PW102)
told himthat he had a friend who would arrange for his

brother-in-lawto go to a foreign country. He asked
Shannugavadi vel u (A-15) to bring necessary documents such as
passport, ration card, school certificate, etc. and his

brother-in-1aw shoul d al so cone al ong with hi m
Shannmugavadi vel u (A-15) was told that the expenses of visa,
ticket and foreign exchange for the purpose would be

Rs. 80, 000/ - and Rs.50,000/- were required in advance. In
the first week of May, 1991 Shanmugavadi vel u (A-15) brought
his brother-in-law and introduced him to P. Veer appan

(PW102). He asked him certain questions. After two or
three days C. Vammdevan (PWL.14) and Shannugavadi vel u (A-15)
cane to P. \Veerappan (PW102) and gave him Rs.50,000/-.
Shannugavadi velu (A-15) said that other documents he will
bring within a fewdays.~ Shanmugavadi vel u (A-15) again net
P. Veerappan (PW102) two/three times and told himthat
necessary docunents were getting ready. In the second week
of July, 1991 brother-in-lawof Shannugavadi velu (A-15) cane
to P. Veerappan (PW102) and asked himif papers were ready
for his foreign trip. He told that docunents have still not
been given to him P. Veer appan (PW102) identified
Sant han (A-2), who was introduced to him as brother-in-Iaw
by Shannugavadi vel u (A-15). P. Veerappan (PW102) was,
however, unable to identify if Shannugavadivelu (A-15) was
the person who brought Santhan (A-2) to hi mthough Vanadevan
(PW114) identified both Santhan (A-2) and Shannugavadi vel u
(A-15) in court.

Sant han (A-2) —told  Sivarasan that ~he was not
confortable staying in the house of Haribabu. Si var asan
then took himto the house of Jayakumar (A-10) on 13.5.1991.
On 15.5.1991 Sivarasan gave a letter to Santhan (A-2) and
asked himto give it to Kanthan, who was in Robert  Payas’s

(A-9) house. Sant han (A-2) gave the letter to Kanthan who
in turn gave himRs.5 |l acs and asked himto give the sum to
Si var asan. Santhan (A-2) accordingly paid the anount to

Si varasan who took Rs.2.00 |acs and asked him to Kkeep the
balance with him On 17.5.1991 Sivarasan and Sant han (A-2)
went to Eashwari Lodge and net Shankar (A-4). Si var asan
took Rs.10,000/- from Santhan (A-2) and gave that to Shankar
(A4). On 18.5.1991 Sivarasan again got Rs.20,000/- from
Santhan (A-2). He asked Santhan (A-2) to go to the house of
Robert Payas (A-9) where he gave Rs.4,000/--to Ruban (A-6).
Then both Robert Payas (A-9) and Santhan (A-2) went to Pondy
Bazaar and purchased clothes and a watch for Ruban (A-6).
Ruban (A-6) came to stay at Robert Payas’s (A-9) house  only
a day before. At the instance of Sivarasan, Santhan (A-2)
brought Ruban (A-6) to Marina Beach on 19.5.1991. Sivarasan
and Ruban (A-6) talked to each other and then all three went
to the house of Vijayendran (PW111), a Sri Lankan nati onal .
After that all four of them and one nore boy went to Central
Station of Railway. A send off was given to Ruban (A-6),
Vijayendran (PW111) and the boy on a train to Del hi on way
to Jaipur.

Sant han (A-2) said that Ruban (A-6) had | ost one of
his legs in bomb blast and that journey was to take
treatnment for that. Mre noney was given by Kanthan to
Santhan (A-2) who in turn gave that back to Sivarasan.
Si varasan asked Santhan (A-2) to furnish himthe account of
noney he received from Kanthan whi ch account Sivarasan had
to give to a man going to Sri  Lanka. The account which
Santhan (A-2) wote as told to himby Sivarasan was as under
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"1 ncone:
Recei ved from Kant han
Thr ough Sant han Rs. 9, 50, 000
Recei ved from Kant han
by Si varasan Rs. 9, 50, 000
Expendi ture
To XY Rs. 3,00, 000
Del ta (rmurugan) Rs. 25, 000
Rs. 5, 000
A T. Rs. 1, 00,000
Rs. 3,50,000
Rs. 1, 00,000
To Y X through Delta Rs. 5,00, 000
To self (Sivarasan) Rs. 15, 000

Si varasan /then asked Santhan (A-2) as to why he had
not shown the anobunt / of Rs.50,000/- which was given to

Sant han (A-2). He asked Santhan (A-2) that out of that
amount Rs. 25,000/- be paid to Mirugan (A-3) and Rs.5,000/-
each to Jayakumar (A-10) and Keerthi. These anpunts Santhan

(A-2) paid as directed after  the assassination of Rajiv
Gandhi. On 20.5.1991 Santhan (A-2), Jayakumar - (A-10) and
Si varasan were in the house of Jayakumar (A10). Before that
on 16.5. 1991 Si var asan had told Santhan (A-2) that
Prabhakaran had paid special attention on Santhan  (A-2)
after the nurder of Padmanabha and inportant works were
allotted to him and all this was on account  of the
cooperation given by Santhan (A-2) in Padnmanabha case.
Santhan (A-2) said that Sivarasan also told himthat he was
going to help Subha and Dhanu to finish Rajiv-Gandhi. In
Jayakumar’s (A-10) house Sant han (A-2) st ayed upto
28.5.1991. D.J. Swanminathan (PW85) in his deposition said
that Santhan (A-2) stayed in the house of Jayakumar (A-10)
from 16.5.1991 to 26.5.1991.

On 21.5.1991 Santhan (A-2) saw Sivarasan in white
kur t apyj ama. Si var asan i nserted a white cloth bag
containing a pistol in his hip pocket and asked Santhan
(A-2) whether the gun was protrudi ng outside the dress. To
this Santhan (A-2) replied in the negative. The pistol/ was
Czechosl ovaki a nmake. Cloth bag was stitched by Shanthi
(A-11) two days earlier. A pistol (M3>79) was seized by
P. P. Chandr asekar a Nair (PW271) from the house at
Konanakunt e (Bangal ore) where Sivarasan, Subha and others
conmitted suicide. Si varasan then went out and returned
around mi d-ni ght when Santhan (A-2) was sleeping. Sivarasan
woke himup and told himthat Rajiv Gandhi and Dhanu had
died. He also told that he had brought one sister who was a
hel per of LTTE Hs reference was to Nalini (A-1). Next
norni ng Sivarasan, Subha and Nalini (A-1) went to the house
of a neighbour to watch TV. On 28.5.1991 Santhan (A-2) went
to Tirupathi in the assuned nane of Kumaresan. On his
return journey from Tirupathi he saw the picture of
Sivarasan in Kurta Pyjama in a newspaper. He went to the
house of Robert Payas (A-9) and not to the house of
Jayakumar (A-10). On 30.5.1991 Robert Payas (A-9), his wife
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Prema, sister Latha and Santhan (A-2) went to Thiruchendur
and planned to stay in a cottage there. Receptionist there,
on hearing Santhan (A2), asked himhis address. He gave the
address as No. 30, Vanniar Street, Chool ai medu. Sant han
(A-2) then left the place fearing that they would be trapped
if the receptionist asked the PIN code of Chool ai nedu. From
Thi ruchendur they cane to Madurai and after staying there
for a while left for Madras reaching there early norning.
Robert Payas (A-9) and his famly returned to Porur house
while Santhan (A-2) went to K K Nagar. In between he had
been nmeeting Sivarasan and getting instructions fromhim
He said Sivarasan told him that thereafter Mrugan (A-3)
woul d | ook after his work and that of Kanthan, i.e., to send
Keerthi to Colonbo, Athirai (A-8) to Delhi, to send noney to
Ruben (A-6); provision of a house for Shankar (Shankar
(A-4)); and arrangi ng noney for such works. Si varasan was
frantically trying  to escape to Sri Lanka. Santhan went to
the house of P. ~Thirumathi Vimala (PW62) to neet Athirai
(A-8) who was staying there. He took Shannugavadi vel u
(A-15) al'ong with him

P. Thirumathi Vimala (PW62) said that Santhan
(A-2) did conme to her house and said that he was acquainted
with Athirai (A8) that he knew her already and that he had
cone to see her./ She told himthat she was having problem
and asked himto take away Athirai (A-8) inmediately. He
said he would do that. He wanted a letter for D xon (DA)
who was staying in Gowi Karunakaran' s house, ‘a relative of
P. Thirumathi Vimala (PW62). That letter was delivered at
Gowr i Karunakaran’s house. Santhan (A-2) got a reply while
he was still in the house of P. Thirumathi Vimala (PW2).
At his request Santhan (A-2) was taken to the house of Gowi
Karunakaran. Wen he net Di xon he knew that he was a nmenber
of LTTE. A few days later Santhan (A-2) again cane to the
house of P. Thirumathi Vimala (PW62) and told her that
Shanmugavadi vel u’ s (A-15) house had been searched by the CBI
and had caught himand that perhaps CBI would cone to the
house of P. Thirumathi Vinala (PW62) also since Athirai
(A-8) who was staying there was not hol ding passport and
that it would be problem for her. He said he had,
therefore, come to take Athirai (A-8) as directed by
Sivarasan. Athirai (A-8) then went along wth Santhan

(A-2). Before leaving, Athirai (A-8) left Rs.8,000/- wth
P. Thirumathi Vimala (PW62). Around 1.7.1991  when P.
Thirumathi Vinmala (PW62) came to her ~house she found
Santhan (A-2) and Athirai (A-8) waiting for  her. At hi rai

(A-8) wanted her nmoney back. P. Thirumathi Vimala (PW62)
said that she never expected themto come back | inmediately
and that she had already spent Rs.1,500 out of that noney
for certain purchases and was left with Rs.6,500/-. They
said it was alright and asked her to give that noney to
them They then left. Kangasabapathy (A-7) had also cone
along with Santhan (A-2) and Athirai (A-8) but afterwards
had | eft before P. Thirumathi Vimala (PW62) returned to
her house.

Santhan (A-2) then received a nessage from Di xon
that he wanted to nmeet him Dixon told Santhan (A-2) that
all their wirel ess messages were spied by Tam | Nadu police.
Santhan (A-2) took Athirai (A-8) to Pamal house where he
al so stayed. On the night of 1.7.1991 Santhan (A-2) nmade
Athirai (A-8) to get in the train at Central Railway Station
to Delhi and then went to Pamal house and stayed there.
Though Santhan (A-2) in his confession said that he saw off
Athirai (A-8) at the Central Railway Station but evidence
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shows that he saw of f both Kanagasabapathy (A-7) and Athira
(A-8) on 1.7.1991 to New Del hi.

Inletter (Exh.P-129) dated 7.9.1991 witten by
deceased accused Trichy Santhan to Prabhakaran he nentioned
that arrest of Santhan (A-2) was a great danger to LTTE and
that nenbers of the novenent had been captured alive and
that nenbers had nade disclosure right from Padnmanabha
i nci dent .

Confession statenent of Shanmugavadi vel u @ Thanbi
Anna (A15) was recorded on 18.5.1992 while he was arrested

on 16.5.1992. He is ‘a Sri Lankan national and gives his
fam |y background. He was owning a lorry along wth another
in Sri  Lanka and doing business there. However, his

busi ness was hit because of war between LTTE and Sri Lankan
arny. H's house was damaged in 1987 by bonmb | odged by Sri
Lankan arny. He then decided to stay in India. Since 1985
while in Sri Lanka LTTE had started «collecting noney from

each fanm'ly for its war efforts. He left Colonbo on
19. 6. 1987 and canme to Madras with his wife and two children
and his sister’'s son. Initially he stayed with his el der

sister’s son Dr. Thiru Vadivel (Dentist). Then he rented a
house where he started living with his famly. 1In 1988 Dr.
Thiru Vadivel went back to Sri Lanka hoping that situation
woul d normalize after the presence of IPKF in Sri Lanka.
Shannmugavadi vel u (A-15) got the tel ephone No.. 864249 of Dr.
Thiru Vadivel installed in his house.  That telephone al ways
remai ned in t he name of Dr. Thiru Vadi vel

Shanmugavadi vel u (A-15) started lorry service along with his
wife's brother Arvinda Das. One Karunakaran was working as
a lorry contractor in Madras harbour. 35% of the profit was
taken by Karunakaran and rest 65% was shared between
Shanmugavadi vel u (A-15) and Arvinda Das. According to
Shannugavadi vel u (A-15) Arvinda Das was di sbursing noney to
Sri Lankan Tamils there fromlorry service. He was also
receiving noney from Sri Lanka at times for distribution as
per i nstructions recei ved on t el ephone by hi m
Shanmugavadi vel u (A-15) knew P. Thirumathi Vimala (PW62)
fromSri Lanka. She had cone to India three or four vyears
earlier to Shanmugavadivelu (A-15). She shifted to her
house at Royapettah in 1990. P. Thirumathi Vimala (PWG62)
was known to w fe of Shannugavadi velu (A-15). They were on
visiting terms. One child was born to Shannmugavadivelu
(A-15) while in India. One day two persons by the nane
Sivarasan and Santhan (A-2) cane to the house of
Shannugavadi velu (A-15) and wanted to give a letter to P

Thi rumat hi Vimala (PW62). Shannugavadi vel u - (A-15) _took
themto the house of P. Thirumathi Vimala (PW62). / Wen
Sivarasan and Santhan (A-2) expected sonme noney from
Shanmugavadi velu (A-15) he told themthat that matter was
attended to by Arvinda Das. Sivarasan said that whenever
Santhan (A-2) would cone and ask for nobney that be given to
hi m VWhen Shanmugavadi velu (A-15) took them to P

Thirumathi Vimala’s (PW62) house she was not at hone. He,
however, introduced Sivarasan to her daughters who were aged
15 and 16 years. After four or five days Santhan (A-2)
again came to the house of Shannugavadi velu (A-15) and asked
to be taken to the house of P. Thirumathi Vimala (PW62)
whi ch agai n Shannugavadi velu (A-15) did. At that tinme also
P. Thirumathi Vinmala (PW62) was not at hone. One week
before Rajiv Gandhi’'s assassination Santhan (A-2) cane to
the house of Shannugavadi velu (A-15) and gave hima bundl e
containing Rs.1.25 lacs for safe custody. Shannugavadi vel u
(A-15) had hel ped Santhan (A-2) to get admission in MI.ET.
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Institute through Nagaraja. After four or five days Santhan
(A-2) again cane and this tine gave Rs.3.20 lacs to
Shanmugavadi vel u (A-15). This nobney Santhan (A-2) took back
subsequently. One day when he cane to get sonme noney from
Shannugavadi velu (A-15) by that tine photo of Sivarasan
connected wth the assassination of Rajiv Gandhi was
published in newspaper. Shannmugavadi velu (A-15) asked
Sant han (A-2) about Sivarasan and his photo appearing in
paper to which Santhan (A-2) said that he need not worry.
Before the assassination of Rajiv Gandhi one- day P
Thirumathi Vinmala (PW62) with her daughter and Athirai
(A-8) came to the house of Shanmugavadi velu (A-15). Athirai

(A-8) said that she expected a phone call from foreign
country and told Shannugavadi velu (A-15) that she night be
i nfornmed about that. Daughter of P. Thirumathi  Vinal a

(PW62) told Shanmugavadivelu (Al5) that Athirai (A-8) was
Si varasan’ s person. Next day when phone call canme which was
attended to and the person who spoke on the phone said that
he was' Athirai's (A-8) brother. He asked to call Athira

(A-8) and said that he wouldcall again within an hour

Shannmugavadi velu (A-15) went and -called Athirai (A-8).
After one hour phone call cane but Shannugavadi velu (A-15)
did not know what were they talking about. On May 30/ 31,
1991 Athirai (A-8) again cane to the house of
Shannmugavadi velu (A-15) to receive a phone call about which

Shannugavadi vel u (A- 15) did not know. Wfe of
Shannugavadi velu (A-15) did not |ike Athirai- (A-8) when she
cane to know that 'she was LTTE person. Wfe of

Shannugavadi vel u (A-15) had strong dislike for LTTE because
on one occasion they kidnapped their son aged four years and
on other two brothers-in-law -including Arvinda Dass were
ki dnapped. LTTE used to ask for noney before rel easing the
ki dnapped but no one did nmnake any conplaint about that.
Wfe of Shannugavadi velu (A-15) had thus devel oped a great
hatred for LTTE. Wen Sivarasan and Santhan (A-2) cane to
t he house of Shannugavadi velu (A-15) for the first tine they
had noted his phone nunber. Shannugavadi vel u (Al5) 'does not
talk of any help rendered by himto Santhan (A-2) to go
abroad and for that purpose to get passport and visa for him

or about any conversation between him and P: Veer appan
(PW102) and C. Vamadevan (PWL14).  In one of -the papers
seized from Ruban (A6) at Jaipur telephone nunmber of
Shannmugavadi vel u (A-15) 864249 is nmentioned. Fromthis

prosecution seeks to draw an inference that Ruban (A-6) was
sent to Jaipur by Santhan (A-2) and Sivarasan on 17.5.1991
for fixing a hide out and he was given tel ephone nunber of
Shannugavadi vel u (A-15) as hi s cont act nunber .
Shannugavadi vel u (A-15) was known to Sivarasan  and Santhan
(A-2) as early as 1990 and had hel ped Santhan (A-2) to get
admi ssion in Madras Institute of Engi neering Technology.

There is no confession of Ruban (A-6). Vi j ayendr an
(PW111) is a Sri Lankan national. He cane to India in
1979, studied here, wote many books and acted in filns.
Sivarasan nmet Vijayendran (PW111) in the second week of
April, 1991 at railway platform bookstall and introduced
hi msel f. During conversation Sivarasan told himthat he was
leaving for Sri Lanka in a week's tine. Vi j ayendr an
(PW111) had not received any letter fromhis honme in Sri
Lanka for more than one and a half years. He asked
Sivarasan to hand over his letter to his nother, brothers
and also to receive areply to that. Sivarasan after two
days of the neeting canme to the house of Vijayendran
(PW111) to collect the letter. Sivarasan again net himon
11.5.1991 bringing to him reply dated 8.5.1991 to his




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 74 of 195

letter. He addressed Vijayendran (PW11l) as brother

Vijayendran (PW111) expressed gratitude to Sivarasan for
hi s hel p. Once Sivarasan cane to the house of Vijayendran
(PW111) with Sant han (A-2). Si var asan request ed
Vijayendran (PW111) to acconpany Ruban (A-6), who was
i ntroduced as Suresh Kumar, to Jaipur to fix an artificia

linb as he did not have left leg. Vijayendran (PW111)
asked whether there was no doctor available in Madras but
Sivarasan said that in India Dr. Sethi was a specialist in
that nedical field and was based in Jaipur and he wanted
treatment for Ruban (A-6) fromhim Vijayendran (PW111)
agreed. He, however, told Sivarasan that he would take
another person along wth himas he hinself did not know
Hi ndi. Sivarasan gave himRs.15,000/- in cash to neet the
nedi cal expenses and the conveyance charges. He asked
Vijayendran (PW111) to buy tickets of GT. Express for
Del hi leaving on 17.5.1991. The railway tickets were got
reserved by Vijayendran (PW111) on 14.5.1991. Ruban (A-6),
Vijayendran (PW111) and a boy called Ajas Ali left by GT.
Express . on 17.5.1991. Sivarasan and Santhan (A-2) had cone
to see themoff. Sivarasan told Vijayendran (PW111) that
Santhan (A-2) would cone to himto receive any |letter which
m ght be given to him by Ruban (A-6) on his return.
Vijayendran (PW111) said that Sivarasan asked himto use
hi s nanme as Maharaja in which nane he was witing his poens.
After arriving at Delhi the group then went to Jai pur on the
eveni ng of 19.5.1991. They stayed in CGolden  Lodge in the
nanes of Ajas Ali, Suresh Kumar and Maharaja. Next day they
went to neet the doctor. Wi le at Jai pur on 22.5.1991
Vijayendran (PW111) cane to know about the assassination of
Rajiv Gandhi at Sriperunbudur. He said they got into panic
as they could be suspected as Tanmilians. Ruban (A-6)
suggested to vacate the | odge. Next day in the evening they
changed to Vi kram Lodge. Vijayendran (PW111) net M. Rajan

Manager of the Lodge and asked himto help Ruban (A-6) for
getting treatment as Dr. Sethi had given them appoi nt nent
for 13.6.1991. He along with Ajas Ai left Jaipur on
24.5.1991 for Mdras reaching there on the ‘night of
27.5.1991. Ruban (A-6) told himthat he would wite /letter
to him addressed as Mharaja and to hand over that to
Santhan (A-2). Ruban (A-6) gave him-a letter which had
already been witten by him Vijayendran (PW111) saw the
phot o of Sivarasan published in newspaper on 29.5.1991 with
announcement that his whereabouts be inforned as he was the
mai n person involved in the assassination of Rajiv Gandhi

That shook Vijayendran (PW111). On 30.5.1991 Sivarasan
cane to himand inquired about Ruban (A-6) if he ~had given
any letter. The letter which Ruban (A-6) had witten was

handed over to Sivarasan. Vijayendran (PW111) asked  about
his picture published in the newspapers. At this he gave
sarcastic smle and told himin authoritative tone . that he
was going to Sri Lanka and would return after three nonths
and then left. One nore letter was received from Ruban
(A-6) by Vijayendran (PW111) on 3/4.6.1991. On 7.6.1991
Santhan (A-2) cane to collect that letter. As seen above
Santhan (A-2) gave Vijayendran (PW111) a sum of Rs.2,000/-
and asked himto send it to Ruban (A-6) by tel egraphic noney
order. Entries in the lodge registers at Jaipur were made
by Vijayendran (PW111) (Exh.P-111 and 523).

Ruban (A-6) was one of the nine persons who had
cl andestinely landed at Indian soil in a boat from Sri Lanka
on 1.5.1991. In his confession Robert Payas (A-9) said that
he met an LTTE boy who had come to his house along wth
I ndrankutti on 9.5.1991. He said the name of that boy was
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Ruban @ Suresh. He had | ost one of his legs in bonmb blast
in Sri Lanka and had cone to India along with Sivarasan for
his treatnent.

Y. R Nagarajan (PW106) was working as receptioni st
in Golden Lodge in Jaipur. He has testified to the stay of

Vijayendran (PW111), Ruban (A-6) and Ajas Ali. He said
Ruban (A-6) did not have left leg. Ruban (A-6) stayed in
Jaipur till 20.6.1991 when he was arrested. Search was
effected in the roomin the |odge where Ruban (A-6) was
st ayi ng. One of the docunents seized is a tel ephone index
book (MO 659) containing tel ephone nunbers of Robert Payas
(A-9) and Shannugavadi velu (A-15). In a bunch of papers

(M>667) seized on 15.6.1991 fromthe house of Mirugan (A-3)
at Madi pakkam in one of the papers there was Jai pur address

of Ruban (A-6). A letter (Exh.P-1200) dated 18.6.1991
witten by Santhan (A-2) to Ruban (A-6) at Vi kram Lodge
address was al so recovered fromthe lodge. 1In this letter

Santhan (A-2) had  advised Ruben (A-6) to again shift from
his present place of stay to -another safe place. This is an
inland letter witten after the death of Rajiv Gandhi. This
letter is stated to have been-handed over by Rajan, Manager
of Vikram Lodge, to police inspector R D. Kalia (PW236).
It is not the original letter rather a Xerox copy. Oigina

is stated to have 'been lost in the court and as such
secondary evidence was allowed to be | ed. This docunent is
proved by the handwiting expert K Ranmakri-shnan (PW 262)
but only the address is said to be inthe witing of Santhan

(A-2). There is 'no evidence  about the contents of the
letters as if witten by Santhan (A-2). In the notebook
(M>159) there is entry (Exh.P-439) giving details of
expenses incurred for Ruban (A-6). In~ the ~confession of

I runborai (A-19) he has nentioned about the deceased accused
Jamuna @Janeela an injured LTTE tigress staying in Neyvel
in Tam| Nadu for getting an artificial leg fixed as she had
lost her leg in the fight at Jaffnaagainst the Army. Ruban
(A-6) did not get artificial linb/in Jaipur and it was fixed
in Madras itself while he was in judicial custody.

Arivu (A-18) was little less than 20 years of age on

the date of assassination of Rajiv. . Gandhi. He was
synpat hi zer of LTTE novenent. In 1986 he took part in an
agitation and was inprisoned for 15 days in Madras. Suba

Sundaram (A-22) was known to his father. Arivu (A-18)
joined his studio (Suba Studio) in May, 1989. Mithuraja and
Baby Subramani am used to visit Suba Studio. Arivu  (A-18)
became close to them and started working for LTTE. He
started selling and distributing LTTE literature. He  used
to sell these books in public neetings. |n Suba Studio he
al so cane in contact wth Bhagyanathan (A-20) and deceased
accused Haribabu, who were also working there. Even after
they had left Suba Studio they wused to come there. On
account of the influence of Baby Subramaniam and his
assi stant Mut huraj a both Bhagyanat han (A-20) and Haribabu
were attracted towards LTTE novenent and got invol ved there.
Wen Arivu (A-18) canme to Madras in My, 1989 he started
stayi ng with Bhagyanathan (A-20) and also wth Mithuraja.
Place of Mthuraja was used by LTTE people. 1In connection
with LTTE work Arivu (A-18) used to visit Bangalore quite
of t en. Arivu (A-18) also got in contact with Suresh Master
(DA) and Trichy Santhan. Both were having inportant place
in LTTE. Arivu (A-18) was being paid by Trichy Santhan for
the work done by himfor LTTE. He was getting a fixed
anmount every nonth. After the shooting incident of killing
of Padmanabha and others by LTTE at Madras offices of LTTE
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were closed and thereafter it was an underground novenent.
Arivu (A-18) went to Sri  Lanka wth Baby Subranmaniam in
June, 1990. I runborai (A-19) also went with them In Sr

Lanka Arivu (A-18) nmet Prabhakaran and other [|eaders and
assured themto give full support for LTTE novement. During
his stay in Sri Lanka there was war between LTTE and Sri
Lankan Army. Then he learnt about the atrocities committed
by IPKF and a feeling of revenge cane to his nind. He and
I runborai (A-19) cane back to India in the second week of
October, 1990 with other wounded LTTE soldiers. Now he was
full-fl edged worker of LTTE. It was from February, 1991
that Arivu (A-18) started staying w th Bhagyanat han (A-20).
It was on account of the fact that President Rule was
extended in January, 1991 and police was taking strong
action against LTTE. Arivu (A-18) left his own residence
and went to stay w th Bhagyanathan (A-20). After Mithuraja
went to Sri Lanka his job was taken over by Arivu (A-18).
He was getting noney from deceased accused Suresh Master and
Trichy Santhan for nmeeting his expenses and was al so payi ng
to M Sankari (PW210), sister of Muthuraja. Arivu (A-18)
in his confession statenent said that Murugan (A-3) had cone
to Tamil Nadu from Sri- Lanka for an inportant work of LTTE
and in this work Haribabu was helping him and for that
Hari babu had been receiving monthly " salary from Mirugan
(A-3). Mirugan (A-3) had been appointed in the spy wing of
LTTE. Arivu (A-18) was recording TV news in VCR in
Royapettah house. ' In March, 1991 he went w th Mirugan (A-3)

to Vellore for LTTE work as in Vellore Fort ‘and Jail Sri
Lankan Tamls and LTTE personnel were Kkept in custody.
Blast of Vellore Fort _and Jail and releasing of LTTE

mlitants was one of the LTTE works in India. Various
peopl e connected with LTTE would cone to the house of
Bhagyanat han (A-20). Arivu (A-18) said when these people
were tal king anmong t hensel ves he understood that it was for
a very inportant and dangerous act and he had a strong
suspicion that the target would be Rajiv Gandhi

In April, 1991 when Sivarasan cane to the house of
Padma (A-21) he asked Arivu (A-18) if he was prepared to
work with him Arivu (A-18) agreed to work for ~him as
Si varasan was a senior LTTE nenber. Bhagyanat han (A-20) had
al ready accepted to work for Sivarasan. Before going to Sr
Lanka Mut huraj a has handed over his work to Arivu (A-18) and
al so instructed Bhagyanathan (A-20) to give all help to
Arivu (A-18) as nay be needed for the novenent. Miut hur aj a
had al so requested Nalini (A1) to provide all help to Arivu
(A-18) in his absence. Phot os and publications of LTTE
nmovenent and ot her books which were with Mithuraja were kept
by Arivu (A-18). In March, 1991 he shifted them to the
house of V. Radhakri shnan (PW231), a friend of Arivu
(A-18). These contained a 3 volunme Bl ack Book and- in the
3rd volune of the book there was a di agram of an electric
circuit simlar to one used for the belt bonb by the
assassi n Dhanu. Arivu (A-18) said that when the material
was bei ng transported Bhagyanathan (A-20) was also with him
On 3.5.1991 Arivu (A-18) net Sivarasan in India and at that
time deceased accused Gokul @Nero and Murugan (A-3) were
also with him Sivarasan asked Arivu (A-18) to buy a |arge
size car battery, «clips and other articles. Arivu (A-18)
went to a shop along with Nero and bought battery, wire and
ot her articles. Apart from other things battery was neant
for a wireless set which Sivarasan wanted to install, by
which he would contact LTTE Headquarters in Sri Lanka.
Wi | e buying battery he gave his nanme as Rajan and also
wr ong addr ess. Sivarasan also told Arivu (A-18) that he
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wanted a notorcycle to facilitate his travel and for the
purpose he had conme to India. He asked Arivu (A-18) to make
arrangenents for it as he hinself did not want his name to
be exposed. Arivu (A-18) arranged one Kawasaki Baj a]

Mot orcycl e (Regi stration No. TN- 07- A- 5203) . He took
Sivarasan to the showoom on 4.5.1991 and bought the
notorcycle in his own nanme but giving a wong address. Wth
the same wong address Arivu (Al18) had al so opened a bank
account in the bank. Sivarasan had given noney for the
purchase of the motorcycle. Arivu (A-18) also bought 9-volt
battery (golden power) and gave that to Sivarasan. Arivu
(A-18) said in his confession that Sivarasan used this
(Battery) only to blast the bonb. On 7.5.1991 Arivu (A-18)
had al so gone to attend the public neeting of V.P. Si ngh
and there he saw Nalini (A-1), Subha, Dhanu and Mirugan
(A-3). These three wonen were trying to step on towards the
stage. Nalini (A1) was requesting the organizers of the
nmeeting and the police while Subha and Dhanu were standing
with rose garlands in their hands. Haribabu was also seen
on the stage. Arivu (A-18) did not see Sivarasan. Arivu
(A-18) knew that Subha and Dhanu were |ady tigresses of LTTE
brought fromJaffna in Sri Lanka by Sivarasan for his job
and they were "going and coming with Nalini (A-1)". After
the end of the public meeting Murugan (A-3) gave a colour
filmroll to Arivu (A-18) for devel oping. None of the
pi ctures had cone out clearly. Arivu (A-18) also bought a
multi nmeter for | Sivarasan for useto test the electrica

equi prents. He had al so bought earth-wire. Sivarasan asked
Arivu (A-18) to | ook after Vijayanandan (A-5), who was a
senior LTTE | eader. Vi j ayanandan (A-5) had cone to India
along with Sivarasan in the group of nine persons  arriving
on 1.5.1991. Vijayanandan (A-5) was staying in Konala Vilas
| odge. Arivu (A-18) net himand took himto the house of N.

Vasant ha Kumar (PW75). Vijayanandan (A-5) was to buy sone
books for the LTTE novenment. In his confession Arivu (A-18)
described N. Vasantha Kumar (PW75) as his partner. He
al so described N Vasantha Kumar (PW75) as an LTTE nenber
and close to Sivarasan. Once he said he had gone” with N

Vasantha Kumar (PW5) to the house of Trichy Santhan (DA).

N.  Vasantha Kumar (PW5) was involved in publishing the
LTTE propaganda book "Satanic Force" which - contained
articles relating to atrocities commtted by | PKF. It~ was
Trichy Santhan (DA) who was giving finance for that. On
20.5.1991 Arivu (A-18) learnt that in the evening when
Nalini (A1), Mirugan (A-3) and Hari babu were in the house
of Bhagyanat han (A-20) Sivarasan had a talk with Nalini

(A-1) and Hari babu. Padma (A-21) had al so conme back from
hospital at 8.00 p.m According to Arivu (A-18) Sivarasan
had a talk regarding the public neeting of Rajiv Gandhi to
be held on the next day at Sriperunbudur. He gave ~a /Kodak
colour film roll to Haribabu. After having their food
Hari babu, Mirugan (A-3) and Nalini (A-1) left. On 21.5.1991
Arivu (A-18) and Bhagyanat han (A-20) went to see late night
novie and when they returned fromthe show they heard the

news that Rajiv Gandhi was nurdered. Mur ugan (A-3)
confirnmed it. On 22.5.1991 Arivu (A-18) packed his goods
fromthe house of Padma (A-21) and cleared themone by one
and kept at the houses of his friends. On 23.5.1991

Si varasan cane to the house of Padma (A-21) in the norning
and gave details about the incident resulting in the
assassination of Rajiv Gandhi. He also told them about the
unexpected death of Haribabu in the bonb blast. He asked
Arivu (A-18) to go to Suba Sundaram (A-22) to see the
progress in getting the body of Haribabu. That evening
Nal i ni (Al) also came to the house of Padma (A-21) late in
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the evening and told about the nurder of Rajiv Gandhi
Arivu (A-18) did not feel safe in the house of Bhagyanathan
(A-20). Murugan (A-3) had already hidden hinself at
Bhagyanat han’s Press. Arivu (A-18) had a fear that he night
be found so he then went and stayed with his parents at
Jol ar pet .. Bef ore going to Jol arpet Miurugan (A-3) had asked
Arivu (A-18) to cone to Gandhi Beach on 10.6.1991 in the
evening at 7 Oclock to discuss about further proceedings.
Arivu (A-18) canme to Gandhi Beach but Murugan (A-3) was not
there. He also searched for Bhagyanat han (A-20) next day
but again could not nmeet him After few days Arivu (A-18)
was arrest ed.

N.  Vasantha Kumar (PW75) is an artist. |n 1984 he
net a person by the nanme Raghavan in a bookshop who canme to
the shop to buy books for LTTE. When Raghavan canme to know
that N Vasant ha Kurmar (PW75) was an artist he asked him
if he would print books for LTTE organization. N. Vasantha
Kumar (PW75) agreed. Raghavan introduced hinself to Baby
Subramani'am  and - Ni t hyanandam President of LTTE Propaganda

Conmittee. N Vasant ha~ Kunar (PW 75) was prom sed
Rs.1000/- for his |Ilabour in getting the books printed for
LTTE. In his deposition N Vasantha Kumar (PW75) has

described as to how he had beconme close to top rank | eaders
of LTTE including Pottu Amman, Prabhakaran, Kasi Anandan and
others. He also visited LTTE training canp near Mettur in
Tam | Nadu. N.  Vasantha Kumar (PW75) in partnership with
Basheer Ahamad al so publi shed magazi ne cal |l ed > Pudhu Yugani .
The publication was stopped after two issues. In 1988 N
Vasantha Kumar (PW75) was engaged to print calendars and
sone other panphlets for LTTE at a nonthly salary of
Rs. 1500/ -. He got printed various panphlets like 'Indian
Mlitary Ofensive’, 'An unjust war agai nst Tam | s’

"I ndo-Sri Lanka Accord’, 'LTTE point of view, etc. 'In 1989
when DMK cane to power in Tami'|l Nadu Baby Subranmani am was

novi ng about openly in all places in an auto. He met N
Vasantha Kumar (PW75) and asked himto print a book by the
nane 'Socialistic Tam | Ezham. That book gave the

political progranmre of LTTE. The book was got printed by N
Vasantha Kumar (PW75) and his work was appreciated by
Prabhakaran. Later Baby Subranmani am asked N Vasant ha
Kumar (PW75) to publish a big book by the name "Satanic
Force" containing the atrocities of IPKF and other articles
criticizing Rajiv Gandhi. N. Vasant ha Kunmar (PW5) was
prom sed Rs.2000/- per nonth for the work 4in printing the
book. A separate flat was hired for the purpose. Al

expenses of printing the book and hiring the flat, etc.
were nmet by Baby Subramani am The material for the book
"Satani ¢ Force" was supplied by Baby Subramani am. The / book
contained statenents of LTTE |eaders, news published in
I ndi a and foreign countries, essays, conment s,
adverti senents, cartoons and statements of Sri | Lankan
Tam | ians who had suffered. The book also contai ned
col I ecti ons of photographs. N. Vasant ha Kumar (PW75)
desi gned the book. Paper for the book was purchased in the
name of Ramesh, a menber of LTTE for Rs.3,20,000/-. N
Vasant ha Kunar (PW 75) had al so gone with Ramesh to buy the
paper . Ranesh gave a bogus address to the shopkeeper for
preparation of the bill. "Satanic Force" is in tw parts
whi ch contained information up to March, 1990. N. Vasantha
Kumar (PW75) said he used to often neet Baby Subramaniamin
Suba St udi o. Arivu (A-18) and lrunborai (A-19) were al ways
wi th Baby Subramaniam Since the book "Satanic Force" was
agai nst Indian Peace Keeping Force and Rajiv Gandhi it was
thought not to mention that it was printed in India. Baby
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Subr amani am asked N Vasant ha Kumar (PW 75) to show t hat
the book was printed in U K  Sone copies for the books when
finished were sent to Sri Lanka to Baby Subranani am and the
node of transport was inforned to Baby Subramani am
Thereafter Baby Subramaniamwent to Jaffna in Sri Lanka
acconpani ed by Arivu (A18) and Irunmborai (A-19). N.
Vasant ha Kunar (PW75) then described the attenpt nmade by
him to get the paynent of the book to be nmade to various
parties. Four sets of the books were printed and ready.
Two sets were kept by N.  Vasantha Kumar (PW5) and two sets
were given by him to Arivu (A-18). N.  Vasant ha Kumar
(PW75) said he received a letter from Prabhakaran
appreciating his work who told him that he had witten
letter to Trichy Santhan (DA) who was in charge at Trichy to
make the paynent for the book. Prabhakaran also wote that
N. Vasant ha Kumar (PW 75) could conme to Sri Lanka whenever
he wi shed. He said he tore the letter after reading that.
On 2 or 3.5.1991'N. Vasantha Kumar (PW75) and Arivu (A-18)
went to Trichy to get paynment from Trichy Santhan. |In the
norni ng Arivu (A-18) took N. -~ Vasantha Kumar (PW75) to a
house at  Ranmalinga Nagar where lIrunborai (A-19) was al so
present along with sone ot her workers. At about 11.00 a.m

Trichy Santhan (DA) carne. Arivu (A-18) introduced N
Vasant ha Kumar (PW75) to him Trichy " Santhan (DA) paid
Rs. 90,000/- to N. Vasant ha Kunmar (PW 75) and pronised to

pay the bal ance through Arivu (A-18). They then returned to
Madras. |In the first week of My, 1991 Arivu (A-18) came to
the house of N. Vasantha Kumar (PW75) with  Vijayanandan
(A-5). Arivu (A-18) asked himto help Vijayanandan (A-5) in
pur chasi ng the books for LTTE library. N. Vasantha Kumar
(PW75) nmade Vijayanandan (A-5) to stay -in his “adjoining
flat. Vijayanandan (A-5) told N Vasantha Kumar (PW75)
that he was a supporter of LTTE and that Pottu Amman had
called him and had asked himto take charge of the library
and for that purpose he had cone to purchase the books. He
also told himthat about seven or eight days ago he had cone
to Kodi akkarai with eight other persons illegally in an LTTE
boat. Wen N Vasant ha Kunmar (PW 75) asked himif he had
the list of books to be purchased, he replied that he did
not have the Ilist and that he would purchase the books
directly. N Vasantha Kumar (PW 75) sent Basheer Ahmad for
hel ping Vijayanandan (A-5) 1in pur chasi ng the books.
Vi j ayanandan (A-5) had pur chased about 400 books:
Vi jayanandan (A-5) wused to talk about the atrocities
commtted by IPKF in Sri Lanka and his hatred towards Rajiv
Gandhi . He gave him a book ’'Alisiya” —and its Taml
manuscript and told N Vasant ha Kumar (PW75) that Pottu
Amman had asked himto print three thousand copies of the
book in the letter press. Vi jayanandan (A-5) for/ that
pur pose gave Rs. 10,000/- and again Rs.20,000/-. He also
gave N. Vasantha Kumar (PW75) a list of books which he
coul d not purchase and asked himto purchase those books and
for that purpose al so he gave N Vasantha Kumar (PW75)
Rs. 5, 500/ -. On 10.5.1991 Arivu (A-18) came to neet N
Vasant ha Kunmar (PW75) with Sivarasan on a Kawasaki Bajaj
not orcycl e. Si varasan had cone to see Vijayanandan (A-5).
Al three of themtalked for about ten minutes and then
Arivu (A-18) and Sivarasan left. N Vasantha Kumar (PW 75)
wanted to visit Moganmbigai on 19.5.1991. He, therefore,
asked Arivu (A-18) to take Vijayanandan (A-5) wth him
Arivu (A-18) promsed that he would cone and take him On
17.5.1991 early in the norning at 6.00 a.m | runbor ai
(A-19) came to the house of N Vasantha Kumar (PW75) and
i nqui red about Arivu (A-18). Wen told Arivu (A-18) had not
cone lrumborai (A-19) left Ileaving a nessage for Arivu
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(A-18) to neet himurgently. Later when Arivu (A-18) cane
N.  Vasantha Kumar (PW75) infornmed himaccordingly. Agai n
he asked Arivu (A-18) to take Vijayanandan (A-5) with him
On the norning of 18.5.1991 Sivarasan canme on notorcycle and

took Vijayanandan (A-5) with him He asked Vijayanandan
(A-5) if he had purchased the books. Vijayanandan (A-5)
replied that he had purchased everything. Sivarasan told
Vi jayanandan (A-5) that he would give himan address where
he could stay and asked him to | eave i mredi ately.

Vi j ayanandan (A-5) packed his dresses and left. VWi | e
| eaving he told N. Vasantha Kumar (PW75) that he would
take the books later. On the norning of 19.5.1991 Arivu
(A-18) again cane to the house of N. Vasantha Kumar (PW 75)
and told himthat Trichy Santhan had sent Rs.75,000/- for
the book "Satanic Force". N.  Vasantha Kumar (PW75) told
hi mthat since he was | eaving for the tour the noney could
be given by Arivu- (A-18) to  Balcon Press. N Vasantha
Kurmar (PW75) after his tour with his famly and friends
returned to Madr as. Wiile "away he learnt about the
assassi nation of Rajiv Gandhi through news broadcast on
radio on the norning of 22.5.1991 by a bonb blast at
Sri perunbudur while attendi ngthe neeting. On 29.5.1991
picture of Sivarasan was published in the H ndu newspaper.
N.  Vasant ha Kumar (PW75) recognized Sivarasan who had been
brought to his house by Arivu (A-18). On 30.5.1991 Arivu
(A18) again canme to neet N. Vasantha Kumar (PW75) and gave
hi m Rs. 25, 000/ - . He was asked about the photo of Sivarasan
and whereabouts of Sivarasan and if Arivu (A-18) was having
any connection wth ‘the nurder. At this Arivu (A 18)
| aughed sarcastically and | eft - without any reply. Due to
fear N. Vasantha Kumar (PW75) did not informthe nmatter to
anybody. At Balcon Press where Arivu (A-18) had gone to
hand over Rs.75,000/- he canme to know that  police was in
search of him He was afraid and | eft Madras and went to
his friend at Neyveli. I'n__his absence on 4.6.1991
Vi j ayanandan (A-5) had conme to his house and gave his wife a
bag, Rs.5,000/- and three sarees and told her that he would
cone and collect the sanme later. - N. Vasantha Kunmar (PW 75)
returned from Neyveli and then with his fanmily left Mdras
and stayed at a place outside the city. At this point of
time he |l earnt the nane of Sivarasan though earlier he was
never introduced to himby that name. On 18:1.1992 one CBI
i nspector canme to neet N. Vasantha Kumar (PW75) and  asked
himto appear at Malligai police station where he identified
the books "Satanic Force" got printed by him N  Vasantha
Kurmmar (PW 75) identified various material got printed by him
fromtime to time. He identified the notes regarding the
books, etc. purchased by Vijayanandan (A-5) when he had
cone to the house of N. Vasantha Kumar (PW75) and N
Vasant ha Kunar (PW75) seen him witing (Exh.P-351). He
also identified the books "Alisiya and its Tanm | manuscri pt
(MO 113 and 114). He also identified various ot her
docunents and the articles recovered fromthe house.

Delip Chordia (PW88) is a dealer of tyres-and
batteries. The nane of his firm is |International Tyres
Service fromwhose shop Arivu (A-18) purchased the battery.
He identified the battery (MO>-209) sold to one Rajan on
3.5.1991. Battery (M>209) was seized by M Narayanan
(PW281), D.S.P. fromthe pit dug in the kitchen of the
house occupi ed by Vijayan (A-12). Mohanraj (PW 254),
wireless expert, stated that a wreless set could be
operated using the 12 volt battery |ike M>209. Wreless
set was installed in the house of Vijayan (A-12) by nmaking
use of battery MO 209 for communication with LTTE | eaders in
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Sri Lanka which was operated by deceased accused Nero, who
was a wireless operator and cane to India in nine nenber
group on 1.5.1991.

R Ravi chandran (PW95) is a salesman of the
show oom from where Kawasaki Bajaj notorcycle (MO 82)
bearing registration No. TN-07- A-5203 was purchased by
Arivu (A-18). The address which Arivu (A-18) gave while
buying nmotorcycle was the address of Padma (A-21) when she
was staying in Kalyani Nursing Home quarters. At the
relevant time of purchase of nmotorcycle she was, however,
stayi ng i n Royapettah house.

N.  Moideen (PW91) was working as a salesman in a
shop in Royapettah H gh Road. He said that in the second
week of May, 1991 he sold two  golden power batteries for
Rs. 46. He was asked if he could identify the man whom
police officers had brought to the shop as the person to
whom he sold the batteries. He identified Arivu (A-18).

G J. ~Srinivasan (PW252), Assistant Director, Tam
Nadu Forensic Science Laboratory, Madras after examining the
portion of 9 volt golden power battery (M3 678) recovered
fromthe scene of the crime gave opinion that these were the
portions of 9 volt golden power battery.

Lt. Col. ' Mani k Sabharwal (PW 157), Bonb expert and
Dr. P. Chandrasekaran (PW280), Director, TNFSL, Madras
gave opinion that « 9 volt gol den power battery was used as
power source in the belt bonmb used by Dhanu. From the
statenment of N Vasant ha Kumar (PW75) it was seen that
Arivu (A-18) was connected with the printing and publication
of propaganda material for LTTE including the book "Satanic
Force". Dr. R Kuppusany (PW194) said in his statenent
that after exam ning the exposed frames of negatives used by
Hari babu at the scene of crine (Exh.P-735) that these were
from Kodak colour filmand that was used for camera (MO-1).
The unexposed portion of the Kodak colour film i's MO 542
which was cut and renoved from Exh.P-735. The nateria
whi ch had been removed by Arivu (A-18) from the house of
Padma (A-21) after learning the assassination of Rajiv
Gandhi, was subsequently recovered on the basi s of
di scl osure statenent (Exh.P-1343). 1In his letter (Exh.P128)
witten by Trichy Santhan to Irunborai (A-19) he nentioned
about the mistake committed in LTTE with the supporters of
Si varasan like Arivu (A-18) connected with Baby Anna.

Athirai (A-8) is a Sri Lankan national. At the very
young age of 13 vyears she got involved in LTTE novenent.
She learnt how to prepare code sheets for conveyi ng
nessages, naking of bonbs and driving. |In the mlitary canp
she got training to use AK-47 rifle. She also got training
i n phot ography and vi deography. Her brothers and sisters
are settled in Germany or Switzerland. In her confession
she said that one of the principles of LTTE is that it does
not brook any opposition and the undi sputed | eader of LTTE
i s Prabhakaran. She gave the nanes of various LTTE | eaders
in whose contacts she cane. She said Pottu Amman is
i ncharge of Intelligence Branch of LTTE and sister Shanth
and Akila are also in that branch. Athirai (A-8) said that
her friend, who was 24 vyears of age and LTTE wreless
operator died in fight wth [IPKF in 1988. Her own boy
friend also died in 1989 in a raid by |PKF. Athirai (A-8)
also got training in the political wing of LTTE. She had
been expl ai ned as to how Prabhakaran was conpelled to sign
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t he I ndo- Sri Lankan Accord and how |PKF instead of
protecting Tanmilians in Sri Lanka was fighting agai nst them
and conmitting atrocities on the innocent Tanilians there.
She said about the organizations of Black Tigers and Black
Worren Tigers whose nmenbers would sacrifice their lives in
sui cide daring acts. Athirai (A-8) said she was able to

recogni ze all the persons in the LTTE organi zation. Dhanu
she said, belonged to suicide squad. She was a black woman
tiger. She did not wear spectacles but for the purpose of

not being identified in Rajiv Gandhi murder case she wore
spect acl es. Subha also belonged to arny branch of LTTE
Both had received the same training in the mlitary canp of
LTTE in Sri Lanka. Subha m ght have cone al ong with Dhanu
to encourage her and to give training to her and to tie belt
bonmb. In March, 1991 Athirai. (A-8) nmet Pottu Aman who
i ntroduced her to Kanagasabapathy (A-7). Pottu Aman told
her that Kanagasabapathy (A-7) was a helper in LTTE and
would be comng with her to Delhi to nmake arrangenents for
her stay. The arrangenment was that Athirai (A-8) would go
to Del hi " purportedly to learn H.ndi or conputer. She
under st ood that the arrangenent was with a view to gather
i nformation regarding certain marked places in Delhi and the
work was in connection with the organi zation, and further
that if persons belonging to LTTE cane to Delhi they would
be staying there/ in“her house and woul d finish their work
wi t hout any suspi cion.

Rel ati ves of Kanagasabapathy (A-7) were in Madras. He had
al ready been to Del hi earlier. Athirai. (A-8) and
Kanagasabapathy (A-7) cane to-India in the “end of April,

1991. They cane in a fully armed boat of LTTE. -~ On reaching
Indian soil they went to the house of V. Kantha Raja
(PW60) @ Chokan, another LTTE synpathizer.” That place was
Kodi akkarai. From there V. Kantha Raja (PWG60) took them
to Madras and they went to the house of Jayakumari (PW 109)
who was a relative of Kanagasabapathy (A-7). Wile they
were staying in the house of Jayakumari (PW109) Sivarasan
cane to neet her which was a pre-arranged neeting earlier by
Pottu Amman. Sivarasan gave noney to Athirai (A-8) for
expenses and for her stay in Delhi. It appeared to Athira

(A-8) that Sivarasan was incharge of her. Athirai (A-8)
said in her confession that |ater on she cane to understand
that when occasion would arise Sivarasan and other LTTE
peopl e would cone for their purposes to Delhi and would  be
staying in the house taken by her. Sivarasan also gave
noney to Kanagasabapathy (A-7) for expenses. Once when
Si varasan came to the house of Jayakumari (PW 109), Athir ai

(A-8) told himthat there were all nmale nmenbers in the house
of Jayakumari (PW109). He, therefore, took her to the
house of P. Thirumathi Vimala (PW62). Athirai (A-8) said
that that house was arranged through Shannugavadi velu (A-15)
as both P.  Thirumathi Vimala (PW62) and Shanmnugavadi velu
(A-15) are sympathizers of LTTE. Athirai (A-8) would either
go to the house of Shannugavadivelu (A-15) or Thangam
Stores, a store nearby, to tel ephone her elder brothers in
Germany. P. Thirumathi  Vinala (PW62) or her daughter
woul d conpany her. Athirai (A-8), P. Thirumat hi Vi nal a
(PW62), her famly menbers and her father then went outside
Madras on excur si on from 8.5.1991 to 14.5.1991. P.
Thirumathi Vimala (PW62) in her statenent said that on
5.5.1991 Shannugavadi velu (A-15) with sone ot her person had
cone to her house in her absence. That person had brought a
letter fromher nmother in Sri Lanka for her. The letter
(Exh.P-209) was left in the house. Next day the boy aged
about 22 or 23 years cane to her house. He was wearing pant
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and shirt and was al so wearing spectacles. P. Thi r unat hi
Vimala (PW62) said she could not find if that person was
having artificial eye in his left eye. By the tine that
person came she had read the letter. Shanmugavadi vel u

(A-15) was not there at that time. That person introduced
hi nsel f as Raghu (Sivarasan). On account of the letter from
her mother P. Thirumathi  Vinala (PW62) asked Sivarasan
what help she could offer him Sivarasan said that he
brought a lady wth himwho had to go to Gernany and t hat
her name was Gowi (Athirai (A-8)) and he wanted a secured
pl ace for her to stay. Sivarasan told P. Thirumathi Vinmala
(PW62) that she being nother of daughters m ght accept his

request to allow Athirai (A-8) to stay in her house. He
sai d Athirai (A-8) would leave wthin a nonth. P.
Thirumat hi Vimal a (PW62) agreed. On 7.5.1991 Sivarasan

brought Athirai (A8) along with him to stay wth P.
Thi rumat hi Vimal a (PW62). On 16.5.1991 Sivarasan again
came to neet Athirai (A-8) and gave her Rs.10,000/- to neet
her expenses. ~In between Sivarasan asked Kanagasabapathy
(A-7) to make -efforts to  arrange the house for hinself
(Kanagasabapathy (A-7)) and for~ Athirai’s (A-8) stay at
Delhi and for this purpose he gave Rs.23,000/- to him
Kanagasabapat hy (A-7) acconpani ed by one Vanan, whom she did
not know, left for Del hi on 20.5.1991. Si varasan came to
neet Athirai (A-8) one day after the assassination of Rajiv
Gandhi and told her that it was difficult to take charge of
her as police mght arrest him He told her that Santhan
(A-2) would take 'charge of her. Speaki ng about t he
assassi nation of Rajiv Gandhi Sivarasan |aughed. After his
return from Del hi Kanagasabapathy (A-7) did not meet Athirai
(A-8). He, therefore, shifted fromthe house of  Jayakunari
(PW109) due to police surveillance. Sivarasan net Athirai
(A-8) on 3.6.1991. Thereafter Santhan (A-2) used to wvisit
her frequently. Si varasan, Kanagasabapathy (A-7), Mnju,
daughter of P. Thirumathi Vimala (PW62) and Athirai (A-8)
used to nmeet at Marina Beach and tal ked about the status of
Sri Lankan Tamilians as conpared to status of Tamlians in

I ndi a. In one of these neetings Kanagasabapathy (A-7) told
Athirai (A-8) that he had arranged a double bed Troom house
at Del hi. They decided to go to Delhi on 1.7.1991. Three

days before that day Santhan (A-2) cane and told Athirai
(A-8) that police was interrogating Shannugavadi vel u (A-15)
and it would be better for her not to stay wth P

Thirumathi Vimala (PW62) any further. He took Athirai
(A-8) to the house of one Rajagopal at Panmal and introduced
her to him as Sasi kal a. Santhan (A-2) hinself went in

hiding. Athirai (A8 went to the house of P. ~Thirumathi
Vimala (PW62) for taking leave of her that she and
Kanagasabapathy (A-7) were going to Trichy as they did not
like to be caught by police. Rajagopal and Santhan /(A-2)
then took them to the railway station fromwhere they
boarded a train for Delhi. At Delhi they were taken into
pol i ce cust ody.

On The norning of 15.5.1991 Athirai (A-8), who was
staying with P. Thirumathi Vinmala (PW62) wanted to nake a
phone call fromthe house of Shannugavadi velu (A-15). Anju,

daughter of P. Thirumat hi Vimala (PW62) went along with
her but found the house of Shanmugavadivelu (A-15) |ocked
and cane back. P. Thirumathi  Vimala (PW62) then took

Athirai (A-8) again to the house of Shannugavadi velu (A-15)
for making a phone call but the house was | ocked at that
time too. She then advised that they could make a call from
Thangam St ores whi ch was near to her house. Athirai (A8)
said that they gave their address to the shopkeeper who
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woul d i medi ately come and informthemif there was a call
for Athirai (A-8). On 21.5.91 Athirai (A-8) was still
staying with P. Thirumathi  Vimala (PW62). When P.
Thirumathi Vimala (PW62) saw t he photograph of Sivarasan in
the newspaper wth the news that he was connected with the
murder of Rajiv Gandhi she told this to Athirai (A-8). P.
Thirumathi Vimala (PW62) asked Athirai (A-8) if Sivarasan
was the person connected with the nurder of Rajiv Gandhi and
whet her he brought Athirai (A-8) along with him At hi rai
(A-8) said it was not so and that Sivarasan was a paper
reporter and that he nmight have gone there (Sriperunbudur)
and t hat by mstake his photograph would have been
published. Athirai (A-8) told P. Thirumathi Vinmala (PW62)
that she need not get scared about that and that it would
not be so. On 3.6.1991 when P. Thirumathi Vinmala (PW62)
came back from her school in the afternoon and was clinbing
stairs to go to her house Sivarasan and Athirai (A-8) were
com ng down fromthe upper stairs talking to each other. P.
Thi rumat hi’ Vi mal a (PW62) was shocked and scared and asked
Sivarasan as to why he acted in that way. She said her
children and grand-father at home were crying bitterly and
that he should take away Athirai (A-8) fromthere and asked
himnot to come to her house any further. Si varasan said
that he would not cone thereafter and that persons who woul d
identify himand give informtion about himwould nmeet with
the sane fate as Padmanabha and that it would apply to
whonsoever it mght be. Sayi ng thi's he went away and did
not come thereafter.  P. Thirumathi© Vimala  (PW2) told
Athirai (A-8) also not to stay there any further and asked
her to go away. At this Athirai (A-8) cried and said she
did not have anyone else other than P. ~Thirumathi Vinmala
(PW62) and that Sivarasan had already gone away. She
pl eaded that she be permitted to stay on. P. Thirunathi
Vimal a (PW62) kept quiet. She read in the papers requiring
all Sri Lankan refugees to get their names registered.
Since Athirai (A-8) was not having any passport or any ot her

docunent P. Thirumathi  Vinmala (PW62) sent her daughter
Manju along wth Athirai (A-8) to get Athirai (A-8)
regi stered as refugee. They returned and said- it had been
done. Application form requesting - for i ssuance of

identification card for Athirai (A-8) is Exh.P-214 and the
application for getting nane registered i s Exh.P215. These
were filled and signed by Athirai (A-8) and bear her
phot ograph fixed on it. One day when P. Thirunmathi Vinala
(PW62) returned from her school she was told by her
children that wuncle of Athirai (A-8) by t he nanme
Kangasabapat hy had cone. At this P. Thirumat hi Vi mal a
(PW62) confronted with Athirai (A-8) that from where her
uncl e had cone when she earlier had told her that she had no
one to go to. She said that her uncle had cone from Trichy
and she knew about that only when he cane. Next day
Kanagasabapathy (A-7) again cane and P. Thirunmathi. Vinala
(PW62) accordingly asked himas to why they were hatching
conspiracy at her house and that photograph of the person
who brought Athirai (A-8) had been published in t he
newspapers. She asked him to take away Athirai (A-8).
Kanagasabapathy (A-7) said that he was going to Trichy and
woul d cone back again and take her away. After few days
Santhan (A-2) came. P. Thirumathi Vimala (PW62) asked him
also to take away Athirai (A-8). A few days thereafter
Santhan (A-2) had cone to the house of P. Thirumathi Vinmala
(PW62) and informed her that CBl had cone to the house of
Shannmugavadi vel u (A-15) and conducted search there and had
caught him He said CBlI night cone to her house al so and
since Athirai (A-8) was not holding a passport it would be a
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problem for her and therefore he had to take Athirai (A 8)
as directed by Sivarasan. Athirai (A-8) then went with
Sant han (A-2).

Kanagasabapathy (A-7) is a Sri Lankan national. He
did not make any confession. He canme to India in the |ast
week of April, 1991 along with Athirai (A-8). He was having
a genui ne passport (MO 558) which was seized fromhim He
did not cone to India through proper channel but | anded at
Kodi akkarai with Athirai (A8). Jayakumari (PW109), who is
also a Sri Lankan national, cane to India in 1986 through
proper channel. In between she went to Sri Lanka after her
marriage and again returned to India in March, 1988. At
that tinme Kanagasabapathy (A-7) who is her uncle (her
nother’s sister’s husband)  had also cone along with her
Kanagasabapat hy (A-7) went back to Sri Lanka in August,
1988. In Septenber, 1989 he again canme to India to attend
his son”s weddi ng and then returned to Sri Lanka. On the
norning of 26.4.1991 he canme to the house of Jayakunari
(PW109) ‘along with a young girl, Athirai (A-8) and another
person. Kanagasabapathy (A-7) told Jayakumari (PW109) that
Athirai’s (A-8) name was Gow.i and she belonged to Sri Lanka
and that her nother had expired in mlitary attack and that
she had come to study conputer and journalismat Del hi. He
also said that Athirair (A-8) would not talk nuch due to the
grief of her nmother’s death. He did not introduce the other
person but addressed him as brother, who left in the
af t er noon. Fol | owi ng day Kanagasabapathy (A-7) and Athira
(A-8) went to a book shop at Munt Road to buy 'sone books.
They purchased there. Delhi Road map. They were also
searching for a book containing addresses of VIPs but it was
not available. On 2.5.1991 that personwho had cone wth
Kanagasabapathy (A7) and Athirai (A-8) on 26.4.1991 cane
with Sivarasan. On 7.5.1991 Sivarasan again cane and took
Athirai (A-8) wth him Before |leaving Athirai (A-8) told
Jayakumari  (PW109) that she would be staying at her
brother’s place and later she ‘wuld go to Delhi. On
10. 5. 1991 Sivarasan again cane on notorcycle and took /al ong
wi t h hi m Kanagasabapathy (A-7). Later Kanagasabapathy (A-7)
came back to the house and took his brief case, etc. and
tol d Jayakumari (PW109) that he was leaving for Delhi and
would return after a week. On 30/31.5.1991 Kanagasabapat hy
(A-7) with two nore persons cane to the house of Jayakumar
(PW109) in an auto. He stayed in the house while other two
left. Jayakumari  (PW109) informed Kanagasabapat hy (A-7)
that police was searching houses of Sri Lankans stating that
Sri Lankans were involved in Rajiv Gandhi nurder~ case and
she asked him to register in the police 'station. He
declined and | eft the house at about 9.00 p.m He /left
behind a brief case which Jayakumari (PW 109) opened and
found that it <contained airlines tickets and “a letter
witten by a person from Tanmil Nadu House, Delhi. This
letter was witten to a person serving in Delhi Airport
Authority to assist Kanagasabapathy (A7). Kanagasabapat hy
(A-7) kept on coming to the house of Jayakumari (PW109).
He asked her to give the tel ephone nunber of Athirai (A-8).
Jayakumari (PW 109) knew earlier that Sivarasan was having
one eye and when it was published in the newspaper in the
second week of June, 1991 that a person connected wth the
mur der of Rajiv Gandhi was having one eye, she inquired from
Kanagasabapathy (A-7) about Sivarasan and his connection
with him Kanagasabapathy (A-7) told her that she was
i magi ning things and if she entertained in her nmind anything
harnful to Kanagasabapathy (A-7) or Athirai (A-8) God woul d
puni sh her. Jayakumari (PW109) did give telephone nunber
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of Athirai (A-8) to Kanagasabapathy (A7) and said he was
putting themin unnecessary problem He said he would not
come if she gave him the telephone nunber. It is only
t hrough newspapers that Jayakumari (PW109) cane to know t he
nane of the person as Sivarasan, who had come to her house
for the first time on 2.5.1991. Athirai (A-8) tel ephoned
Jayakumari (PW109) on 17.6.1991 and gave tel ephone nunber
as 8250228 and told her to give the nunber to
Kanagasabapathy (A-7). That nunber was given by Jayakunari
(PW109) to Kanagasabapat hy (A-7). On 29. 6. 1991
Kanagasabapat hy (A-7) again came to the house of Jayakumari
(PW109), took his belongings and said that he was | eaving
for Delhi and from where he would go to Johannesburg. When
on 30/31.5.1991 Kanagasabapathy (A-7) with two other persons
cane they told her that ‘they had conme from Delhi by
aer opl ane. Kanagasabapathy ~ (A-7) opened an account in
Canara Bank and he gave the address of Jayakumari (PW 109).
The account opening formis Exh.P-516.

On 20.5. 1991 Kanagasabapat hy (A-7) went to Del hi by
flight with one Vanan and stayed in Hotel Krishna there. K
Thi agaraj an (PW57) hel ped -Kanagasabapathy (A-7) to get a
house on rent at Mti Bagh in Delhi on nonthly rent of
Rs. 2,000 and an advance of Rs.6,000/-. " He was al so staying
in Krishna Hotel, Delhi. That Kanagasabapathy (A7) and
Vanan travelled by air is evident by flight coupons of
Indian Airlines (Exh.P-1329 and Exh. P-1330). In the note
book (MO 159), diaries (MO 180 and Exh.P-1253), which are of
Si varasan, amounts  have been -shown to have been paid to
Kanagasabapat hy (A-7) and Athirai” (A-8) and also ‘to Vanan.
In the Wi rel ess nmessage - (Exh. P-407) dated 14.6.1991
Sivarasan inforned Pottu Aman that there was no . news of
Kanagasabapathy (A-7) who had gone to Del hi. This wireless
nmessage had been intercepted by T.P. Sitther (PW78) and
decoded by S. Mani (PW84). Onboth the occasions at Del hi
Kanagasabapathy (A7) first tinme with Vanan and second tine
with Athirai (A-8) stayed in the Krishna Hotel. Rankunar
(PW196), partner of the Krishna hotel has given statenent
with reference to the registers of arrival and departure
(Exh. P-931) kept in the hot el . He had identified
Kanagasabapathy (A-7) and Athirai (A-8). According to his
record K Thi agar aj an (PW57) along with Rajiv Pant stayed
in the hotel from 19.5.1991 to 1.6.1991 and Kanagasabapat hy
(A-7) and Vanna stayed from 20.5.1991 to 29.5.1991. Entry
in the hot el register on 3.7.1991 - was made by
Kanagasabapat hy (A-7). They declared their nationality as
I ndian. Purpose of visit of Kanagasabapathy (A-7) was
mentioned as business and that of Athirai (A-8) studies and
pl ace fromwhere they arrived is nentioned as Madras. On
4.7.1991 both Kanagasabapathy (A-7) and Athirai (A-8) were
arrested by the CBlI at Krishna Hotel, Delhi.

Vi jayanandan (A-5) is a Sri Lankan national. He
cane to India on 1.5.1991 and was one of the nenbers of the
ni ne nenbers group. He made no confession. A forged

passport (MO 559) was recovered fromhimand seized during
i nvestigation. P.G Abeykoon Bandara (PW185) who was

Deputy Controller, Deptt. of Immigration and Em gration
Sri Lanka had testified that the passport (MX»59) was a
f orged docunent. On arrival from Sri Lanka Vijayanandan

(A-5) stayed in Komala Vilas Lodge, Madras. He nmde entry
(Exh.P-497) in the arrival register of the Lodge (Exh.P496).
He wote that he had come from Madurai and was a teacher by
prof ession. The reason which he gave for comng to WMadras
was "weddi ng". This had been testified by A Ravindra
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Reddy (PW 100) Manager of Komamla Vilas Lodge. Docurnent
Exh.P-351 is a slip of paper recovered fromthe residence of
N. Vasantha Kumar (PW75). This slip of paper has been
mar ked as Exh.P-351 in the statenment of N Vasant ha Kumar
(PW75) when he said that he could identify the docunent
regardi ng the books, etc. purchased by Vijayanandan (A-5)
when he was staying in his house. It is doubtful if such a
statenment is enough to prove the docunent. This docunent
was put to the accused in his statenment under Section 313
Cr.P.C. which he denied. This document shows the arrival
of Vijayanandan (A-5) at Kodiakkarai on Indian soil on
1.5.1991 and then his conming to stay in Komala Vilas Lodge.
In diary (M>180) of 'Sivarasan seized fromthe house of
Jayakumar (A-10) it is nentioned that a sum of Rs.50,000/-
was paid to Vijayanandan (A-5) on 8.5.1991. There is also
an entry in this diary which shows that Sivarasan was to
nmeet Vijayanandan- (A-5) on 18.5.1991 in the norning from?9
to 12. ~That he did come to the house of N. Vasantha Kunar
(PW75) has been spoken to by N Vasantha Kumar (PW75).

Shankar (A-4) is a Sri Lankan national. He is also
one of the nine menbers’ group who canme to India in a boat
on 1.5.1991. At Kodi akkarai where the boat canme Shankar
(A-4) stayed with one Jagadeesan till 15.5.1991 and then
cane to Madras and /stayed at Easwari Lodge from 16.5.1991 to
23.5.1991. Before ,com ng over to Madras Shankar (A-4) net
Murugan (A-3) at Kodi akkarai when Murugan (A-3) was going
for Jaffna but could not |eave as boat had not arrived from
Sri Lanka. Murugan. (A-3) gave  him a slip of paper
cont ai ni ng (Ext. 1062) hi s nanme ' Thass’ and nane of Nalini
(A-1) and her tel ephone nunber 419493. Santhan  (A-2) and
Si varasan nmet Shankar (A-4) at Easwari Lodge and gave him
Rs. 10,000/-. Santhan (A-2) and Sivarasan knew the place of
stay of Shankar (A-4). On 23.5.1991 Shankar (A-4) sought
help of S. Kalyan Krishnan (PW58) owner of the Easwari
Lodge to contact Sivarasan. or ~Robert Payas (A-9) on
t el ephone nunber 2343402 of Ebenezer Stores. Shankar = (A4)
was arrested on 7.6.1991 at_ Thirut hurai poondi / near
Nagapat ti nam Exh.P-401 is a wreless nessage from
Sivarasan to Pottu Anman dated 9.6.1991 which reads :-
"....There is news that one of my associ ates was -caught at
Nagapattinam and he has told all the news, things about
me....". In letter (Exh.P-129) dated 7.9.1991 from Trichy
Santhan (DA) to Prabhakaran it was nentioned that CBl had
caught the Shannugham (DA) only after it was disclosed by
Shankar (A-4) Mirugan (A-3), Robert Payas (‘A-9) and Sant han
(A-2) that all had come (from Sri Lanka) and |anded at

Shannugham s pl ace. In diary (Exh.P-1253) of Sivarasan the
fact that Rs.10,000/- was paid to Shankar " (A-4) was
nent i oned. In note book (MO159) of Sivarasan there is
again a nmention of paynment of Rs.5,000/- by Sivarasan to
Shankar (A-4) (Exh.P-439). Ch. Gandhi (PW267) is
hand-writing expert and has proved the hand-witing of
Si var asan.

S. Kal yan Krishnan (PW58) is running Easwari
Lodge. Wth reference to his guest register maintained in
his lodge he said that on the evening of 16.5.1991 one
Jagadeesan canme to his lodge to take a room He said he was
regul ar custoner for the past about 20 or 25 years. He said
| ater a guest whose nane he canme to know was Shankar (A-4)

j oi ned Jagadeesan. Though Jagadeesan |eft Shankar (A-4)
continued to stay in the lodge. On 23.5.1991 Shankar (A-4)
told S Kal yan Krishnan (PW58) that he was vacating the

room and was going to his native place. He wanted to make a
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phone call. He gave a slip of paper on which it was witten
in ink as "Payas house, Sivarasa," and a telephone nunber
was al so nentioned. S. Kalyan Krishnan (PW58) tel ephoned

that nunmber and was told that Payas house was situated at a
di stance of about 11/2 furlong and message coul d not be
conveyed. He, however, got the address of Robert Payas
(A-9) and made a note of that on the slip of paper given by
Shankar (A-4). That slip of paper (Exh.P164) was identified
by S. Kalyan Krishnan (PW58). The address in pencil on
the slip (Exh.P-164) was in the hand of S. Kalyan Krishnan
(PW58). This slip he kept with himand wote another slip
(Exh. P-1645) giving the details of the address of Robert
Payas’s (A-9) house to Shankar (A-4). S Kal yan Kri shnan
(PW58) also explained to Shankar (A-4) aroute to go to
Robert Payas (A9) house. There is, however, nothing in the
evidence to show that Shankar (A-4) did go to the house of
Robert Payas (A-9).-.

Robert” Payas (A-9), hi's wife Premg, sister
Prem at ha, brother-in-law Jayakumar (A-10), his wife Shanth
(A-11) and sone other 30 or 35 Tam'ls had cone to India in
Sept enber, 1990 from Sri- Lanka and got thensel ves regi stered
as refugees on 20.9.1990. As noted above Prema, wfe of
Robert Payas (A-9) and Jayakumar (A-10) are brother and

sister. Shanthi (A-11) is Indian national. Qhers are al
Sri Lankan nationals. Shannmughal i ngam is the father of
Prema and Jayakumar (A-10). 1In his confession Robert Payas

(A-9) said that he had been hel ping LTTE since 1985 during
war first with Sri Lankan arnmy and thereafter wth |ndian
arny |PKF. He said arival organization EPRLF betrayed them
to | PKF which caught hold of them and kept them.in custody

for 15 days. |PKF also raided their houses and beat up the
| adi es severely. He said at that tine due to the action of
| PKF his son aged 1-1/2 nonths died. He said they had

devel oped hatred towards |PKF and even EPRLF. According to
hi m | PKF was subjecting conmon people to great sufferings
like conmitting nur der s, rape and ot her Kkinds of
ill-treatnments and harassnent. Jayakumar (A-10) was a
frequent visitor to Tamil|l Nadu. Porur house of Jayakunmar
(A-10) was rented through M Ut ham Singh (PW6) proprietor

of Ebenezer Stores who was paid comm ssion. Jayakunar
(A-10) also shifted to another house in Kodungaiyur. These
two houses were arranged in such a way as to accommodate
LTTE peopl e confortably. In the Porur house many LTTE

personnel came to visit or even to stay there. Robert Payas
(A-9) opened a Savings Bank account in the Central Bank of
India in his name. He said Kanthan had purchased one red
col our Yamaha not or cycl e beari ng regi stration No.
TN-09-A-8213 in the nane Raja. Ni shant han had nade
arrangenent for purchase of the nmotorcycle while Kanthan
nmade t he paynment. Kanthan, N shanthan and Sivarasan were
maki ng use of the notorcycle. Robert Payas (A9) said that
he knew t hat Sivarasan and Kanthan had come to India for
some dreaded jobs and it was a known fact about LTTE s
activities and its hand in assassinati ng Padmanabha and his
friends in Madras. After sone time Sivarasan started
staying in the house of Jayakumar (A-10). Sivarasan used to
come over to the residence of Robert Payas (A-9) frequently
and to meet Kanthan and Santhan (A-2). |In February, 1991
Si varasan had conme to Porur house along with Mirugan (A-3),
who stayed with Robert Payas (A9) for two days and
thereafter went to stay at Royapettah house. Mirugan (A-3)
was a frequent visitor to the house of Robert Payas (A-9).
He woul d come over there along with Sivarasan or of his own.
He woul d come to take noney from Kanthan or even to see
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Si var asan. They used to assenble in the house of Robert
Payas (A9) and plan works for their "nmovenent" and then they
woul d execute those works as per their plans. LTTE nenbers
woul d have contacts wth Sivarasan, Kanthan, N shanthan
through the tel ephone nunber 2343402 installed in Ebenezer
Stores of M U ham Singh (PW6). Even calls would cone
from Col onbo, Canada and Engl and. T. Soundara Pandi an
(PW54), who was working in Ebenezer Stores, would bring the
nessages. In the absence of Sivarasan, Kanthan and
Ni shant han those messages woul d be received by Robert Payas
(A-9) to help them Kant han only used to arrange for the
nmoney and give themto all for the conspiratorial work of
LTTE. He would bring gold biscuits, encash them and give
noney to Sivarasan, Mirugan (A-3) and other LTTE nenbers.
I ndi rankutty, another LTTE activist, would come from Trichy
quite frequently. He would also help persons |ike Sivarasan
and Kant han. In the beginning of My, 1991 Sivarasan
brought~ Santhan™ (A-2) to the house of Robert Payas (A-9).
Santhan (A-2) stayed there for two days and then at
Har i babu’'s house. On 5.5.1991 Robert Payas (A-9), Santhan
(A-2), Mirugan (A-3), Haribabu, Arivu (A-18) and Sivarasan
all net at Marina Beach. On 9.5.1991 Indirankutty came to
Robert Payas (A-9) with Ruban (A-6) who had | ost one of his
legs in a bomb blast in Sri Lanka and had cone to India with
Sivarasan for nedical treatnent. Robert Payas (A-9) hel ped
Sivarasan to get a learning licence for notorcycle. He
could not get a regular licence as he had |ost one of his
eyes. A week before the assassination of Rajiv Gandh

Si varasan and Kanthan had come to the residence of Robert
Payas (A-9) and they had a conference. Kanthan gave npney
to Sivarasan. Robert Payas (A-9) said that that noney was
used for their conspiracy work. Bet ween~ 15.5.1991 to
21.5.1991 Santhan (A-2) canme to the residence of Robert
Payas (A-9) three tines, first time when he cane | Kanthan
gave himRs.2.00 lacs to hand over the same to Sivarasan who
was staying at the residence of Jayakumar (A-10), second
time Santhan (A-2) got Rs.5.00 lacs and went away. ne or
two days |later Robert Payas (A-9) and Santhan (A-2) went to
mar ket to nake certain purchases for Ruban (A-6) which were
needed for his journey to Jai pur and back. Ruban (A-6) was
staying with Robert Payas (A-9). Robert Payas (A-9) also
nmentioned the name of Vanan being an LTTE nenber. He said
in the nonth of May he had gone to the residence of Vanan

There he net Vijayanandan (A-5) who had conme to India inthe
boat along wth Sivarasan, Santhan (A-2) and others in the
begi nni ng of May, 1991. According to Robert Payas (A-9)
Si varasan and Sant han (A-2) would al so be going over to the

resi dence of Vanan. On his first Vi sit to Del hi ,
Kanagasabapat hy (A-7) had gone along with Vanan. . This Vanan
has not been exam ned. Robert Payas (A-9) said in his

confession that between 15.5.1991 and 20.5.1991° Ramanan

Sant han (A-2), Rangam and Kanthan had conme to his residence
several times in connection with the LTTE conspiracy and
they wused to receive phone calls from Sivarasan through
Ebenezer Stores. On 21.5.1991 Robert Payas (A9) was at his
resi dence. On 22.5.1991 he got the news of Rajiv Gandh

assassination. He did not |eave his residence on 23.5.1991

expecting nessage from Sivarasan. On 24.5.1991 Sivarasan
cane to his house in his Kawasaki Bajaj motorcycle to neet
Kant han but Kanthan was not there. On  25.5.1991 when

Kant han cane on his red Yanaha notorcycl e Robert Payas (A-9)
told himthat Sivarasan had conme the previous day | ooking
for him On 27.5.1991 Santhan (A-2) canme to the residence
of Robert Payas (A-9) and they all decided to |eave Madras
in order to escape from the police. On 28.5.1991 they
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bought tickets in assunmed nanes and went to Thiruchendur by
ni ght bus on 29.5.1991. They did not check in any |odge in
Thi ruchendur and on 30.5.1991 again by night bus came to
Madurai on 31.5.1991. Robert Payas (A-9) said they took
ladies with themto avoid any suspicion. For Madurai also
they took night bus and reached Madras on 1.6.1991. Sant han
(A-2) went to sone other place. Robert Payas (A-9) sent his
wi fe and his younger sister to the residence of his uncle in
Vadapal ani and he hinself went to the residence of one Loga
i n Nasapakkamto hide. On 3.6.1991 he went to Vadapal an

and brought back his famly to the Porur house. He did not
receive any information either from Sivarasan or Kanthan and
in a few days he was arrested by CBI. According to Robert
Payas (A-9) all of his expenses were nmet by Kanthan who al so
paid for the expenses-of other LTTE nmenbers staying in his
house

Jayakumar (A-10), who is husband of Shanthi (A-11)
gave a confession. He al so tal ks of war first between Sr
Lankan army and LTTE and then LTTE and I PKF. He said that
Robert Payas (A9), his sister’s husband, was hel ping LTTE in
his native village. I'n oneraid made by | PKF Robert Payas
(A-9) and Jayakumar (A-10) were caught and kept in a canp.
Though Jayakumar (‘A-10) was rel eased after a few days but
not Robert Payas (A-9). Lives had becone m serable because
of raids by IPKF. They were now having close contacts with
LTTE nmovement who were providing themeven financial help
In Septenber, 1990 Jayakumar (A-10) said LTTE "people" told
Robert Payas (A-9) and himto goand stay in ‘Madras wth
instructions to keep houses ready for their purpose. He
sai d on account of the atrocities commtted jointly by |PKF
and EPRLF, the LTTE novenent had thought to teach a | esson
to the leaders in India and to the persons belonging to
EPRLF hiding in Madras. Since they were sent by LTTE
noverent to India they did not give two sovereigns of gold
and pay Rs.1500/- for each of the person coming to India
which LTTE was chargi ng. After getting t hensel ves
regi stered at Rameshwaram as refugees they all went to stay
at Madras. N shanthan, Saravanan, Raja @ Kalapathy, al
LTTE people, arranged Porur house which was rented out in
the nane of Jayakumar (A-10). Ni shant han and ~Kunmar adoss
stayed in Porur house with Robert Payas (A-9) and Jayakumar
(A-10) famlies. After about one week of stay in~ Porur
house another LTTE activist Kanthan al so cane and stayed in
the house. Since both Jayakumar (A-10) and Robert ~Payas
(A-9) were unenployed Kanthan was giving themnmoney. In
fact Kanthan was providing nmoney for all the matters of LTTE
novenent in Madras. A wireless set was installed at Porur
house after Kanthan had come to stay there. He' and
Ni shanthan @Ni xon used to talk to the novenent at Jaffna by
wirel ess. Another supporter of LTTE Indirankutty also used
to come to Porur house in white Mruti van ‘bearing
regi stration nunber TAY-9444 from Trichy. He would also get
noney from Kanthan. Jayakumar (A-10) also tal ks of buying a
notorcycle by Kanthan in the nane of Shannugaraja, an LTTE
man t hrough Sarvanan and Kal apathi @Raja. Jayakumar (A-10)
said that Robert Payas (A-9) and Kanthan told himthat a
hi gh ranki ng person fromthe nmovement would come to India
during the second week of Decenmber and that his nane was

Si varasan and was conming to India with a dangerous plot. It
was decided that another house should be arranged by
Jayakumar (A-10) for his stay. It was so thought that since

Jayakumar (A-10) would be staying with fam |y nobody woul d
have suspi cion on Sivarasan. Kanthan also told Jayakumar
(A-10) that Sivarasan would give himthe required noney for
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all the expenses. Accordingly Kodungai yur house was rented
with the help of Ramaswany, father-in-law of Jayakumar
(A-10). The house was taken in the nane of Ramaswany.

Jayakumar (A-10) noved with his family to that house in
December, 1990 and after a fortnight or so Robert Payas
(A-9) brought Sivarasan to his house and told himthat
Si varasan woul d stay there. Jayakumar (A-10) was told that
he should be hel pful to Sivarasan and to all the activities
of the novenent. Jayakumar (A-10) said "that Sivarasan was
sent to India by the nmovenment to fulfil a dangerous plot".

Si varasan had brought a suitcase with himin which he kept
his dresses, AK-47 rifle, a diary and a pistol. Wenever he
woul d go out he would take pistol with himkept concealed in
a thick book where he had nade a cavity. FromJanuary to
April, 1991 Sivarasan went to Sri Lanka two or three tines
and returned. On 2.5.1991 when he returned from Sri Lanka
he brought two LTTE lady tigresses Dhanu and Subha.
Jayakumar  (A10) said it was known to himthat "Sivarasan had
brought those two LTTE novenent |lady tigers with a nurder
plan". " He said it was al so known to himthat Sivarasan and
lady tigresses had decided to weak vengeance for the
atrocities committed by 1 PKF. ~ After staying in the house of
Jayakumar (A-10) for a day or so those two girls went to
stay in the house of Vijayan (A-12) and Bhaskaran (A-14),
his father-in-law. / Sivarasan also bought one red colour
Bajaj Kawasaki motorcycle which he kept in the house of
Vijayan (A-12). Subha and Dhanu would often cone to the
house of Jayakumar (A-10). Shanthi (A-11) would go with
them for shoppi ng. Sivarasan would visit the house of
Vijayan (A-12) daily:. One day when Sivarasan cane to stay
in the house of Jayakumar (A-10) he brought Santhan (A-2),
who was his "partner". Jayakumar (A-10) said that he knew
that Santhan (A-2) was in connivance with Sivarasan in al

t he activities and that Santhan (A-2) was assisting
Si varasan "for the dangerous work whi ch he would carry out".
Si nce Jayakumar (A-10) had no work Sivarasan gave him
Rs. 35,000/- and asked himto start a business of ‘grinding
cof fee seeds. On 19. 4. 1991 Jayakunar (A-10) pai d
Rs. 20,000/- as advance and took a shop on rent in the nane
of his wife Shanthi (A-11) at a monthly rent —of Rs.450/-.
He bought cof f ee seeds gri ndi ng machi ne -~ al so for

Rs. 15,000/-. Then he applied for a telephone connection
payi ng Rs.8,000/- for his shop. He applied for telephone
connection in the nane of his wfe Shant hi (A-11).

Tel ephone connection was applied for the conveni ence of
Si varasan and ot her persons of LTTE novenent to - contact
anmong t hensel ves. VWhenever Subha and Dhanu came to the
house of Jayakumar (A-10) Sivarasan would t ake t hem
separately and talk to themsecretly. A few days before the
assassination of Rajiv Gandhi Sivarasan told Jayakunar
(A-10) to stitch a cloth cover for his pistol which- Shanth

(A-11) did. If the gun was put in the cover it would not be

visible to others. Then Sivarasan al so got one kurta and
pyzama. The neasurenents were provided by Jayakumar (A-10)
as Sivarasan was not willing to go to the tailoring shop.

One day Shanthi (A-11) also took Subha to nearby tailoring
shop and got dresses stitched for her. Jayakumar (A-10) was
quite often visiting the house of Robert Payas (A-9). In
the month of May, 1991 he had seen Sivarasan, Kanthan,
Santhan (A-2) and Mirugan (A-3) in that house. There they
woul d confer about the plot. Then Jayakumar (A-10) added
"about a week before the nurder of Rajiv Gandhi, Sivarasan
had talked with Santhan (A-2) about his nurder plan".
Sivarasan left the house of Jayakumar (A-10) on the norning
of 21.5.1991 and returned at 1 O clock and went to his room
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He changed his dress and now he wore kurta-pyzana. He hid a
pistol in his dress. He was supposed to go to the public
neeting of Rajiv Gandhi at Sriperunbudur. Fromthe house of
Jayakumar (A-10) he went to the house of Vijayan (A-12). He
returned at 12.30 in the night with Subha and Nalini (A-1).
It was confirned that Rajiv Gandhi was nurdered by Dhanu.
Si varasan then went upstairs to talk about the incident with
Sant han (A-2). In the norning of 22.5.1991 Sant han (A-2)
went out and bought newspaper. Afterwards Subha and Nalini
(A-1) went to watch news on TV to the nei gbour’s house (D.J.
Swami nat han (PW85)) while Sivarasan went to the house of
Vijayan (A-12). On 23.5.1991 in the norning Sivarasan went
out with Nalini (A-1) and then took Subha and | eft her at
the house of Vijayan (A-12). Wen he cane back in the night
he said that he had decided to |eave within a day or two.
He kept all his things  in a suitcase which included his
cloths and that of Subha, two big dictionaries and not ebooks
whi ch Sivarasan was keepi ng, took the pistol separately and
packed the bullets  in a separate parcel. In the notebooks
Si varasan used to wite his income and expenses. In the
suitcase he -also kept photos, passports, cassettes and the
artificial eye which he used to wear. On his directions
Jayakumar (A-10) dug a pit in the corner of the kitchen
where he placed the suitcase and parcel of bullets and
covered the pit /'with a concrete slab that he had bought,
again on the instructions of Sivarasan. Jayakumar (A-10)
then painted the area in such a way that nobody could find
out. All these things were seized on 26.6.1991 as di scl osed
in the confession statenent of Jayakumar (A-10). Si var asan
then left but Santhan (A-2) kept on staying in the house for
two or three days. Then ~he also |left as Sivarasan had
i nstructed Jayakumar (A10) to change the house. Bef ore
| eavi ng he gave Rs.5,000/- to Jayakumar (A-10). On the sane
day or the following day Nero- (DA)- another partner of
Si varasan came and received a bag from Jayakumar (A-10) as
per instructions of Sivarasan. Earlier also Nero had cone
to the house of Jayakumar (A-10). ( He was connected with the
LTTE novenent and a hel per of Sivarasan.

M  Utham Singh (PW56) is the owner  of _Ebenezer
Stores in Porur locality. T. Soundara Pandi an (PW54) was
wor ki ng as assistant in his shop. Tel ephone nunber 2343402
was installed in his shop prem ses. One person by nane
Shannmugham got acquainted with M U ham Si ngh (PW56) as he
had been buying provisions fromhis shop. Rajakal apathy and
his wife, father-in-law and notherin-law were al so residing
wi t h Shannmugham In September, 1990 two Sri Lankan
Tam lians came to M Utham Singh (PW56) on a ' red colour
Yamaha nmotorcycle and asked hi m whether there was any house
avai l able for rent. House of Dr. G J. Srinivasan (PW252)
in the said locality was newly built. Dr. GJ. Srinivasan
(PW252) wanted the house to be let out and for that purpose
he had kept a key with M Utham Singh (PW56) for him to
show the house to any one who wanted to take the sanme on
rent. When M U ham Singh (PW6) asked those two persons
if they would give the nane of any acquaintance in the area
they told himabout Rajakal apathy. Wen M Ut ham Si ngh
(PW56) asked themto bring Rajakal apathy he canme with them
The house in question was shown and they liked the same.
Those two persons, who cane on the notorcycle, were Sarvanan
and Ni shanthan @N xon. Rate of rent and the advance anount
payabl e was agreed to during discussion with Dr. G J.
Srini vasan (PW 252). On the request of Dr. G J.
Srinivasan (PW252) as to how many menbers would be staying
in that house Sarvanan furnished the |ist of seven menbers




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 93 of 195

on a white piece of paper (Exh.P-153), who were K

Kumar al i ngam K. Kumar adoss, K. Pr emal at ha, K

Ni shant han, S. Jayakumar, J. Shanthi and K Prema

Fam lies of Robert Payas (A-9) and Jayakumar (A-10) then
occupi ed the house. They used to purchase provision from
the shop of M Ut ham Singh (PW56). Robert Payas (A-9)
told M U ham Singh (PW6) that his relatives were living
abroad and requested him if they nade any phone call for
Robert Payas (A-9) he might call him To this M Ut ham
Singh (PW56) agreed. Jayakumar (A-10) also used to receive
calls from Germany and Robert Payas (A-9) fromltaly and
Denmar k. Robert Payas (A-9) also introduced Kanthan to M

Ut ham Singh (PW56), who also requested for the facility of
recei ving phone calls. M " Utham Singh (PW56) said that
when these persons used to attend the calls they woul d speak
only in cerebral 'yes', 'correct’, "OK ' and sonme tinme ’|I

will come’. Either M _Utham Singh (PW56) or his assistant
T. Soundara Pandi an (PW54) would go to the house of Robert

Payas (A-9) to tell themof the receipt of the call. On
22.5.1991 M Utham Singh (PW56) did not open the shop
because of sone cerenony in his house. On 23.5.1991 T.

Soundara Pandian (PW54) cane to open the shop in the
nmorning at 7.00 aam M Utham Singh (PW56) hinmself did
not go. At about 12.30 noon M Utham Singh (PW56) made a
call to the shop and ‘asked how was the business. T.
Soundara Pandi an (PW54) told himthat it was on an average.
M Ut ham Si ngh (PW56) instructed himto close the shop and
go home since riots had broken out in certain areas. At
about 1.30 p.m T.  Soundara Pandian (PW54) 'came to the
house of M Ut ham Si.ngh (PW56) and tol d himthat he had
received a call from one Shankar, who was staying in sone
| odging house and had requested himto call Robert Payas
(A-9) or Sivarasan to which T. Soundara Pandi an (PW54) had
replied that he was the only person in the shop and  could
not go to give the nmessage. He said after two m nutes of
that call Shankar again called himand asked himto give the
address of the shop. Accordingto M Uham Singh (PW56)
neither Robert Payas (A-9) nor Jayakumar (A-10) was engaged
in any work. |n Decenber, 1990 Jayakumar (A-10) shifted

from Porur house though still he would be visiting the shop
of M Utham Singh (PW56) to purchase provisions. Rent
agreement was executed bearing signatures —of Dr. G J.
Srinivasan (PW252) and M Ut ham Si ngh (PW56). In fact

there were two agreenents one for rent (Exh.P-154) and one
for fitting and fixtures (Exh.P-155).

T. Soundara Pandi an (PW54) enpl oyee of M Ut ham
Singh (PW6) said that Robert Payas (A-9) and Jayakumar
(A-10) used to get phone calls fromthe shop Ebenezer Stores
of which M U ham Singh (PW6) was the proprietor. The
phone calls wused to come fromforeign countriestand |oca
calls were also received. Apart from Robert Payas (A-9) and
Jayakumar (A-10) Kanthan, Sivarasan and N xon also used to
cone to the shop to receive phone calls. Sone tinme T.
Soundara Pandi an (PW54) would go to Porur house to | eave a
nessage that tel ephone had cone. He said on second day of
the death of Rajiv Gandhi he cane to the shop as usual
There was a tel ephone call and the person who called wanted
himto call either Sivarasan or Robert Payas (A-9). Wen T.
Soundara Pandi an (PW54) declined because of riots nearby
the phone was disconnect ed. After two or three mnutes
again phone call cane and caller identified hinself as
Shankar and he said that he was the person who spoke earlier
and wanted him to call Sivarasan or Robert Payas (A-9)
urgently. T. Soundara Pandi an (PW54) told himthat he was
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alone in the shop and could not go to <call them That
person (Shankar) said he was speaking froma |odge and he
wanted to have the address of Robert Payas's (A-9) house.
T. Soundara Pandian (PW54) told himthat he did not know
the nunber of the house of Robert Payas (A-9) but that house
was next to Ebenezer Stores. He, therefore, gave the
address of Ebenezer Stores. He said he told M U ham Si ngh
(PWs6) about this call of Shankar

Robert Payas (A-9) and Sivarasan had gone to Studio
Menory Makers of S. Raghu (PW59) on 15.12.1990 for getting
passport size photographs. They also went to Kavitha
Driving School of T. Panneer Selvam (PW61) on 4.4.1991 and
9.5.1991 to take Driving licence. Robert Payas (A-9) lived
i n the nei ghbourhood of Dr. Claud Fernandez (PW197), a
Dentist. Dr. Cl aud Fernandez (PWL97) knew Robert Payas
(A-9) as he was President of the residents’ association of
that area. Robert Payas (A-9) and his friend had cone to
the clinic of ‘Dr. Caud Fernandez (PW197) for treatnent.
The nane " of his friend was Ramanan. Second tine he cane
wi th his another friend whose nane was Miurugan (A-3). On
23.7.1991 police had conme from Malligai CBlI headquarters to
the residence of Robert Payas (A-9) and recovered his
passport and other small” itemns. Dr. Cl aud Fernandez
(PW197) was witness of the recovery. He said assassination
of Rajiv Gandhi took place on 21.5.1991 and "when they are
feeling sad, on 22nd evening at about 6 or 7 p.m we heard
a sound of blast fromthe house of Robert Payas (A-9). That
was the sound of crackers". He said he could not see the
per sons when he cane out but above the house of Robert Payas
(A-9) it was filled wi th snoke.

K. Kottanmal (PW63) is the owner of Kodungaiyur
house where Jayakumar (A-10) and - Shanthi (A-11)  started
living from 18.12.1990. As noted above the house was taken
on rent in the nane of Ramaswany, father of Shanthi / (A-11).
Rent agreenment is Exh.P-217, which bears the signature
Ramaswany and husband of K Kottanmal (PW63). K
Kottanmmal (PW63) identified the signature of her husband.

D. J. Swam nat han (PW85) was |iving in house nunber E-152,
Kodungai yur. |t was next to the house of —Jayakumar (A-10)
and Shanthi (A-11) which is house No. E- 153. He et
Si varasan who was staying in that house and who told him
that he lost his left eye in an accident. J1n the first week
of May, 1991 he saw Sivarasan and two girls conming in an
auto to the house of Jayakumar (A-10). Their nanes were
Subha and Dhanu. They stayed for about tw days and
thereafter D.J. Swam nathan (PW85) said he did not' see
them whil e Sivarasan continued to stay in the house.” In the
first week of My, 1991 Sivarasan cane on a new Kawasak

Baj aj bike. The bike was driven by another person. That
was w thout registration nunber. Both these persons stayed
in the house of Jayakumar (Al0). He stayed there till
26.5.1991. On the nor ni ng of 22.5.1991 when D.J.
Swani nat han (PW85) put on the TV to hear the news about the
Raj i v Gandhi assassination Sivarasan, Nalini (A1) and Subha
also cane to his house. After the news was over sone one in
the famly of D.J. Swam nathan (PW85) remarked that it
would be the work of Liberation Tigers only. Sivarasan
asked how coul d they say so. The reply was given that Tam |
peopl e could not do such kind of job. Sivarasan then |eft
the place wthout saying anything. The witness said that
they (presunmably Sivarasan, Subha and Nalini (A-1)) were
telling that not even rice was avail able for cooking. Since
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all the shops were closed on account of assassination of
Rajiv Gandhi the witness told themthat "I will give rice
if wanted". They declined the offer. At about 12.00 noon
they distributed sweet nmixed with grated coconut which nade
the witness wonder. On the norning of 23.5.1991 Sivarasan
took Nalini (A-1) on his bike. D.J. Swami nat han ( PW 85)

said that he did not see Subha thereafter. Sivarasan stayed
in that house for three days. He saw Santhan (A-2) til

26.5.1991. He saw the photograph of Dhanu on television in
the end of May, 1991. Wen he had seen Dhanu first time she
did not wear spectacles. Initially, therefore, witness said
he could not identify her in the photograph if it was Dhanu

Two days thereafter Sivarasan' s photograph was shown on T.V.
Now D. J. Swami nat han (PW85) got suspicious. On 2.6.1991
he dial ed tel ephone nunber 100 and gave the information

Wien he told the person-receiving the call that Sivarasan
and Dhanu stayed in the house of Jayakumar (A-10) no one
made any inquiry: He did not give his address. Again in
the second week of June, 1991 he hinself went to the office
of CBI headquarters, Mlligai and stated the facts he knew.
Hi s statenment was recorded. On 26.6.1991 house of Jayakunar
(A-10) was searched. At that time Shanthi (A-11) and her
fat her Ramaswany were there in the house. Various articles
were seized. On 7.7.1991 CBI officers with Jayakumar (A-10)
cane to his Kodungai yur house. They were not having key of

t he house. Lock was broken open. Jayakumar (A-10) entered
the house and showed the place in the kitchen at the Ileft
si de. A slab at ‘that place was rempoved and it was found
that there was a pit 2-1/2 fit deep. From that pit
Jayakumar (A-10) took out a plastic bag and a suitcase
(Aristocrat nake). In that bag one belt and two packets of

bull ets containing 25 and 18 bullets were found. = Fromthe
suit case a dictionary was taken out which was cut out
inside so that a pistol could be kept there. There was one
article like artificial eye and five recorded snmall 'mcro
cassettes, photographs (M3 163 to MO 166), passport (M3 161)
in the name of Thillaianbalam Suthendraraja, notebooks
(M3 158, MO 159 and MO 160) and diaries were also found and
recover ed. A list was prepared (Exh.P-437) which bears the
signatures of the witness D.J. Swam nathan (PW85). D. J.
Swam nat han (PW85) has identified photograph of  Sivarasan
i n col our photographs (MO 163 and MO 164) —and black and
whi t e photographs (MO-165 and MO 166). Col our photograph
(M3 169) and bl ack and white photographs (MO 170 and MO 171)
are the photographs of Santhan (A-2).

S. Meera (PW200) was living in the  neighbourhood
of Jayakumar (A-10) in the sane locality. She and Shant hi
(A-11) becane friends and were visiting each other. Wen S
Meera (PW200) asked Shanthi (A-11) as to who was the person
wearing spectacles, she said he was her uncle and had a
wel di ng shop at Kodungai yur. Jayakumar (A-10) was not doing
any work and was remaining idle at home. Sone tine in the
first week of My, 1991 Sivarasan and two women cane .in. an
auto at 8.00 p.m One day in the first week of May itself
Si varasan brought a car battery on his cycle to the house of
Jayakumar (A-10). He, however, took away that battery sane
evening itself. The two girls Subha and Dhanu used to cone
to the house of Jayakumar (A-10) on | adies’ bicycle now and
then. S. Meera (PW200) said she did not know t he names of
Si varasan, Subha and Dhanu in the first instance but she
cane to know only when their names were published in the
newspapers or telecast on T.V. She said many people kept on
coming and going in the month of May, 1991 in the house of
Jayakumar (A-10). One such person was husband of
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Jayakumar’s (Al0) younger sister as told to S. Meer a
(PW200) by Shanthi (A-11). S. Meera (PW200) said she was
not staying in her house from7.5.1991 to 23.5.1991 and t hat
she had gone to her nother-inlaw s house.

M Janart hanam (PW71) said that he let out his
shop to Shanthi (A-11), wfe of Jayakumar (A-10) in
Kodungai yur and received Rs.20,000/- as advance though he
executed the agreenent for Rs.4,500/- only in the nonth of
April, 1991. The purpose of letting was to run a coffee
grinding shop. On 25.7.1991 M Janart hanam (PW71) was
called to Mlligai office of CBlI headquarters where he
handed over the agreenent (Exh.P-338). He had also given a
letter of consent (Exh.P-339) to Shanthi (A-11) for
installing the coffee grinding nachine in the shop, which he
al so handed over to the police. During his statement M
Janarthanam (PW71) was asked to identify Jayakumar (A-10),
who had approached himfor running out the shop along wth
hi s brother-in-law Danodar an. M Janar t hanam (PW 71)
i denti fi ed Bhagyanathan (A-20) as Jayakumar (A-10). M
Janar t hanam (PW71) said that on 29.1.1992 Ramaswany, father
of Shanthi (A-11) canme to the shop and renoved the grinding
machi ne and ot her equipnents. He also asked for refund of
advance of Rs.20,000/-  which the wtness did not give.
Shanthi (A-11) wote aletter (Exh.P-343) on 13.8.1992 to M
Janar t hanam (PW71) fromthe prison for the purpose but M
Janarthanam (PW71) said that letter from Jayakumar (A-10)
shoul d al so cone. 'Then Shanthi (A-11) and Jayakumar (A-10)
wote a letter (Exh.P-344) to M Janarthanam (PW71) from
the prison. In his statenent M Janart hanam (PW 71)
further stated that the Judge questioned himin-the court to
whi ch he replied he did receive Rs.20,000/- advance and said
that he had no objection to return that back. The Judge
passed the order on 3.11.1992 that the settlement mght be
made out of court. M Janarthanam (PW71) said that
afterwards Ramaswamy called on him and obtained  receipt
(Exh.P-342) from him on 26.12.1992 and he returned the
amount of Rs. 20, 000/ -.

V. Kannan (PW199) sold the coffee grinding machine for
Rs. 15,000/ -. Receipt showi ng the coffee grindi ng machine is
Exh. P-971. Both Jayakumar (A-10) and Shanthi (A-11) had
cone to V. Kannan (PW199) to buy the nmchine.

Sowmrya Narayanan (PW70) is one of the staff nenbers from
Tel ecom Department and he has identified application for
t el ephone connecti on (Exh.P-336) by Shanthi (A-11) in OYT
schenme for the shop prem ses. The application. was
regi stered on 22.4.1991. A sumof Rs.8,000/- 1is shown to
have been paid with the application

In the diary (MO 180) of Sivarasan seized fromthe house of

Jayakumar (A-10) there is nention of a sumof Rs.10,000/- on
11.4.1991 for tel ephone.

Jayakumar (A-10) stated to have nmade disclosure
statement to the police on 9.7.1991 (Exh,P-1436) on the
basis of which it is stated that Jayakumar (A-10) took the
police to Kodungai yur house and recoveries made. The tria
Judge has strongly commented on the conduct of the police in
recordi ng the disclosure statement to boost its case and has
criticized the investigating officer in adopting such a
course. |In the disclosure statement Jayakumar (A10) said
that on 21.5.1991 Sivarasan had dug a pit in the kitchen and
kept a brief suitcase and a plastic bag and then covered the
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sane with a cement slab. He said Sivarasan told himnot to
di scl ose that to any one and not to give the material placed
inthe pit to any one except to him

Vijayan (A-12), whose confession was recorded, was a lorry
driver in Sri Lanka. He started his own workshop and during
the period 1987-89 he used to repair vehicles of LTTE. Wen
| PKF came to Sri Lanka his work was affected. Sel val uxmi

(A-13) is his wife. She is daughter of Velayudam @
Bhaskaran (A-14). Vijayan (A-12) decided to cone to India
in 1990 as his wife was pregnant and he thought that in
India she would get necessary nedical facility. One Kutty
told himthat he would make arrangenments for him to go to
India without nmaking any paynent to LTTE. Kutty introduced
Vijayan (A-12) to Sivarasan who told himthat if he worked
for LTTE his expenses would be |ooked after by the LTTE

Sivarasan told himto take a house on rent and to stay there
and that persons belonging to LTTE would cone and stay in
that house for their work. Wil e staying at Tuticorin

Vijayan (‘A-12) worked in Tuticorin Port Trust and at SPIC as
daily wage earning Rs.20 to Rs.30/- per day. H s wife gave
birth to a son on 17.10.1990.. After Vijayan (A-12) settled
in his house in Madras as described earlier Sivarasan along
wi th Chokkan @ Sabapathi- and Munusami, LTTE workers cane to
his house. Sivarasan told Vijayan (A-12) that in the first

week of My, 1991 he would bring ‘sone LTTE nen for an
important work and he asked him - to make necessary
arrangenents for their stay. He was also cautioned by him
not to tell that to anybody. Sivarasan again cane on
2.5.1991 with Cokul @ Nero, an LTTE activist. Both cane
with a suitcase containing wireless set and other things.

Sivarasan then inforned Vijayan (A-12) that he would bring
two LTTE wonen to the house. He gave him  Rs.10,000/- for

hi s expenses. After three or four days Sivarasan took him
to a place nearby and gave hima big car battery and asked
himto take that to his house. . The battery was for fixing a
Wi rel ess set. Vijayan (A-12) (gave that battery to Nero.

Sane day Sivarasan brought a black and white TV and kept the
same in the house. He said that he had bought this for the
famly of Vijayan (A-12). Si var asan asked Nero to have a
link with Sri Lanka through wireless which Nero was able to
achieve within twd/three days. Wenever Nero spoke on the
wirel ess he would use to say from910 to 91. Vijayan (A-12)

bought a battery charger froma shop at Mount Road, WMadras
and also other articles of furniture. Sivarasan paid for

all. On 6.5.1991 Sivarasan brought Dhanu and Subha to
Vijayan's (A-12) house. That day his  father-in-1law
Bhaskaran (A-14) had al so cone from Tuticorin. These two
worren would keep their inportant things in a black bag and
woul d al ways carry that whenever they went out. Si var asan
gave money to Vijayan (A-12) to buy two cycles for the
worren.  Subha and Dhanu would go out on Friday and  would

cone on Mbnday norning. On 16/17-5-1991 Sivarasan asked
Vijayan (A-12) to dig a pit in the kitchen to hide the
wirel ess set and guns. Vijayan (Al12), Sivarasan and Nero

dug the pit. On the norning of 21.5.1991 Sivarasan cane to
the house of Vijayan (A-12). He gave sone nessage to Nero
to be transnmitted on wireless. Then he said something to
Subha and Dhanu who got ready by 12 O clock after having
their lunch. Sivarasan again canme at 12.30 p.m wearing a
Kurta-Pyzama with a canera in his hand. He asked Dhanu and
Subha to get ready. Vijayan (A-12) said wusually his wife
woul d hel p Subha to wear saree. On that day, however, Subha
and Dhanu both closed the door of their roomand got
dressed. They took about half an hour to dress. Subha was
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wearing a saree; Dhanu was wearing orange col our kurta and
green col our dupatta. She was weari ng spect acl es.

CGeneral ly she did not wear spectacles in the house. A photo
session started. 10 photographs were taken anong thensel ves
with the camera Sivarasan had brought. Vijayan (A-12) took

phot ographs of Subha, Dhanu and Sivarasan together. Dhanu
had put on over nmke-up on her face. Si varasan asked
Vijayan (Al12) and Nero to go and bring an auto. He told
them not to bring the auto near the house and to stop that
near the bus stand away fromthe house. This arrangenent
was so that auto driver would not be able to identify the
house. They brought the auto as instructed. Si var asan

Subha and Dhanu wal ked up to the auto. Nero went with them
but canme back and then gave sonme nessage through wireless.
He used to speak daily through wireless once in the norning
and once in evening. ~ On the norning of 22.5.1991, Sivarasan
cane to the house of Vijayan (A-12) and said that the work
was over and that the Rajiv Gandhi was nurdered. He asked
Nero to send the nmessage to Sri- Lanka through wreless and
hi nsel f went to sleep. Sivarasan would wite on a piece of
paper in a_|language whi ch was not understandable and would
give that to Nero to sendthat nessage through wireless.
After lunch Sivarasan went away. On 23.5.1991 he cane on a
cycle, took the notorcycle and again went away. He used to
keep the nmotorcycle inthe house of Vijayan (A-12). From
the evening of 23.5.1991 Sivarasan, =~ Subha and Nero were
staying in the house of Vijayan (A-12). ~Nero used to Kkeep
his gun (AK-47) always ready. All these three used to watch
carefully if police was com ng.  This watching started from
the day Dhanu's photograph appeared in the newspapers.
Si varasan used to go out with-his pistol. Wil e sleeping he
used to keep it wunder his pillow ~He and Subha went to
Tirupathi on 25.5.1991 and canme back the next day in the
ni ght . Vijayan (A-12) said that Sivarasan used to say if
police would cone to arrest himhe would kill a dozen of
poli cemen and then only he would be caught. On 27.5.1991 he
took out the nmotorcycle and hid somewhere. Vijayan (A-12)
did not see the notorcycle afterwards. In the end’ of My,
1991 Sivarasan’s photo also appeared in the newspapers.
Vijayan (A-12) used to buy all the newspapers which Nero
would read and tell Sivarasan the progress of investigation
made by the police in the case. One day Sivarasan took  off
hi s moustache. Movenents of Sivarasan got limted after his
phot o appeared in the newspapers. He used to go out on foot
and woul d give nessages to LTTE nmen. One-day in the first
week of June, 1991, Sivarasan said that Nero had spoken to
Jaffna through wirel ess and arrangenents were nmade for their
escape from India by boat. Sivarasan took Subha somewhere
and returned on 10.6.1991. He said they had gone to
Coi nbat or e. That day Nero told Sivarasan that he spoke
through wireless and that there was some problem “and that
boat won’t be coning from Jaffna. By this time photo of
Subha al so appeared in the newspapers which scared ' Subha.
Si varasan then put Subha's dresses in a black bag and took
that out sonewhere and hid it. On that day only Santhan
(A-2), who was a cl ose conpani on of Vijayan (A-12), cane for
the first tine. On 12.6.1991 Sivarasan cane to Vijayan's
(A-12) house and told himthat it was very difficult to stay
like that. They should buy photos of Rajiv Gandhi, MGR
and Jayalalitha and keep themin front of the roomand in
that way nobody woul d doubt them This Vijayan (A-12) did.
Sivarasan paid him Rs.100/- for that. After few days
Si varasan asked Bhaskaran (A-14) to get help from his
relative to arrange for some other house. Bhaskaran (A-14)
went to his relative N. Chokkanathan (PW7) to 1|ook for
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sone other house but said that N. Chokkanathan (PW97) was
of nouse and it was difficult to get another house.
Sivarasan said he would seek help of some other person to
see the house. On 23.6.1991 he gave a nessage to Nero to be
transmtted through wireless. Nero told Sivarasan that that
was the | ast nessage to be given. After that Sivarasan and
Nero took off the antenna and wires and kept the wirel ess
set in the pit which had been dug in the kitchen. After a
day or two Santhan (A-2) brought another person to take
Si varasan and Subha with him Later, Vijayan (A-12) canme to

know t hat his name was Suresh Master (DA). In the evening
they brought an auto. The plan was that Sivarasan, Subha,
Nero and Suresh Master would all go together. Thereafter

Vijayan (A-12) said he did not see all of them Vijayan
(A-12) and fanily then decided to go to Tuticorin and after
staying for one week returned to their house to take the
things and to vacate the house but by that tine the police
canme and arrested Vijayan (A-12).

Mangal eswar an (PW234) and Rose D. Nayagam ( PW 235)
respectively were in charge of Rameshwaram and Tuticorin
refugee canps and they have testified to the registration of
stay of Vijayan (A-12), his wife Selvaluxm (A-13) and his
father-in-law Bhaskaran (A-14) in the refugee canps, as
refugees comng from Sri Lanka.

J. Duraisany Naidu (PW82) is the owner of the
house which was taken on rent by Vijayan (A-12). Tenant
agreenent (Exh.P-426) was executed.” The house was occupied
on 23.4.1991. The tenant —agreenent bears signature of
Vijayan (A-12) for Plot No. 12, Eveready Colony, No. 12 at
Kodungai yur. Rent agreenment was taken -into possession by
the police.

Esylen Mantel (PW99),  who was living in Plot No.
14, Eveready Col ony, Kodungaiyur, said that Vijayan (A 12),
his wfe Selvaluxm (A-13) and his father-in-Iaw Bhaskaran

(A-14) were staying in the neighbouring house. Esyl en
Mantel (PW99) said in the first week of May, 1991 two auto
ri kshaws had cone to the house of Vijayan (A-12). In one

auto there were two ladies and in the other there were two
gents. The girls nanes came to be known to Esylen Mante
(PW99) as Subha and Dhanu and the gents’ as Sivarasan and
Nero. Esylen Mantel (PW99) said they also brought a TV to
the house of Vijayan (A-12) and fixed the antenna on the
terrace. They also fixed two casuarina tree posts - on the
terrace and connected the black wire between posts with the

Wi re connection inside the house of Vijayan (A-12). On
21.5.1991 at about 2.00 p.m Esyl en Mantel (PW99) saw
Si varasan, Subha and Dhanu standing at the bus stand at
Kodungai yur . Next day the witness came to know about the
assassi nation of Rajiv Gandhi on TV news. Esyl en ' Mante

(PW99) saw Sivarasan, Subha and Nero at Vijayan's (A-12)
house on 24.5.1991 but did not see Dhanu. Same day Dhanu’s
phot ograph was published in the newspapers. Esylen Mante
(PW99) suspected that it was the same girl who was seen by
her at the bus stand. On 29.5.1991 Sivarasan's photo was
al so published. Now it was confirmed to Esylen Mnte

(PW99) that all these persons were involved in the
assassi nation of Rajiv Gandhi. She devel oped fear on that
account . Vijayan (A-12) cane to the house of Esylen Mante

(PW99) in the second week of June, 1991 and borrowed a
driller stating that he wanted to fix a regulator for the
fan. Since he did not return the driller sane day Esylen
Mantel (PW99) went to the house of Vijayan (A-12). On
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reaching there she saw Sivarasan standing in the hall wth
one |l eft eye closed. Earlier Esylen Mantel (PW99) had seen
hi m wearing spectacles. Now he was not wearing spectacles.
When she asked Sel val uxm (A-13) as to what happened to the
eye of Sivarasan she told her that he lost his eye while
pl ayi ng. One day Esylen Mantel (PW99) saw Sivarasan
sitting on the steps of the house of Vijayan (A-12). She
went near him wi shed himand asked himif he was enployed
sonmewher e. Si varasan sai d he was unenpl oyed and was trying
to get a job in Dubai. At that tine she noticed he had two
eyes. Left eye I|ooked |like an artificial eye. Now he did
not have even mnustache and did not wear spectacles. Mot her
of Esylen Mantel (PW99) went to CBlI office at Malligai to
give informati on. But because of fear of LTTE she did not
do so. She said they shoul d watch the house to collect nore

clues and then to informCBl. Thereafter they were keeping
wat ch on Vijayan's (A-12) house and noticing the nmnovenents
on that house. On 26.6.1991 at 7.30 a.m Esylen Mntel

(PW99) saw Vijayan (A-12) taking Bhaskaran (A-14) on a
cycle. Wiile passing in front of her house Bhaskaran (A-14)
told Esylen NMantel (PWQ99) that he was going to Mdurai.
That day Sivarasan was not in-the house of Vijayan (Al2).
Vijayan (A-12) said Sivarasan had gone to Madurai to get a
job and would return in a nonth or so. At that time there
was a black boy/ in‘the house who was |later identified as
Santhan (A-2). Vijayan (A-12) introduced Santhan (A-2) as
his brother who was a driver and was trying for a job in
Dubai. On 1.7.1991 again at 7.30 a.m Esyl en Mantel
(PW99) saw Vijayan (A-12) and  Santhan (A2) going on a
cycle. After ten mnutes Vijayan (A-12) cane back al one and
now he had changed his dress too. Vi jayan (A-12) told
Esylen Mantel (PW99) while passing through her house that
he was | eaving for Madurai since he received a tel egramfrom
his fatherin-law. Vijayan (A-12) also said that he would
cone back after one and a half nmonth or so. That day
Vijayan (A-12) also told her that Sivarasan would not be

comng back as he was the nbst wanted person by CBI. On
2.7.1991 Esylen Mantel (PW99) inforned the CBI about the
i nci dent . She was examined by the police and identified

Santhan (A-2), Vijayan (A-12), Selval uxm (A-13) and
Bhaskaran (A-14) in the row of accused and Sivarasan, Subha
and Dhanu in phot ographs.

In diary (M>180) of Sivarasan it was nentioned agai nst date
6.4.1991 "Vijayan (A-12) Veedu (house) - 15,000/-" meaning that
Si varasan had paid Rs.15,000/- to Vijayan (A-12) for getting a
house on rent in Madras.

L.D.N.J. Wjesinghe (PW67), Senior Superintendent of
Police, Sri Lanka has spoken about the wireless network of LTTE.
He intercepted LTTE wireless transnissions. He said Nero was
using wireless station 910 and 91 while comunicating with LTTE
| eaders in Jaffna. Wreless station 91 bel onged Pottu Amman in
Sri Lanka and Station 910 is the wirel ess station bel onged to
Si varasan in India.

T.P. Sitther (PW78) is the wreless operator of
CGovernment of India in the Mnistry of Hone Affairs. He has
also testified regarding wrel ess nessages nmonitored during
the period from 1988. He also deposed that station 91
bel onged to Pottu Amman and station 910 was used by
Si var asan.

Hashmuth S. Setal (PW98) is the owner of Barathi
Cycle company and Barathi Cycle Agency. He sold BSA Del ux
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cycle to one P. Vijayan of Plot No. 12, Mitham zh Nagar
Kodungai yur, Madras as per bill (Exh.P-491). Cycle was sold
on 8.5.1991. He identified that cycle (M>390). Another
cycle BSA SLR was al so sold to Vijayan (A-12) on 8.5.1991 as
per bill (Exh.P-493) having the same address.

Mohanraj (PW254) was working as officer-in-charge
of International Monitoring Station at Perungudi, Mdras.
He has testified that wreless Trans receivers (M>770)
could be operated by using 12 volt D C battery |ike
MO- 209.

N. Chokkanathan (PW97) is a distant relation of
Bhaskaran (A-14). In his deposition he said that he had net
Bhaskaran (Al4) in the year 1952 when he went to Sri Lanka
to seek a job. Then suddenly on 20.6.1991 Bhaskaran (A-14)
called on him He entertained him and di scussed about
famly matters. ~They went for an eveni ng novie show. That
day Bhaskaran - (A-14) slept in the house of N Chokkanat han
(PW97).  After they had supper Bhaskaran (A-14) asked N
Chokkanathan (PW97) to get a big house rented for himin an
outer area at a nonthly rent of Rs.2000/- to Rs.3000/-. N
Chokkanat han (PW97) was surprised and said that a house at
the rate of Rs.300/- per nonth would be sufficient for his
famly. Bhaskaran (A-14) said the house was not for himbut
was required for sone inportant persons. When N
Chokkanathan (PW97) inquired who those inportant persons
wer e Bhaskaran (A-14) said it woul d create sone problem if
he di scl osed him and their names. ~N.  Chokkanat han (PW97)
said that unless he revealed the nanes of  the inportant
persons he would not take any step to search for a house.
Then Bhaskaran (A-14) told himthat the house was neant for
Sivarasan and Subha who were involved in Rajiv Gandh
assassi nati on case and whose phot ographs-had been exhibited

in TV and posters. N. Chokkanat han (PW97) said he was
shocked and asked what was the relation between him and
those persons. Bhaskaran (A-14) said that at that tinme he

was residing in a house in Kodungaiyur area and that /'those
persons were residing there. Wen N Chokkanathan (PW97)
refused to give any hel p, Bhaskaran (A-14) then pleaded with
N. Chokkanathan (PW97) to at |east permt Subha to stay in

his house for sonme tinme as a famly menber . N
Chokkanat han (PW97) again refused. That nmade Bhaskar an
(A-14) angry. He refused to eat and t hreatened N

Chokkanat han (PW97) that he would kill himif he gave any
information to the police about himor Sivarasan or Subha.
Bhaskaran (A-14) then left the house. Next “day, i.e.

22.6.1991 with the assistance of hi s relative one
Srinivasan, with whom N. Chokkanat han (PW97) discussed the

matter, t hey went to t he office of Mlligai CB
headquarters. N. Chokkanathan (PW97) gave his ‘“statenent
to the police. They sent hi m back saying that they would

call himafter four days. He was again called by the CB
officials on 28.6.1991 when he was interrogated and his
statenent was recorded

M  Narayanan (PW281) is D.S.P., CBI and one of the
investigating officers. As far as Bhaskaran (A-14) was
concerned he said his presence was secured on 7.7.1991 but

how t hat was done he was unable to say. He said he was
brought to the office of CBl on that day but who brought him
again he was unable to tell. Wen he was taken to the house

of Vijayan (A-12) and was about to break open the |ock of
the house Vijayan (A-12) and Selvaluxm (A-13) with their
child came there. They were identified by Bhaskaran (A-14).
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Vijayan (A-12) had the key with which he opened the house.
Thereafter seizure was effected. Vijayan (A-12) voluntarily
poi nted out the space in the kitchen from which signa
maki ng articles were recovered. M Narayanan (PW281) said
that Vijayan (A-12) voluntarily pointed out towards the pit
ot herwi se that place could not have been found. He said N
Chokkanat han (PW97) canme to his office on 23.6.1991 and was
acconpani ed by Srinivasan. Statement of N. Chokkanat han
(PW97) was not recorded at that time because of inmediate
action was to be taken to |ocate the house and to make
attenpt to apprehend Bhaskaran (A-14). Statement of N
Chokkanat han (PW97) was recorded on 28.6.1991. As per
witness M Narayanan (PW281) the recovery was effected on
8.7.1991 on the basis of the disclosure statenent nmade by
Vijayan (A-12) (Exh.P-1358). It has cone on record during
the course of exanination of the witness that recovery had
al ready been effected on'7.7.1991 (Exh.D-63). The tria
court has accepted Exh.D-63 and has rejected Exh.P-1358 and
had adversely comrented to the conduct of the wtness, the
i nvesti gating of ficer, in all egedly manipulating the
recovery.

Ravi (A-16) Jis an Indian national. He made
confession. He was attracted towards LTTE. He got training
in mlitary canp run by LTTE on Indian soil. He joined LTTE
novermrent and got deeply involved init. [I'n his confession
he described the details of the training he got and the oath
he took. Ravi (A-16) also described some of the activities
of LTTE. He went to Sri Lanka as well where also he got
further training in mlitary operations. Ravi (A-16) then
cane back to Madras before Indo-Sri Lankan Accord was signed
in 1987. In Madras he continued hi's operation.. During
hol i days, however, he woul d neet various LTTE personnel Iike
Kittu, Baby Subramaniam etc. in the LTTE office at. Indira
Nagar in Madras. Wen war started between | PKF and LTTE he
said he was eager to go to Sri Lanka to take part in the war
operations against |PKF. He was kept under house arrest in
the nmonth of June-July, 1988. On 8.8.1988, he along with 89
others, belonging to LTTE cadre, was arrested and kept in
[ ock-up in Madras Central Jail. From there all these
persons were sent to Sri Lanka by an I'ndian Air Force plane.
Ravi (A-16) said he was sent to Sri Lanka because it was
thought that he was a Sri Lankan national . In Sri Lanka
firstly, they were Kkept in Indian Arny canp. They |earnt
about the rapes, nurders and other atrocities comritted by
| PKF. They developed a strong feeling of revenge. Ravi
(A-16) was released in 1989. He went to LTTE canp in Sri
Lanka where he net various |eaders. There he. was
indoctrinated to start a novenent so that entire  Tam |
people in the world joined hands. Ravi (Al6) said when he
asked his role he was told to go to Tami| Nadu and'to sel ect
yout hs, who had got feeling for Tami| race and tell them
about the struggle of LTTE and the traitorous acts committed
by I ndi a. Ravi (A-16) said that India thus becane their
eneny and they were to fight for 'Tam|s’ nation. He —was
advocated for arned revolution to establish a separate Tam |
nati on. Ravi (Al16) was given a letter and was told that if
he gave that letter to the seashore incharge in India he
woul d be given money for his expenses. After conming to
India Ravi (A-16) went to Selam along wth other LTTE
peopl e. He gave that letter to one Richard in Selam who

after reading the letter gave him Rs. 15, 000/ -. From there
Ravi (A-16) went to Madras and was told to go to Subha
Studi o at Royapettah to nmeet Mt huraj a. It was in the

second week of January, 1990 that he cane to Madras and met
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Muthuraja in Subha Studio and apprised him about the
instructions he got in Sri Lanka. He nmet Suseendran (A-17),
who was a nenber of Dravida Kazhagam He was also told
about the need of armed revolutions in Tam| Nadu and the
LTTE support of that. Initially they were to collect
youths. In his confession Ravi (A-16) further described as
to how ten persons were collected by Suseendran (A-17) and
arrangenents were nmade for their training in Sri Lanka.
Ravi (A16) also went to Sri Lanka. He further described his

activities in India for LTTE He met Suseendran (A-17)
again in May, 1990 at Coinbatore and asked him to enrol
nor e yout hs. By this tine war had started between LTTE and

Sri Lankan Arnmy. During these training days in Sri Lanka
Ravi (A-16) had net Pottu Amman as wel |l who expl ai ned t hat
to carry on the work assigned to Ravi (A-16) and others it
had to be done in three phases (1) to arrange houses for the
stay of LTTE cadre personnel, (2) to enroll nore people and

inmpart training to themand (3) to devel op seashore |inkage
and to form separate boat line, if possible. Training in
Wi rel ess operation was also given. In the nonth of

Decenber, 1990 Ravi (A-16), Suseendran (A-17) and two ot hers
were brought to a house in Jaffna by Pottu Amman for the
purpose of their return to Tam | Nadu. In this House
Sivarasan was introduced to Ravi (A-16) by Pottu Amman.
Pottu Amman separately called Ravi (A-16) and told him that
Si varasan was also going with themto Tam | Nadu and that he
mght be contacted if there was ~any need for noney for
sel ection of personnel for the novenent and it would be
useful to get suggestions from him Pottu_ Anman al so
rem nded himthe incident of Padmanabha casein Tam | Nadu
and said sonme inportant natters would be going to occur
there and for that his role nmust be prom nent one.  He was,
therefore, told to follow the instructions of Sivarasan and
consult himin case of any doubt. ~They all were seen off by
Pottu Amman. Wiile they were waiting in the boat Ravi
(A-16) asked Sivarasan "about this is what work and how many
persons”". He said "lesser man bigger target”. Ravi (A-16)
further inquired whether it would be a big shot “in  Tam|
Nadu politics and to that Sivarasan replied that it was
sonet hi ng bi gger than that. Again when Ravi - (A-16) asked
whether it could be Rajiv Gandhi but Sivarasan did not give
any reply directly and told him that they were going to
performand that "we will see later" and the talk ended. In
the training canp in Sri Lanka, Ravi (A-16) said people
woul d often speak about Rajiv Gandhi and |PKF -and showed
their hatred and enotion and that was the reason why he
asked Sivarasan whether it was Rajiv Gandhi . to~ which he
replied that it was a big target. Ravi (A-16) further in
his confession said that there was no direct reply -comng
out. Sivarasan, however, spoke his words in such a way that

he confirmed his suspicion. Ravi (A-16) gave his aunt’s
Longanadha (PW206) address to Sivarasan if he was to be
cont act ed. They reached Kodi akkarai on Indian soil \in the

| ast week of Decenber, 1990. Sivarasan said that he would
give his address and tel ephone nunber to Ravi (A-16) in a
few days’ tine. Firstly, they stayed in the house of
Shanmugham (DA). Sivarasan gave himRs. 2,000/- out of which
he gave Rs.500/- each to Suseendran (A-17) and two others.
After ten days of their arrival they net again in Madras as
arranged earlier. Si varasan gave Rs.3 lacs to Ravi (A-16),
1.5 lacs each on two different occasions and told Ravi
(A-16) to buy a vehicle if required for the novenent.
Si varasan gave his contact tel ephone nunber 2343402 to Ravi
(A-16) to contact himif there was any urgent need and in
case he was not there to contact Robert Payas (A-9) and to
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give him the nessage. Sivarasan again gave hi m Rs. 50, 000/ -
out of which he gave Rs.5,000/- each to Suseendran (A-17)
and two ot hers. At the end of March, 1991 there was a
nmessage lying in the house of Longanadha (PW206) for Ravi
(A-16) to nmeet Sivarasan. There was a wireless set brought
by LTTE cadre and Sivarasan asked Ravi (Al6) to cone wth
himto receive the set. They then went to the house of
Jayakumar (A-10). After taking the food while they were
sl eeping on the terrace, Ravi (A-16) said that Sivarasan had
once told him to find out the airport security when a VIP
woul d cone. He said he did not renenber the name of the
VI P. That ni ght Sivarasan asked about the VIP security and
Ravi (A-16) told himthat when great |eaders come, first
gate of the old airport was used and that it was a narrow
road and that the "place is advantageous for us". Rav

(A-16) asked Sivarasan that three nonths had el apsed after
they had conme to India and that-nothing was done about the

target. Sivarasan told himthat "we nust not go in search
of target ‘and that target would come searching us and we
shall see at that tinme". He also said that it mght take

place in near future if the election'is declared. Sivarasan
said that in order to make wreless set functioning to
contact Sri  Lanka two or three places of shore had to be
separately arranged. Sivarasan then told Ravi (A-16) to
start a travel agency in Delhi and then asked himto send

sonme person to collect the details to Delhi. When Ravi
(A-16) said that that would be an expensive proposition
Si varasan replied that expenses need not be bothered. Ravi

(A-16) received another sum of Rs.2 |lacs from Sivarasan
After 15 days when Ravi (A-16) again net Sivarasan he gave

himRs.5 lacs to start travel agency in Delhi. ~He, however,
said travel agency need not be started innmrediately but it
was enough if arrangenents are nmade. I n his confession Ravi

(A-16) described the enrollnment of some youths for training
and for making arrangenments for themto go to Sri Lanka by
boat for the purpose. Then he described about attenmpt to
get wireless connection with Sri ‘Lanka. Again on one visit
to Kodi akkarai when Ravi (A-16) was staying in the / house
Shanmugham (DA), Mirugan (A-3) came there with ‘a big
Aristocrat suitcase. It was on 13/14.5.1991.  Then he said
that when he, Mirugan (A-3) and one other person Chokkan
were sitting separately Chokkan asked that work of Sivarasan
had not yet occurred. Mirugan (A-3) said that "where would
it go without occurring and it ought to occur”. Nobody then
tal ked about it later. Since boat did not cone Mirugan
(A-3) went back to Madras. Ravi (A-16) was to go to Sri
Lanka. The boat did come on 20.5.1991 but Chokkan did not
allow Ravi (A-16) to go in that boat as that ‘boat was to
carry goods for Sri Lanka.

On the night of 21.5.1991 while Ravi (A-16) was
sleeping in a hut opposite to the house of Shanmugham ' (DA),
in the md night servant of Shannmughamtold himthat Rajiv
Gandhi had died in a bonb blast in Madras and with him 30
ot hers al so di ed i ncl udi ng Moopanar and Vazhapad
Ramanmoorthy. He said that nessage cane by telephone to
Shanmugham and he advi sed that Ravi (A-16) should not renain
there. Next day when Ravi (A-16) net Chokkan he said
assassination of Rajiv Gandhi was advantageous to LTTE
Since it was not certain that boat would cone from Sri Lanka
for Ravi (A16) and others to return he gave his bag and
Murugan’s (A-3) suitcase to Chokkan and asked him to give
them to Shannmugham and went to Trichy. He gave a nessage to
Suseendran (A-17) to neet himat Madras on 26.5.1991. He
hi nsel f reached Madras on 24.5.1991. Wen he went to his
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aunt’s (Longamadha (PW206)) house he was given a letter
from Sivarasan dated 23.5.1991 addressed in the nane of

" Prakash’ . One day after Sivarasan cane and took Ravi
(A-16) out. He asked Ravi (A-16) why he had not gone to Sr
Lanka. Then Ravi (A-16) gave himthe details. Si var asan

asked him if the shore was clear and added that suspicion
had ari sen on LTTE and there m ght be sone problens to Sr

Lankan Tam | s. Si varasan wondered how the police cane in
possessi on of his photograph and that police was searching
himin connection with the nurder of Rajiv Gandhi. That

being so he said that there woul d be problemfor Subha and
it would be better if she was kept in the custody of Ravi
(A-16) in the house of sone Indian Tam| famly. Wen Ravi
(A-16) net Suseendran (A-17) on 26.5.1991 he brought the
problemto his notice. ~Suseendran (A-17) said that if it
was for few days there was no problemin keeping Subha in

hi s cust ody. Ravi (A-16) and Suseendran (A-17) net
Sivarasan in the evening. Then Ravi (A-16), Suseendran
(A-17), Si'varasan and Subha gathered at 9.00 p.m at the
bus st and from where Ravi® (A-16) took |eave. After

returning-he inforned Pottu Amman through wireless that
Sivarasan had left Subha in his and Suseendran’s (A-17)
custody. Ravi (A-16) sent a message to Sivarasan that the
shore was now clear. Ravi (A-16) along with Sivarasan went
to the house of Karpagam (PW133), relative of Suseendran
(A-17) at Pollachi mwhere Subha had been taken. Bot h
Suseendran (A-17) < and Subha were there. Ravi (A-16),
Suseendran (A-17), Sivarasan, Subha, Kanthan and Mirugesan
collected at the seashore to take a boat for " Sri Lanka.
That was 10. 6. 1991. A message was, however, received that
the boat got hit in the sea near Jaffna and all 11 persons
who were coning to India died. Yet another attenpt was nade
to leave India from another shore: Sivarasan sai d that
security would now be tightened. At this Ravi (A-16) told
him that "we would try, if not 'consume the capsule’." Ravi
(A-16) said that problemfor leaving fromlndian shore woul d
get aggravated if there was any further delay. In his
confession then Ravi (A-16) described the attenpts of the
group to leave India and their interse neetings to achieve
that purpose and the difficulty faced by thembecause of war
in Sri Lanka. Ravi (A16) thought that their position should

be explained to Pottu Anmman. He, therefore, contacted
Suseendran (A-17) for formng a wirel ess set connection and
for that purpose to arrange a house. |In the |ast week of

July, 1991 Suseendran (A-17) arranged a house at D ndigul

Kanthan gave his wireless set to Ravi (A-16) telling himto
keep that safe. Through wreless set they could reach
Jaffna and sent information that CBI was searching for
Kant han and his picture had been published in newspapers and
asked themto arrange for a boat urgently. Later, / Ravi
(A-16) along with Kanthan and another went to the house of
Robert Payas (A-9). Wile Ravi (A-16) stood outside Kanthan
went inside the house through back entery and after ‘a few

m nutes cane out. He told Ravi (A-16) that inmates of the
house asked himnot to conme to their house since police was
searching him Later Kanthan went to a lonely house in
Porur and when he returned he said that the old man in that
house had been arrested by CBI. Oh 20 or 21.7.1991
Suseendran (A-17) went to Dindigul and gave information to
Pottu Amman about the latest position. |In his confession

Ravi (A-16) had shown his various attenpts for him and
others to leave the country and his being in constant touch
with Pottu Amman through wireless set installed at D ndigul

On 28.7.1991 Ravi (A-16) along with Kanthan and Ramanan went
to Sri Lanka and met Pottu Amman. Ravi (A-16) said when
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Pottu Amman asked as to the position of Tami| Nadu he told
himthat there was no place even to stand in the existing
ci rcunst ances. Pottu Amman then asked him as to why
Si varasan went to Bangalore. Ravi (A-16) said he did not
know about Sivarasan’s going to Bangal ore and that he had
earlier informed Pottu Amman that he was not in contact with
Si varasan. Ravi (A-16) gave Pottu Amman up-to-date position
of the investigation and the arrest of various persons.
Utimately Ravi (A-16) stated that he returned to India. He
left Sri  Lanka on 10.8.1991 with various weapons, 12 gold
bi scuits and 15 code sheets. The weapons included 2 SM5 10
grenades, 1350 rounds and 5 pistols. Pottu Aman told Ravi
(A-16) that now weapons had been handed over to him tine
had cone for starting the struggle and to fight against a
very big super power and asked himto be careful. He told
Ravi (A-16) to decide targets and then suggested nany ot her
things as to how to go about and use the arns and

ammuni tion. They canme to India through a boat. He
contact ed Suseendran (A-17). 1350 rounds, 2 SMG and 5
grenades were dunped in a place by tw LTTE nmen on the
direction of Ravi (A 16). Next ~morning they cane to

Dindigul with 2 walkie-talkie, 12 gold biscuits (each
wei ghing 120 grams), code sheets and 3 pistols. Jaffna was
i nfornmed through wirel ess set of Kanthan. Ravi (A-16) gave
6 biscuits, 2 grenades, one pistol '‘and code sheets to
Suseendran (A-17) and asked himto keep them One pisto

Ravi (A16) kept with himand one he gave to one Sukumar. 6
gol d biscuits were given to one Charles. On 12.8.1991 Ravi

(A-16) left Dindigul and reached Madras on the next day.
There he got the news .in papers that weapons-hidden in the
ground at Nanbut hal ai had been taken by the custonms. Pottu
Amman was informed of this seizure. On 21.8.1991 Ravi

(A-16) was arrested by the police. He was shown the letters
and other diaries of Sivarasan to identify the handwiting
of Sivarasan. He identified various persons in LTTE cadre,
they being Chokkan, Arivu (A-18), Yogi @ Yoga Ratnam

Shanmugham  Hari babu, Sivarasan, Aruna, Suba Sundar am
(A-22), Avadi Manoharan, Robert Payas (A-9), Rananan,
Jayakumar (A-10), Kanthan, Mirugan (A-3), Chinna Shanthan

@undappa, Dixon and |runborai (A-19).

Suseendran (A-17) is another Indian Tam | living in
Tam | Nadu. He also becane LTTE synpathizer and had been
working for LTTE He got contact w th Mithuraja, Baby
Subr amani am and Kasi Anandhan (PW242) and other persons
bel onging to LTTE In 1989 he went to Sri Lanka and
organi zed there a procession in support of LTTE. ~1n end of

January, 1990 he cane to know Ravi (A-16). They. bot h
di scussed the <creation of separate Tanm|l Nadu and its
i beration. Suseendran (A-17) did not consider this offer
seriously. After a few days Ravi (A-16) again talked to him
to which Suseendran (A-17) replied that though he felt
confident but asked as to howit was going to be attained.
Ravi (A-16) said youths who were interested in getting
separate Tam | Nadu could be organi zed and involved in-the
struggle and that LTTE would help in giving armtraining to
them Suseendran (A-17) said he got interested and deci ded
to collect persons interested in separate Tam | Nadu. In
his confession Suseendran (A-17) then described the attenpt
to organi ze youths and then to make arrangement for them to
go to Sri Lanka for training. In Sri Lanka he net Pottu
Amman as  wel | . He cane to the training canp wher e
Suseendran (Al17) and others were getting training. He told
themthat they should always be ready at right tinme to
attack inportant places in Tam| Nadu and that weapons and
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noney required for the struggle would be given by LTTE. He
said that they nust fight as one under the |eadership of
Ravi (A-16). The novenent which was to be started by Ravi
(A-16) and Suseendran (A-17) was called Tanmi| Nationa

Retrieval Troops (as translated in English). In the end of
Decenmber, 1990 Pottu Amman took him Ravi (A-16) and others
to Jaffna. He took Ravi (A-16) sparately and talked to him
In the house there was one person whose nane was Sivarasan

Then Sivarasan, Pottu Amman and Ravi (A-16) tal ked together

for a while. They then left for Indian soil on boat and
were seen off by Pottu Aman. 1In his further confession
Suseendran (A-17) described his nmeeting with various persons
connected with LTTE and the expenses nmet by Sivarasan. He
was involved in organizing the youths and went to pl aces
like Pollachi. As per earlier arrangenent he nmet Ravi

(A-16) at Madras on 26.5.1991. Sivarasan also cane there.

At that time Ravi (A-16) told himto have a lady tiger stay
with himfor one week since the police problemwas too much
at Madras. He requested that the girl could stay in a house
of a supporter whom he knew. ~ Sivarasan, Subha, Ravi (A-16)
and Suseendran (A-17) then gathered at bus stop at 9 O cl ock
when Ravi (A-16) left leaving themthere. That |ady was
i ntroduced to Suseendran (A-17) as Mlliga. Suseendr an
(A-17) said that later he came to know that her nanme was
Subha. He, Sivarasan and Subha left for  Trichy reaching
there in the norning.” Fromthere they went to Pollachi. He
said there they stayed in the house of D. Shannugasundaram
(PW208). He introduced Mallika as his wife and sister of
Si varasan. Karpagam (PW133), wife of D. Shannugasundaram
(PW208), was a distant relative of Suseendran (A-17).

Sivarasan then left saying that he woul d cone back and take
Mallika in 5 days. Meanwhi | e Sivarasan’s phot o was
published in the newspapers. Sivarasan did not. cone.

Suseendran (A-17) thought that it was not right to stay in
that house any further as that would give unnecessary
trouble to D. Shannugasundar am ( PW208) . He, therefore,

with Mllika left the place saying that they were going to
Bangal ore. \When they reached Poll achi bus stand Suseendran
(A-17) told Subha that they would go to Madras: She
refused. She said that Sivarasan would definitely cone
within a day or two. For the purpose of hiding, Suseendran
(A-17) took her to Trichur by bus, fromwhere to a place at
Cochin and went to Trivandrum and then came back to Pol | achi

after wvisiting various places and reaching Pollachi by 10
O clock in t he ni ght. They again went to D

Shannmugasundaranis (PW208) house and told himthat they
were unable to go to Bangal ore and returned after staying
with another friend s house. He was inforned that Sivarasan
had cone and searched for himand Subha. That night they
stayed there. He said Subha would often talk to him  about
lady tiger organization named as 'freedom birds* (English
translation). He also saw her once witing poemin col oured
aut ogr aph book (Exh.P-480). She also read some crine novels

whi ch were purchased by Suseendran (A-17). Si varasan . cane
after about two days and sane ni ght Suseendran (A-17), Subha
and Sivarasan went to Madras by bus. They got down at

Sai dapet bus stop. Wile Sivarasan and Subha went away,
Suseendran (A-17) returned to Pollachi itself. After about
ten days Suseendran (Al7) went to Pal ani where he net Ravi

(A-16). Suseendran (A-17) made arrangenent for installing
wireless set in a place near Coi nbatore. Then he took a
house on rent at Dindigul. In his confession Suseendran

(A-17) described further activities connected with LTTE and
attenpt to go to Sri Lanka. On 27.8.1991 LTTE boat cane by
ni ght in which Ravi (A-16), Ramanan and Kanthan went to Sri
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Lanka. In the first week of Septenber, 1991 a nessage was
received fromJaffna to identify the coast for the boat in
whi ch Suseendran (A-17) was com ng. Suseendran (A-17)

identified the coast and informed Pottu Amman by wirel ess.
On 10.9.1991 Ravi (A-16) arrived by boat in the night. Four
nore persons also cane wth him who had conpleted their
training. Ravi (A-16) brought two wooden boxes containing

weapons. In the same boat which had cone four nore persons
were sent to Jaffna for training. Ravi (A-16) and
Suseendran (A-17) came to Dindigul. Jaffna was inforned by

wireless. Ravi (A-16) gave a wal kie talkie, three grenades,
one nine MM pistol, 6 gold biscuits, code sheets and
ei ght cyani de capsul es to Suseendran (A-17) and asked himto
keep them safely. Ravi (A-16) al so gave him Rs. 30, 000/- and
told him to buy sockets for the wireless. Ravi (A-16) also
tol d Suseendran (A-17) to make arrangenment for Dbuying of
petrol and diesel ~and “to send them to Jaffna. He told
Suseendran (A-17) that in future they had to make
arrangenent for the petrol needed for the boat to send the
weapons  and- per sons. In the nmonth of Cctober, 1991
Suseendran (A-17) went to Pollachi. Al the things which
Ravi (A-16) gave him he kept locked in a suitcase and gave
that to a friend K Periasam (PW213) and told himthat he

woul d come and collect that |ater. He then went to
Kodi akkarai and gave Rs.30,000/- to 'his friend Joth
Venkat achal am and = asked himto arrange for diesel. He gave

Jothi’s nother one wal kie talki and two grenades rapped in
pl astic paper and told her that he would cone and take them
afterwards. Wien he cane back to Dindigul again, police
arrested him

In his disclosure statenent (Exh.P-1323) nade on
20.1.1992 Suseendran (A-17) with respect to part of = weapons
which were given to himby Ravi (A-16) said that if he was
taken to the place and to the person with whom he kept the
articles he would be able to identify those persons, their
resi dences and the articles which he gave them

K. S. Madhavan (PW273), Sub-inspector of Police of
Tam | Nadu State Police, testified to the disclosure
statenment made by Suseendran (A-17) (Exh.P-1323) and the
recoveries made on that basis both —at Pollachi ~and
Kodi akkarai as aforenenti oned.

K. Periasam (PW213) was involved “in Dravida
Kazhagam (DK) political organization. He got acquai nted
wi th Suseendran (A-17). That was since 1985.  Inthe second

week of Cctober, 1991 in the norning Suseendran (A-17) . cane
to his house with one suitcase in his hand. He said he was
goi ng out of station and asked himto keep the suitcase with
himcarefully. That suitcase was | ocked. He, however, did
not come back. He was arrested within tw weeks fromt hat
time in connection with LTTE. After he read the news of his
arrest in newspapers K Periasam (PW213) thought  that
there mght be sone articles in the suitcase, which
Suseendran (A-17) gave, connected with LTTE. Using a screw
driver he opened the suitcase and found one wal kie tal kie,
three aerials of walkie talkie, one rifle, 18 bullets, one
hand grenade, five cyanide bottles and six gold biscuits.
K. Periasam (PW213) after seeing the articles was
terrified. He threw all the things except the six gold
bi scuits inside a well at the back side of his house and
al so threw the suitcase in a nearby thorny bush. Thereafter
Suseendran (A-17) cane with the CBl to his house on
22.1.1992 and asked for the box which he had given him K
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Periasam (PW213) said he had kept the gold biscuits
concealed in the false ceiling of his room He took
Suseendran (A-17) and police officers near the well and gave
them details of the articles which he found in the suitcase.
Services of fire brigade were requisitioned and they brought
out all the articles fromthe well. Articles (M3 582-587)
were seized by Mahazar Exh.P-1003. Six gold biscuits
(collectively MO 588) were seized as per Mahazar Exh. P-1004.
Sui t case, however, could not be found.

Nagar at hi nam (PW260) said he was resident of
Kodi akkarai. He is in_laundry busi ness. He sai d
Sundaranoorthy Pillai and his wife Vallianmai were residing
in the house next to his door. Later on they got their own
house and shifted. About four years back five policemen had
cone nine days after Pongal festival. There were two pits
in the western side of the house of Pillai. In one there
were two expl osives (MO 754 and MO 755) and in the other one
wal ki e tal'kie (M>-777). Valliami was showi ng those objects
to the police. A seizure nmenp was prepared taking into
possession the articles (Exh.P-1172). Walkie talkie and two
expl osi ves were kept by Suseendran (A-17) with Vallianai
who i s nother of Jothi~ Venkatachalam a friend of Suseendran
(A-17).

M Mari appan (PW86) was working i'n the house hol d
of Shannugham (DA) at Kodi akkarai. He was living in the
el der brother’s house of Shannugham (DA). At that tinme he
said that sonme Sri Lankan people were comng and going.
There was a tent in front of Shannmugham s brother’s house
where they used to stay.  One day one Mirugan (A-3) cane
there from Madras. He stayed in the tent for four days and
since no boat canme from Sri Lanka he returned to Madras. He
gave M Mariappan (PW86) six itens - two boxes and four
bags and said he would take back those on his return from
Madras. Shannughanis brother told M Mariappan (PW6) and
Shanmughamto bury and conceal F the itens. This he did.
Police made inquiry fromM Mariappan (PW86) and he  after
digging unearthed the hidden things and gave them to
Tahsil dar of the area. M Mariappan (PW86) said he and
his brother Govindan buried those six itenms. He-identified
those two boxes (MO 198 and 199) and four boxes (M>200 to
203), which Murugan (A-3) had given himand he had buri ed.

Kar pagam (PW133), whose husband is D.
Shannmugasundaram ( PW 208), said that she knew Suseendran
(A-17). He was her husband’s senior in college and she came
to know himafter marriage. One day on 28.5.1991 Suseendran
(A-17) cane to their house. He introduced the /gir
acconpanying himas his wife Malliga and said she was a Sri
Lankan refugee and it was a love marri age between them The
person with beard, who was also acconpanying them was

i ntroduced as Malliga' s brother. Suseendran (A-17)  said
that since it was a |ove marriage her parents were opposed
to it and they would stay for three or four days. The

person, who had beard, went away. Wen D. Shannmugasundaram
(PW208) came honme in the evening she gave himthe details.
Kar pagam (PW 133) al so bought one HMI watch as gift for the
newly weds with the consent of her husband. Malliga also
bought a chappal. Karpagam (PW 133) then bought sonme sarees
for Malliga on the request of Suseendran (A-17). Suseendran
(A-17), however, gave Rs.1,000/- to D Shannmugasundar am
(PW208), which was the cost of the watch. He said the
watch was a gift but Suseendran (A-17) said it was not
necessary in the condition they were. They, however, kept
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t he wat ch. On 1.6.1991 Suseendr an (A17) told D.
Shannmugasundaram (PW208) that he was taking Malliga to
Bangal ore where he had got a house to |ive. On 2.6.1991

they left the house. Next day Malliga s brother (Sivarasan)
cane to the house of Karpagam (PW 133) whom she i nformed
that Suseendran (A-17) had taken Milliga to Bangalore.
Kar pagam (PW 133) identified the photo of Sivarasan (MO 470)
as the person who was introduced as brother of Mlliga by
Suseendran (A-17). There was another person who had cone
wi th Sivarasan. Karpagam (PW133) identified himas Ravi
(A-16). On 3.6.1991 Suseendran (A-17) and Malliga canme back
and when D. Shannugasundaram (PW 208) asked them whether
they had gone to Bangalore, Suseendran (A-17) replied that
they could not get the tickets and had stayed in a friends
house. Mal liga was told that her brother had cone on a day
before. Suseendran (A-17) left the house on 4.6.1991 and
cane back the next day. After-some time Sivarasan cane and
then all three left. ~They did not tell Karpagam (PW 133) as
to where they were going. After about ten days Suseendran
(A-17) cane to the house of Karpagam (PW133) and when she
i nqui red about-Malliga's health he said she was fine and
asked her to come to Bangal ore where they were staying in a
separate rented house. After one month suddenly on one
ni ght Suseendr an (A-17) cane again and told D.
Shanmugasundar am ( PW 208) that the woman who had stayed in
their house was Subha and if they disclose that to anybody
they would be put in trouble and al so-said that he woul d not
be responsible for 'that. Saying ~that he  went awnay.
Karpagam (PW33) said that they were afraid and did not
di vul ge about their stay to anybody. Wen Malliga @ Subha
was presented with a new watch the old citizen watch
(M3 471), which she was wearing, she left in the house of
Kar pagam ( PW 133). Suseendran (A-17) had left a Philips
radio (MD>472). Police took these articles into possession
by sei zure nmenmo Exh.P-635. Police also took into possession
bill for the purchase of the HMI watch (Exh.P-636). There
was also a guarantee card of ( the watch (Exh. P-637).
Kar pagam (PW 133) identified both Sivarasan and Subha in the
phot ogr aph and she also identified Ravi (A-16) and
Suseendran (Al7). D. Shannugasundaram (PW 208), husband of
Kar pagam (PW 133), corroborated the statenent of his wife in
all respects.

I runborai (A-19) is Indian national. He devel oped
interest in the party Dravida Kazhagam (DK) and becane
Secretary of Pudukottai District Youth Forumof the party in
1978. In a conference of DK held at Trichy in 1985 a
resol ution was passed to give full support to LTTE in their
struggle. Public neetings were arranged in support of /LTTE
and funds col | ect ed. I runborai (A-19) took part in
arrangi ng the neetings. He net many persons of LTTE cadre.
One of whom was Kasi Anandhan (PW242). For two years in
1986- 87 nobody canme to collect the funds from Sri ' Lanka.
Then one Ranmesh of LTTE cadre was introduced to Irunborai
(A-19). He was organizing providing nedical treatnent to
the injured LTTE cadre, who were injured in war in Sri Lanka
and had cone to India for treatnment. He took |Irunbora
(A-19) to hospital to assist him in looking after the

patients who were getting treatnment there. During the
nmeeting organized by DK Irunborai (A-19) also nmet Baby
Subr amani am In the end of 1989 or beginning of 1990

I runborai (A-19) and Ramesh went to LTTE headquarters at
Indira Nagar, Madras where they net Baby Subramani am
[ runborai (A-19) was neeting Baby Subramaniamquite often in
public neetings and also at his press at Madras. In his
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confession |Irunborai (A-19) said he also used to cut the
news relating to LTTE published i n newspapers and paste them
in a notebook which he would hand over to Baby Subranmani am
who in turn would send that to Jaffna. |Irunborai (A-19)
said that he also used to go to photo studio run by Suba
Sundar am ( A- 22) al ong with Baby Subr amani am Baby
Subr amani am woul d bring copi es of video and audi o cassettes
relating to LTTE to the studio of Suba Sundaram (A-22),
which related to LTTE canps in Sri Lanka and the affected
pl aces and persons. At the studio of Suba Sundaram (A-22),
I runborai (A-19) also said that he got acquainted wth
Bhagyanat han (A-20) but he did not see either his sister or
his mother. \Wenever Irunborai (A-19) came to Madras he
woul d stay in a roomnear water tank, rent of which was paid

by Baby Subramani am | runborai (A-19) had al so seen Arivu
(A-18) in DK conferences. He also got acquainted with
Mut hur aj a t hrough Baby Subrananiam who was strong supporter
of LTTE Mut hur aj a-and Arivu (A-18) had al so been staying
in the roomnear water tank in Indira Nagar. | runbora
(A-19) ' said he and others did not accept the policy of
I ndi an Governnent and specially the action of the | PKF. In

June, 1990 | runbor ai (A29), Arivu (A-18) and Baby
Subramani am went to Trichy.~ Wen they were staying in a
house, Trichy Santhan (DA) canme there in a Maruti van. They
along with some other LTTE persons went to a place near the
coast by van and fromthere to Jaffna in Sri Lanka by a
boat . After spending sone days there Irunborai (A-19) and
others decided to return to India but by that tinme there was
a conflict started between LTTE and Sri Lankan arny with the
result that they could not return. Irunborai (A-19) did the
same work there in the press of Baby Subramani am He et
seni or menbers of LTTE. He was also introduced to
Prabhakaran. For five nonths Irunborai (A-19) was in Sri
Lanka and he nmet many wonen and chil dren who were affected

by the conflict with IPKF. That nmoved |Irunborai (A-19). 1In
Novenber, 1990, Irunborai (A-19), Arivu (A18), Suresh Master
and two injured |ladies cane to lndia by boat. He 'met one

Kripan who was also the organizer for giving treatnent to
the injured boys. |In March Irunborai (A-19) came to ~Madras
and he net one Kumar, who was the organi zer for politica
wi ng of LTTE. Irunborai (A-19) went with Suresh Master (DA)
to see the boys who were wunder treatnment in various

hospi t al s. During February, 1991 police arrested those
persons who were in the house at Adayar. Kripan was also
arrest ed. [runborai (A-19) said he stayed in Y.V.K

Hospital and Vijaya Hospital and one day in the nmonth of
March, 1991 he and Suresh Master (DA) went to Trichy and net
Trichy Santhan (DA), who had just then returned from Jaffna.
They discussed about the arrest of Kripan and the probl em
that was being faced in raising funds. Trichy Santhan (DA
said that he would provide the necessary funds. After that
they returned to Madras. Suresh Master (DA) hired a  house
in Alwar Thirunagar in Madras. The house had al ready been
hired by Amman, who was staying there. Oher injured LTTE
boys were al so there. Irunborai (A-19) said he was
continuously doing the hospital work and apart fromthat he
al so met the LTTE persons who were in prisons at Tiruchy and
Vel l ore and hel ped themin getting necessary things. As per
instructions of Suresh Master (DA) one day in the second
week of My, 1991, Irunborai (A-19) said, he went to Tiruchy
and told Trichy Santhan (DA) that Suresh Master (DA) asked
for noney for his expenses. Trichy Santhan gave
Rs. 15,000/to Irunmborai (A-19). At that time Trichy Santhan
(DA) told | runbor ai (A-19) t hat LTTE were nmaking
arrangenents to kill an inportant |eader shortly, and that
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Suresh Master (DA), the injured boys and others be asked to
be careful. At this Irunborai (A-19) asked Trichy Santhan
(DA) whether they were going to Kkill "(Vazhapadi) K
Ramarmurthi" (PW258) of Rajiv Congress to which Trichy
Santhan said he did not know the details of the persons and
pl ace and alerted all of them to be careful. | runbor ai
(A-19) then returned to Madras and gave noney to Suresh
Master and also told himthe details told by Trichy Santhan.
I runmborai (A-19) said in his confession that after that he
did not talk with any one about that. On 21.5.1991
[ runborai (A-19) said he and Suresh Master went to a place
called Luz Corner. Arivu (A18) and Bhagyanat han (A-20) were
al so there. They all went to M Sankari’s (PW210) house.
Thereafter Irunborai (A-19) and Suresh Master went to Anna
Nagar by an auto. Suresh Master got down saying that he was
going to see Kasi Anandhan (PW242). Ilrunborai (A-19) went
hone and took a boy Anand to a dentist. He cane back by 10
O clock'in the night. ~ Suresh Master also came. Next day on
22.5.1991  in-the norning there was news of Rajiv Gandhi
bei ng nurdered i n bonb blast in Sriperunbudur as announced
on TV and_ in newspapers. |lrumborai (A-19) said everybody
got frightened and did not goout for two days. He thought
Rajiv Gandhi’'s murder was a brave deed and an act of
revenge. On third day he and Suresh Master went to Anna
Nagar to neet Kasi Anandhan (PW242). Suresh Master told
hi mthat he needed sone noney. Next day when they again
went to meet Kasi Anandhan (PW242) as told by himhe gave
noney to Suresh Master. Irunborai (A-19) then said that in
the |l ast week of May, 1991 he went to Neyveli to see whether
an artificial |leg had been fitted to a girl Jamuna who was
admtted by Irunborai (A-19) in the hospital. | runbor ai
(A-19) then returned to Madras and as told by Suresh Master
went to Salemto get noney from Trichy Santhan but  he was
not avail abl e. In the first week of June, 1991 Irunbor ai
(A-19) again went to Selamto neet Trichy Santhan. That
ni ght he stayed with himand they discussed about the photos
of murderers which were published in the newspapers and who
were involved in the nurder of Rajiv Gandhi. Both  returned
to Madras. Tri chy Santhan got down at Sai dapet ‘and said he
was going to Adayar and told Irunborai (A-19) to inform
Suresh Master to conme and nmeet him - Irunborai (A-19) went
to the house at Alwar Thirunagar and conveyed the nmessage to
Suresh Master who then went to Adayar and returned late in
t he night. Suresh Master then sent the injured boys in
pairs to Bangalore. At that time a person naned Rangam
(A-24) from Thiruvanmiyur was frequently coming to neet
Suresh Master. |In the second week of June, 1991 Irunbor ai
(A-19) again went to Neyveli to see if the artificial |eg
was fitted to Januna, a girl of 1617 years of age and who
was an LTTE wonan tiger. She had lost her leg in war wth
mlitants in the fort at Jaffna. He met her this “time and
he found that artificial |eg had been fitted to Jamuna.
Now, when he returned to Madras he was told by Suresh Master
that his photo has been seized by the police and they were
in search of him Suresh Master advised Irunborai (A-19)
not to go any where fromthe house. After about three or
four days in the third week of June, 1991 Suresh Master
arranged a Maruti van through Rangam (A-24) and asked
I runborai (A-19) to go to Bangalore. |Irunborai (A-19) went
to Bangal ore with Rangam (A-24) and stayed in a house in
I ndi ra Nagar. In that house LTTE injured boys were already
there. Irunborai (A-19) said he came to know later that
that house was arranged by K. Jagannathan (PW211). 1In the
end of June, 1991 Trichy Santhan (DA) cane there and told
| runborai (A19) to bring Janmuna to Bangalore. He also told
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Irunborai (A-19) to have contacts with Andhra Naxalites and
also to find out if boat transport could be available at
pl ace Malliapattinam near Pudukottai. Irunborai (A-19) then
went to Neyveli and told Jamuna to be ready. He also
i nqui red about the boat transport to Sri Lanka and was told
because of security being tightened and there being

patrolling by Navy it was not possible. I runborai (A-19)
then acconpanied with Januna returned to Bangalore. Two
days later Trichy Santhan al so cane to Bangal ore. He said

Si varasan and Subha were not able to go to Jaffna and that
he had received an order to | ook after themand he said he
woul d acconmpany themto Bangalore within two days. Then one
day in the end of June, 1991 at about 6.30 in the norning
Si varasan, Subha and Nero cane to the house at Indira Nagar
where lrunborai (A-19) was staying. Al ong with them Vicky
(A-25), Rangam (A-24) and- Dhanasekaran (A23) also cane.
I runborai (A-19) asked Trichy Santhan how they had come and
was told that they had come to Bangalore from Madras by
hiding in a tanker lorry of Dhanasekaran (A-23). After four
days of ‘their —arrival Vikky and Dixon also canme to that
house in Indira Nagar. Trichy Santhan (DA) and D xon were
di scussing as to how to send Sivarasan and Subha to Jaffna.
They were | ooking for a safe place to |l eave Indian soil. In
the house at Indira Nagar, Sivarasan told Irunborai (A-19)
that police were informed about their identity only because
the photo taken by Hari babu and the affairs between Mirugan
(A-3) and Nalini (A-1). A week or 10 days thereafter Subha,
Nero and Sivarasan shifted to anot her house. Then news cane
that in the last week of July, 1991 Vicky (A-25) and Raghu
wer e caught in Coi nbatore by police and D xon (DA) had died.
Since Vicky (A-25) knew the place in - Indira Nagar at
Bangalore it was decided to shift fromthat place. Al the
injured LTTE boys in the first house at |Indira Nagar were
shifted to the second house. There were about 20 to 30 of
them Suresh Master suggested that a separate house should
be arranged for Sivarasan, Subha and Nero. Then |runbora

(A-19) in his confession described as to how he noved about,
shifting sone of the injured LTTE cadre to other places and
getting news of suicide comitted by sone of LTTE cadre
whi | e consunmi ng cyanide. Both Irunborai (A-19) and Trichy
Sant han t hensel ves went in hiding fromone place to another

They then heard the news of 12 LTTE boys having di ed by
consum ng cyanide in Indira Nagar. Trichy Santhan (DA) then
directed Irunborai (A-19) to go to his native place. Wthin
two or three days news cane that Sivarasan, Subha, Suresh
Master (DA), Nero and Jamua died in Bangalore.” In the
first week of Septenber, 1991 Irunborai (A-19) ~again et
Trichy Santhan who told himthat he was short of funds and
since police was nmaking efforts to search himhe  could not
go to Jaffna. He asked lrunmborai (A-19) to sone how make
arrangenent to go to Jaffna to nmeet Baby Subramaniam and
then to nmeet Prabhakaran directly and to inform him about
political situation in India at that tinme and other things.
Utimately arrangement for Ilrunmborai (A-19) to go to Sri
Lanka were nmade and he was told to be ready on 29.9.1991

Sunday night at a particular place. He conveyed the news to
Trichy Santhan (DA). Trichy Santhan sent a cover with a
letter witten by him to Prabhakaran and also a letter
witten by him to Irunborai (A-19) and sonme other letters
witten by other LTTE persons for being taken to Sri Lanka.
In the cover addressed to Prabhakaran it was superscribed as
"very inportant to the |eader". There was another letter
whi ch Trichy Santhan (DA) wote to lrunmborai (A-19). It was
dated 7.9.1991 and was in two pages. A boat which was to
take Ilrumborai (A-19) and other LTTE persons cane from
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Rameshwar am near a place 'Vil Oondi Theerthani near seashore
as arranged earlier. They got into the boat. Wen the boat
was nmoving in the sea at about 1.30 in the night Navy nen

who were patrolling surrounded the boat. Three LTTE
persons, who were in the boat, took cyanide. Two died and
one in serious condition was taken to the hospital. On the

norni ng of 3.10.1991 Irunborai (A-19) and others, who were
also in the boat were handed over to the police at
Rameshwaram The letters which were witten by Trichy
Santhan (DA) to Prabhakaran and |runborai (A-19) (Exh.P-128
and 129) and other letters were also seized fromhim P. V.
Francis (PW172), Comander in Indian Navy, and P.P.S.
Dhillon (PW239), Flight Commander of the Helicoptor Unit of
Portblair, both testified to the capturing of boat taking
LTTE personnel and seizure of letters Exh.P-128 and 129.

Dhanasekaran (A-23) is in lorry business wth his
br ot her . They had been taking |l oan from Sundaram Fi nance
Ltd. for purchase of lorries. Two buses were bought in his
name whi ch were plying on “tw different routes in Taml
Nadu. There was separation in the famly business and to
his and el der brother Krishnamurthi share one bus and six
lorries were allotted. ~They naned the bus service allotted
to themas D.K  Transporters (D. for Dhanasekaran and K
for Krishnanurthi). In the year 1985 through an advocate
friend Dhanasekaran (A-23) visited LTTE canp situated in the
garden of Kol lathur Mani in Tami| Nadu. Dhanasekaran (A-23)
got attracted to LTTE novenment and used to visit the LTTE
canp quite often. He canme in contact wi th various inportant
persons of LTTE. He would go and | ook after the LTTE boys,
who got injured in the struggle with Sri- Lankan arny and had
cone to India for treatnent. By the passage of ‘tine he
devel oped strong connections wth LTTE persons. In his
conf essi on Dhanasekaran (A-23) said that of the LTTE boys he
was | ooking after two of them nanely, Murthy and Vardhan
di ed after taking cyanide at Bangal ore. One Kruppan of LTTE
asked himonce if he knew anyone to purchase a Maruti Gypsy
vehicle. For this purpose Dhanasekaran (A-23) and two ot her
LTTE persons went to Union Mdtors, Selam They net V.P.
Raghunat han (PW 153), Manager of the Union Mtors. He told
themthat the vehicle would be delivered within three nonths
if full amount was paid in cash. That nbney was provided by
LTTE people. Dhanasekaran (A-23) along with two others
agai n visited Union Mtors to nmake paynent but V.P.
Raghunat han (PW 153) said that he woul d not accept cash and
t hat payment might be mde by a bank Denmand Draft.
Accordingly a Denmand Draft was obtained from Indian Bank
Simlarly Dhanasekaran (A-23) was again approached for
purchase of two nore Maruti Gypsy vehicles. He again got
two Demand Drafts through his account from Vijaya Bank
Mettur and got the vehicles booked at Union Mdtors, | Salem
In Novenber, 1990, he received a phone call fromUnion
Motors that all the Gypsy vehicles were ready for delivery
and that delivery would be nade at Tiruchy. Dhanasekaran
(A-23) said that he would have the vehicle delivered at
Salemitself. He got one Maruti Gypsy delivered in the nane
of K Prakash by signing as K Prakash. Simlarly two
ot her vehicles were delivered. Dhanasekaran (A-23) said
this way he booked six Maruti Gypsy vehicles under various
nanes for LTTE. During Decenber, 1990 he took two seriously
injured persons in Maruti van from Mettur to Bangalore for
treatnent. K Jagannat han (PW211) and another person
bel onging to LTTE hel ped himand al so cane with them up to
Bangal ore and a house was arranged in Bangal ore through K
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Jagannat han (PW211). O the injured persons so transferred
one died. His body was brought and buried at the side of
the LTTE canp. In April, 1991 Trichy Santhan (DA) and an
i mportant nenber of LTTE came al ong with Rangam (A-24) whom
Dhanasekaran (A-23) already knew as driver. He was also
known to Trichy Santhan as he met himin Gokul am Hospital at
Sal em where LTTE persons were getting treatnent. Tri chy
Santhan told Dhanasekaran (A-23) that nore boys of LTTE
novenent were in prison in Tam| Nadu and he had conme to
Tami| Nadu to look after themand wanted to see Kol at hur
Mani where LTTE canmp was situated. After some days
Dhanasekaran (A-23) got a message to neet Trichy Sant han at
Salem He went there. Trichy Santhan asked him to neet
Kol at hur Mani and to remind him to send him noney.
Dhanasekaran (A-23) said that on 21.5.1991 he was in his
house at Mettur when he heard the news of Rajiv Gandhi’s
death due to bonb expl osion at Sriperunbudur. He got the
news through newspapers and television. He said later he
cane to know that it was the LTTE cadre who was nainly
responsible for ~the assassinati on of Rajiv Gandhi and that
Si var asan, Subha and Dhanu were involved in the sane. He
saw their phot ogr aphs in the mgazine and on T.V.
Dhanasekaran (A-23) then said that on 23.6.1991 when he went
to attend a marriage he again got a nessage from Kol athur
Mani to neet Trichy  Santhan at Salemand to help himto
transfer two persons to another place. -Dhanasekaran (A-23)
along with K Jagannat han (PW211) went to Salem He net
Trichy Santhan separately. There he instructed himto take
Si varasan, Subha and Nero from Madras to Bangal ore. He gave
the idea that they could be taken in an enpty tanker lorry
by hiding themin the tanker after cleaning it. That idea
he gave as nobody would search the enpty tanker lorry
usually. He said that tanker lorry be arranged in two or
three days itself otherwise those three persons would be
arrested by the police. Dhanasekaran (A-23) said he
sel ected a tanker lorry beari ng regi stration No.
TN-27- Y- 0808, which he had bought ‘after obtaining loan from
Sundaran Finance Ltd. The |oan had not been di scharged and
to avoi d seizure by Sundaram Finance Dhanasekaran ~(A-23)
changed the lorry nunber as TAM 8998. The lorry having
regi stration No. TAM 8998 was kept in garrage as-it had net
with an accident and Dhanasekaran (A-23) had al ready
recei ved the i nsurance anount after conpleting the
fornmalities. After changing the registration plate of the
tanker lorry as TAM 8998, Dhanasekaran (A-23) along with
driver R Selvaraj (PW230) and cl eaner Vijayan |eft Mettur
on 27.6.1991 at 1.00 p.m and reached Sal em From Salem
Dhanasekaran (A-23) left for Madras along wth Vicky (A-25),
Amman (DA), driver R Selvaraj (PW230) and cleaner
Vijayan. The lorry was driven by R Selvaraj (PW230).
The tanker was filled with water on the way. Fuel (Diesel)
was taken for Rs.1,000/- froman Indian Gl petrol | punp.
Wat er was rel eased near Sri perunbudur. Next day on
28.6.1991 They arrived at 6 O clock at Poonanal | ee. Amran
(DA) alighted near |yyappan Thangal. They further stopped
the lorry near Poonanul | ee by-pass road. They sent away
driver R Selvaraj (PW230) and cleaner Vijayan. |In the
night Anman (DA) canme wth Rangam (A-24) and asked
Dhanasekaran (A-23) and Vicky (A-25) to go with them Vicky
(A-25), Amman (DA), Rangam (A-24) and Dhanasekaran (A-23)
took the tanker and halted it at a certain place after
crossi ng Porur. Vi cky (A-25), Aman (DA) and Rangam ( A-24)
went out and returned along with Suresh Master (DA) who was
i ntroduced to Dhanasekaran (A-23). By that tinme three
persons, namely, Sivarasan, Subha and Nero came there wth
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three bags wth them They entered inside the tanker after
Vi cky (A-25) opened the cap of the container. Vicky (A-25),
Amman (DA) and Rangam (A-24) were seated along with

Dhanasekaran (A-23) in lorry cabin. It was driven by
Dhanasekaran (A-23). Driver R Selvaraj (PW230) and
cl eaner Vijayan boarded the lorry at Poonamallee. They
drove the vehicle straight on the Bangal ore Road. At two

pl aces nessages were sent to Bangalore that they were
reaching there. They reached Bangalore in the norning at
about 7 O-clock on 29.6.1991. Tanker lorry was stopped a
little away fromlIndira Nagar. Driver R Selvaraj (PwW230)
and cl eaner Vijayan were again sent away to have tea. Vicky
(A-25) was left in the vehicle and Dhanasekaran (A-23) and
Rangam (A-24) went to the house at Indira Nagar. There they
saw Trichy Santhan and |runborai (A-19). More injured
persons of LTTE cadre were-also there. Dhanasekaran (A23)
further said that he took +the Fiat car to a place where
tanker lorry was parked as directed by Trichy Santhan (DA).
Sivarasan, Subha and Nero exited fromthe tanker and were
brought t'o I'ndira Nagar house in the Fiat car. Conf essi on
of Dhanasekaran (A-23) is silent about Amman (DA) after
tanker reached Bangal ore. Dhanasekaran (A-23) then went to
the tanker again by an auto and drove the tanker lorry to
Madras along with driver R Selvaraj (PW230) and cleaner

Vi j ayan. Tanker /lorry was |oaded from SPIC Chem cals and
reached Mettur. This tanker lorry was ‘seized by Sundaram
Fi nance Ltd. after a nonth. Dhanasekaran (‘A-23) then said

that he again went to the house at 1ndira Nagar on 24.7.1991
and saw Sivarasan. He had conversation with himfor nearly
hal f an hour. Wen Dhanasekaran (A-23) asked himas to why
did he nurder Rajiv Gandhi, his answer was that "he did it
in accordance with the instructions by their|leader". Then
Dhanasekaran (A-23) asked why Subha acconpani ed himand his
answer was that she was for an alternative arrangenent.
After he learnt that police was looking for himhe went in
hiding for sone tine and consulted his advocate in Mdras.
He was advised to return to his house. Later / he was
arrested at Mettur on 13.10.1991

Rangam (A-24) is a Sri Lankan national. [|n 1983 he
joined LTTE novenent. He got military training. He took
part in the war wth Sri Lankan army —in 1984. He was
injured and after he got the treatment he did not go for
mlitary duty and instead he was given the work  of

transport. In Jaffna he nmet various inportant persons
bel onging to LTTE. He came to know Sivarasan. He also net
Prabhakaran. 1n 1989 he cane to India where, he said, he
was running a travel agency wthout permt. In._ his

confession he said he prepared passports and ot her docunents
for Sri Lankans, who wanted to go abroad. He said he used
to prepare fake docunents through a travel agency'in Adayar
in Madras and nmade good incone. |In Decenber, 1990 he got
links with LTTE novenent in India. He also got acquainted
with Amman (DA) who was a driver and was working under
Trichy Santhan (DA) and his assistant Suresh Master (DA),
who belonged to political wing of LTTE. Rangam (A-24) said
he helped Amman and sent Sri Lankan Tamilians to go abroad
during Decenber, 1990 and January, 1991. He brought one
Maruti van TNO4A-0337 in the nane of Ranesh who also
arranged a house for him He said he cane to know Trichy
Sant han(DA), Suresh Master (DA) and Irunborai (A-19) through
Amman (DA). Rangam (A-24) said that Prabhakaran had
entrusted Trichy Santhan the responsibility of |ooking after
the work such as political activities of LTTE in India,
necessary supplies to Sri Lanka, arranging for treatment of
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injured "tigers", arranging houses for the persons in LTTE
noverrent and to take themfromplace to place. A house at
Al wart hi runagar was arranged by Amman (DA) for the stay of

LTTE persons. That house was i ndependent and situated in a
renote place and was convenient for LTTE nen to come and go
wi t hout being noticed. Rangam (A-24) said that Suresh

Master (DA) told himin the beginning of My, 1991 that
police would take action very soon and that LTTE nmen shoul d
be shifted to sone other place. Rangam (A-24) said that he
was taking LTTE nmen, who were injured, continuously in his
Maruti van. Sone of them stayed in the house at Al war
Thi runagar, sone in Vijaya Nursing home and sone were taking
treatnent in Asian Hospital. He renoved those injured
persons fromthose places in his van and dropped them in
pl aces |i ke Thiruval |l uvar bus stand and Parrys corner. From
there Trichy Santhan, Suresh Master, and |Irunborai (A-19)
woul d take them to different. places by bus. In his
conf essi on Rangam (A-24) further said that during May 18-21,
1991 he was busy in sending the Sri Lankan Tam |lians abroad.
But after ~assassination of Rajiv Gandhi situation becane
bad. Phot ograph of Sivarasan was publ i shed in t he
newspapers and so Rangam ( A-24) said he was actively working
at that time to send LTTE men out of Madras with the help of
Suresh Master and lrunmborai (A-19). 1In June, 1991 Rangam
(A-24) went to Bengalore to the house of K Jagannat han
(PW211) at Indira /Nagar. Hi s address was given to him by
one Bal aguru in Madras whom he nmet in Vijaya  Nursing Homne.
Wil e going to Bangal ore Sudha, an LTTE activi.st and not her
of Bal agur, and one Ravi went in his van to Bangal ore. K.
Jagannathan (PW211) arranged to get treatment to the
injured LTTE persons. Rangam (A24) said that he ‘also net
one Vasanthan, who was a partner of Trichy Santhan and
wor ki ng under the |eadership of Trichy Santhan. He was
actively doing the work in LTTE Iike arrangi ng safe houses
for their mission. |In the end of June, 1991 Suresh Master
(DA) told Rangam (A-24) that he was being given an inportant
wor K. At that tine D xon (DA), (another LTTE nman, 'was al so
present. Suresh Master (DA) told Rangam (A-24) to'wait in a
renote place at Alwar Thirunagar at 7.30 in the evening on
the follow ng day. At about 8 O clock in the night Suresh
Master (DA) along with Sivarasan, Subha and Nero came in _an
aut o. They all stayed in the house at Alwar Thirunagar
whil e Rangam (A-24) went to his house in Thiruvanm yur.
Si varasan, Subha and Nero stayed there for about four or
five days. Suresh Master then told Rangam (A-24) that they
should be taken to place outside Madras.  Anman (‘DA) took
himto a place at Porur-Poonanal |l ee Road where a tanker was
par ked. Amman (DA) told Rangam (A-24) that Trichy Santhan
had arranged that tanker to take Sivarasan and others to
Bangal ore. One person by nanme Dhanasekaran (A-23) with
another small boy to assist himby the nane Vicky (A-25) was
with him \Wile Dhanasekaran (A-23) stayed in the tanker
Rangam (A-24) took Sivarasan, Subha and Nero fromtheir
pl ace of stay and nade them get into the tanker through the
hole at the back of the tanker. Sivarasan and others were
havi ng AK-47 gun and also a pistol wth them Rangam
(A-24), Vicky (A-25) and Anman (DA) sat in front portion of
the tanker and they left for Bangalore by 9 Oclock in the
ni ght . Two nore boys, who were working with Dhanasekaran
(A-23) were also taken in the tanker on their way. Vi cky
(A-25) telephoned Bangalore from PCO while they were going
to Bangalore and infornmed Trichy Santhan about their
arrival. They reached Bangal ore early in the norning. Then
Rangam (A-24) in hi s conf essi on corroborates what
Dhanasekaran (A-23) said. On the same day Rangam (A-24)
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said, he returned to Midras and shifted the remaining
injured LTTE persons to sone other places |ike |odges, etc.
He vacated his house at Thiruvanmyur. He went to stay with
Suresh Master (DA) in Vijaya MNursing Hone. |In the third
week of July, 1991 Rangam (A-24) again went to Bangal ore on
the instructions of Suresh Master. He went by night bus.
Suresh Master al so reached Bangal ore by that tine. There
they went to the house at Indira Nagar where Sivarasan and
ot hers were hiding. Rangam (A-24) net sone other LTTE nen

in that house. After hearing that Vicky (A-25) had been
arrested in Coi nbatore the house at Indira Nagar was vacated
and they all moved to another house nearby. Sonme LTTE

persons were already staying in that house. Trichy Sant han
gave Rangam (A-24) a Maruti Gypsy which Rangam (A-24) was
dri vi ng. Rangam (A-24) then said that when CBl raided the
house at Indira Nagar, two-of  the LTTE persons comitted
sui cide and other injured persons went to different places.
He said, in the neanwhile Suresh Master (DA) arranged the
house 'of 'Ranganath (A-26) for Sivarasan and others to stay.

That house ~was in Puthien Halli. Rangam (A-24) took
Si var asan, Subha, Nero, Suresh Master (DA) and Aman (DA) to
that house. They noved to-that house in the beginning of

August, 1991. After some days Ranganath (A-26) arranged
another house in “Anaikal for treatment of LTTE persons.
Rangam ( A-24) and Ranganath (A-26) shifted LTTE persons in
Maruti Gypsy to that house in Anaikkal. ~In the nmeanwhile an
LTTE person was arrested by local police. After that it was
decided to change 'the colour of the Fiat car and Maruti
Gypsy. Rangam (A-24) with the hel p of a mechanic, who war
arranged by Ranganath - (A-26) ~went and got repainted the
colour of the vehicles. Gypsy fromgreen to white and Fiat
car from sky blue to white. Ranganath (A-26) arranged two
houses outsi de Bangalore in two villages called Beroota and
Mut hat hi  where injured persons from Anai kkal were shifted.
Yet another house was arranged by Ranganath (A-26) in
Konanakunta for Sivarasan, Subha and Nero to hide. Around
16. 8. 1991 Rangam (A24) said they noved their residence from
Puthan Halli to Konanakunta. Rangam (A-24) took Sivarasan
Subha and Nero in the Maruti van. Ranganath (A-26) and his
wife also went to that house. Thereafter Rangam (A-24) said
he went to look after the injured LTTE persons in GG
Hospital. Fromthere he took one injured LTTE woman Januna
(DA) to the house at Konanakunta. In that house only
Si varasan, Subha, Nero, Amman, Suresh Master, Driver Anna
and Keerthi were staying. On the evening of 18.8.1991 when
Rangam ( A-24) cane to the house in Konanakunta he found that
pol i ce had surrounded that house fromall sides. ~He turned
back. Next day he took Gypsy van and arrived at Madras on
the norning of 20.8.1991. He went to Balaguru and handed
over the key of the vehicle to himafter parking the Gypsy
in Vijaya Nursing Hone. Since police was |ooking for himhe
asked Bal aguru to arrange a house for himat Avadi. 'One day
when he went to Adayar Travel Agency, police caught him

Vicky (A-25) is a Sri Lankan national . His father
was having a shop selling cloths. That shop was destroyed
inaraid by Sri Lankan Air Force in the year 1985. Vi cky

(A-25) thereafter cane to India illegally by boat carrying
with himvideo cassettes, audio cassettes, sarees, V.C P.,
etc. which he sold in India. Instead he carried lungis and
food articles and returned back to Sri Lanka and earned some
noney by way of selling those articles in Sri Lanka. By Sr

Lankan nilitary one of their houses was conpl etely danmaged
by bonb blast in the year 1987. Hs famly resided at
certain places as refugees. In 1990 he again cane to India
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to start sonme business here. Then he met an LTTE activist
who said he had cone to India for treatnent of his wounds
and now he was | ooking those wounded in Sri Lanka and had

come to India for treatnent. Vicky (A-25) also nmet LTTE
boys who had been injured and were getting treatnment in the
hospitals in I ndi a. Vicky (A-25) assisted that LTTE
activist in getting nedicines and acted as his hel per. In

the middle of 1990, Vicky (A-25) said in his confession that
he was introduced to Trichy Santhan. He further said that
in the nonth of 'Panguni’, 1991 Trichy Santhan met him and
told him that he was in need of medicines and that those
shoul d be purchased urgently and were to be sent to Sr

Lanka. Trichy Santhan 'gave himRs.2.00 lacs and |list of
nedi ci nes to be purchased.  Trichy Santhan also introduced
Vicky (A-25) to Dixon (DA), who was also a nenber of LTTE
noverrent. Vicky (A-25) then described his neeting wth

various LTTE activists. The . medicines which had been
purchased were given to LTTE activi st Bharatham who left for
Sri Lanka w th the medicines. In a rented house Vicky

(A-25) was stocking the nedicines in bundles which he had
purchased. He said two days after  the assassination of
Rajiv Gandhi Trichy Santhan net himand told that it was now
i npossible to stay -in Tiruchy and said he would go to
Coi nbatore and again asked him to purchase all those
nmedi ci nes ordered by him He further told Vicky (A-25) that
if any one of Sivarasan’s nan wanted to -go to hone town they
should be told to go to Indiran Kutty's house. It was only
after Rajiv Gandhi’s assassination, Vicky (A-25) said in his
confession, that he cane to know that his name was
Si var asan. Vicky (A-25) then in his confession described
his instructions from Trichy Santhan and his conmng to
Madras and wultimately his going in the tanker lorry with
others to Bangalore. He al so described his helping injured
LTTE personnel . After |eaving Bangal ore Vicky (A-25) went
to Coi mbatore where he was arrested by the police.

V. P. Raghunat han (PW 153) was manager of the 'Union
Mot ors, Sal em He has testified about the four Gypsy being
purchased by Dhanasekaran (A-23) in different™ nanmes on
14.11. 1990. He produced delivery receipts and docunents
connected with the sale of these four Gypsies. Mar ut'i
Gypsy, which was purchased in the name of R Mhan, was
subsequently used by Rangam (A-24) to transport Sivarasan,
Subha, Nero and other activists to Bangalore. This Gypsy
(MO 540) was seized during investigation

S. Syed Ibrahim (PW232) is |Insurance Surveyor, who
surveyed the danmaged tanker bearing regi stration No.
TAM 8998.

S. V. Krishnan (PW168) is from Sundaram Fi nance
Ltd., who had financed the lorry tanker bearing registration
nunber TN-27-Y0808 and which was used with fake regi stration
plate (TAM8998) to transport Sivarasan, Subha, Nero —and

others from Madras to Bangal ore. Si nce the vehicl e was
under hire purchase agreenment with Sundaram Fi nance Ltd. it
was taken into possession by S V. Krishnan (PW168).

Subsequently during investigation this tanker lorry (M3 543)
was sei zed by the police.

R Selvaraj (PW230) was the driver of the tanker
lorry (MP-540) and Vijayan was the cleaner. In his
statenment R Selvaraj (PW230) said that he drove the
tanker lorry on 27.6.1991 from Mettur to Madras. On the way
it was filled with water. The purpose was to clean the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 120 of 195

t anker. Tanker was also filled with diesel for fuel.
Prosecution has produced S. Vasudevan (PW245) to testify
that 238 litres of diesel was put in the tanker lorry

(MX>®43) on 27.6.1991. R Selvaraj (PwW230) then said that
at  Sriperunmbudur tanker was enptied of water and cl eaned
frominside. They reached Poonanmallee on 28.6.1991 in the
nor ni ng where he and Vijayan got down. Now it was
Dhanasekaran (A-23) who drove the vehicle with Amman (DA)
and Vicky (A-25) sitting in the tanker lorry. Wen the

tanker cane back to Poonanal |l ee R Sel varaj (PW230) and
Vijayan got into the vehicle and the vehicle proceeded
toward Bangal ore. It was being driven by Dhanasekaran

(A-23). On the way Vicky (A-25) got down and nmde a
tel ephone call on STD. That a call was nade has been proved
by A. Selvaraj (PW256). Call was nade to tel ephone nunber
541824 of Bangalore. ~In further statement R Sel var aj
(PW230) said that when the tanker lorry reached Bangal ore
again he and cl eaner Vijayan went away for tea but Vicky
(A-25) | remmined inthe tanker, while Dhanasekaran (A23) and
Rangam (A-24) went by an auto ri kshaw. Aft erwar ds
Dhanasekaran (A-23) cane back in an-auto where tanker lorry
was parked. Tanker |orry now proceeded towards Madras with

Dhanasekaran (A-23), R Selvaraj (PW230) and Vijayan in
the vehicle. In ‘the -notebook (Exh.P-1012), regul arly
mai ntai ned by R Selvaraj (PW230) there were entries of
the trips and ot her expenses i ncurred. Not ebook

(Exh. P-1012) showed that R  Selvaraj (PW230) drove tanker
lorry (MD>543) fromMettur to Sal emwhere a new mattress was
purchased and kept on the top of the cabin of ' the vehicle.
The vehicle left for  Madras -and at Poonamallee both R
Sel varaj (PW230) and Vijayan got out. When - they again
brought in the vehicle at Poonanmallee R  Selvaraj (PwW230)
did not find the mattress. At Bangalore sinmlarly when R
Selvaraj (PW230) and cleaner Vijayan canme back to the
vehicle the mattress was again found in the cabin. Thi s
mattress was thrown in the river near Hosur when tanker
lorry was going back to Madras. Prosecution seeks /'to draw
inference fromthis that mattress was kept inside the tanker
lorry for the confortable sitting of Sivarasan, Subha and
Nero and when its use was over it was thrown away ~in the
river.

Rangam (A-24) had purchased Maruti van in the nane
of his friend V. Ranesh, bearing registration nunber
TN-4A- 0037 (MX>®O50). A Nageswara Rao (PW178) is the owner
of the house No. 13, Park Avenue, Vel an Nagar Extension,
Al war t hi runagar, Madras which was taken on rent by Rangam
(A-24) in March, 1991. Lease docunments were al so executed
(Exh. P-895-897). Rangam (A-24) vacated the house in the
first week of July, 1991. Before their escape to Bangal ore
Si varasan, Subha, Nero and others were staying - -in this
house. That Maruti Gypsy (MD>540) was being driven by
Rangam (A-24) in Bangalore has also been testified by
Mudulla (PW65), wife of Ranganath (A-26). K. N. Mbdhan
(PW222) is the owner of the workshop where Maruti Gypsy was
repainted fromgreen to white.

Ranganath (A-26) is an Indian national settled in
Bangal ore. Mudulla (PW65) is his wife. At the relevant
time he was without any job. In March, 1991 he was staying
with his wife at a house in Puttan Halli which was owned by
E. Aanjanappa (PW218).

R Rajan (PW223) in his deposition said that he
was friendly to one Vasanthan who was Tam |lian and whose
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native place was in Jaffna, Sri Lanka. Both knew each ot her
from Tam | Association in Bangalore. On 29.7.1991 Vasant han
asked R Rajan (PW223) that a house was required for stay
of four or five persons urgently. After tw days Vasant han
again met R Rajan (PW223) for the purpose. He told him
that no house was available. On 1.8.1991 Jagadish, a friend
of R Rajan (PW223) nmet himand told himthat he wanted to
buy a |l athe machine. A |athe machi ne was owned by Ranganath
(A-26) who wanted to sell the same. |In that connection R
Raj an (PW223) net Ranganath (A-26) in his house. R Rajan
(PW223) introduced Ranganath (A-26) to Vasanthan telling
him that he was an LTTE activist and asked Ranganath (A-26)
to arrange a house for him R Rajan (PW223) said that he
knew Ranganath (A-26) since 1990 as he was friend of

Jagadi sh. R Raj an (PW223) said on 2.8.1991 that about
5.30 or 6.30 p.m he and Vasanthan met near Sivaji GCircle,
Bangal ore. At that time two nore persons had cone with

Vasant han and those two persons and Vasanthan talked to
Ranganath (A-26) privately and left. On 2.8.1991 in the
ni ght at 100 O clock Ranganath (A-26) brought Sivarasan,
Rangam (‘A-24), Amman, Suresh Master, Driver Anna and Amman
to his house through front door and then brought Subha and
Nero through back door. Al these seven persons continued
to stay in the house at Puttan Halli wth Ranganath (A26)
till 16.8.1991. They woul d remai n confined thenselves in a
room and woul d not come out. Wile staying in the house
only Rangam (A-24) was driving Maruti Gypsy (M> 540) for
buyi ng veget abl es and taki ng Mudulla (PW65) and Ranganath
(A-26) for outside work.

K. N Mohan (PW222) was a car nechanic and was
running garrage in Bangalore. He said he did the painting
work of green Gypsy of Ranganath (A-26). He painted the
Gypsy white. Ranganath (A-26) had brought the Maruti ' Gypsy
to the garrage on 8.8.1991 and got its delivery back on
10. 8. 1991 after paying total <charges of Rs.2,200/-. On
16.9. 1991 Ranganath (A-26) again canme to the garrage with
Prem er Fiat car bearing registration nunber CAU 6492. That
Fiat car was al so painted white though its original colour
was sky blue. For the work done on the Fiat car K.N. Mhan
(PW222) charged Rs.2,500/-. That car was still lying in
the garrage when K.N. Mhan (PW222), said that, on 28.8.91
Ranganath (A-26) cane to the garrage with 4 CBlI officers.
Ranganath (A-26) had pointed the Fiat car to the CBI
officers. The car was taken into possession by the CBI.

Mudulla (PW65), wife of Ranganath (A-26), is a
teacher. She was married to Ranganath (A-26) in June, 1986.
She said on 2.8.1991 around 10 Oclock in. the  night
Ranganath (A-26) cane with a person who said there were nore
persons with himand they would stay in the house “for four
days. The person, who canme wth Ranganath (A-26), was
Suresh Master (DA). Ranganath (A-26) and Suresh Master both
went out and brought four persons wth them who were
Si varasan, Rangam (A-24), Driver Anna and Amman (DA). Two
persons entered the house fromthe back door and they were
Subha and Nero. Next norning Mudulla (PW65) said she saw
green Maruti Gypsy van in front of the house which was
covered with tarpaulin. She could not see the number plate
of the vehicle. Ranganath (A-26), Suresh Master and Rangam
(A-24) went out on the norning of 3.8.1991. Wen Suresh
Mast er and Rangam (A-24) returned it was about 2.30 p.m
They had brought provisions. Her husband di d not cone at
that time. Mudulla (PW65) said that when her husband
returned in the night she told himthat the persons, who
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were staying, were hesitating to go out and she said sone
thing was fishy. He replied that they would stay for two or
three days and would | eave. Fifth day Mudulla (PWB65)
wat ched the news on the TV and saw t he pictures of Subha and
Si varasan. Mudulla (PW65) identified Subha. Subha al so
knew that she had been identified by Mudulla (PW65). In
the evening Mudulla (PW5) told her husband about this fact
who said not to ask any question. Subha afterwards becane
famliar with Mudulla (PW65). She told Mudulla (PW65)
she was eager to return to Jaffna to neet her |eader
Pr abhakar an. Once Mudulla (PW65) saw Sivarasan fixing a
lens on his left eye. Mudulla (PW65) asked Subha as to
why did they kill Rajiv Gandhi, and her reply was that Rajiv
Gandhi was responsible in sending the IPKF to Sri Lanka and
they had 'spoil ed” nmany wonen and children. She was wearing

a cyani de capsule in a thread around her neck. Per sons
staying in the house were having arns as well and Mudull a
(PW65) said that they used to threaten themthat "if this
was reported to sonmebody they wll kill us". Mudulla

(PW65) then described the stay of those persons in her
house and some tine their noving out and meeting certain
peopl e. Those persons stayed in the house uptil 16.8.1991

On  16.8.1991 Ranganath (A-26) told Mudulla (PW65) that he
had fixed a house in Konanakunta at a rent of Rs.800/- per
nonth and advance,/ of “Rs.10,000/- was to be paid. They al

went to Konankunte house with provisions. After performng
pooja they returned. Mudul la (PW65) said that while in
her house at Puttanhalli she noticed Ak-47 rifle in Nero's
hand and a pistol "« in Subha s hand. Again when she asked
about that they said if she told anything -about that to
anybody they would not spare her. At 10.30 p.m  Ranganath
(A-26), Mudulla (PW65), Suresh Master (DA), Nero, . Subha,
Amman, Driver Anna, Sivarasan |eft for Konankunte house.
They went by Gypsy van. They also carried gas stove and
other articles with them to that house. Mudulla (PW5)
sai d she refused to acconpany them but she was forcefully
taken. They all spent that night there. In Konankunte
house Mudulla (PW65) saw sone papers which’ had the
sketches of K R S. Dam and Vi dhan Soudha. They were al so
havi ng pictures of the blast that killed Rajiv ~ Gandhi

Again when she asked those persons reason for killing Rajiv
Gandhi they said that they had to kill himbecause he -sent
| PKF to Sri Lanka and was responsible for several atrocities
conmitted on worren and children. On the norning  of
18.8.1991 there was a news itemthat 12 LTTE cadres had been
killed in Mithathi which is in suburban of Bangal ore.
Mudulla (PW65) told her husband that it was not safe to
stay any longer with those people. Wen she and her husband
tried to go out of the house Sivarasan confronted /them
suddenly and asked where they were going. Ranganath (A-26)
told Sivarasan that Mudulla (PW65) was not well <and they
would consult a doctor and that they decided to vacate
Puttanhal li house. VWhile returning to Puttanhalli they saw
Suresh Master and Rangam (A-24). They al so questioned as to
where Ranganath (A-26) and Mudulla (PW65) were going.

Again reply was that to consult a doctor. At Puttanhal |

they loaded all their household goods in a van. R
Jayasankar (PW229), a friend of Ranganath (A-26), helped
themin this process. From Puttanhalli they went to

Mudulla’s (PWG65) brother’s house in Vijayanagar. On the
way both Ranganath (A-26) and R Jayasankar (PW229) got
out of the van saying that they had to make a phone call

At about 4.30 P.M Mudulla (PW65) said that after
unl oading the articles she left the house to give sarees for
dry wash but while going to the shop four or five people in
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civil dress approached her and told her that she should
acconpany themto Jayanagar police station. She said she
would talk only to Asstt. Conmissioner, Dy. Conmmi ssioner
or Conmi ssioner of Police. She told themthat the persons
whom they were searching for were in Konunkunte house. She
asked if full security would be provided to her she would
show the persons whomthey searching for. That tine there
were Deputy Comm ssioner of Police, Assistant Conmi ssioner
of Police and a lady constable with her. She pointed to
Konankunt e house froma di stance. Then they all returned to
Jayanagar police station. Security was provided to Mudulla
(PW65) and she was taken to her parents house. Oficers of
CBl exanmi ned her. She said they were talking in Tam | anobng
t hensel ves and to her. She knew Ilittle Taml. Her
statement was recorded by the Mgistrate under Section 164
C.P.C. (Exh.P-220). She-identified all the persons who
stayed in her house and at Konankunte either in photographs
or their being present in the Court.

K. ~Prenkumar (PW227) is a friend of Ranganath

(A-26). He said he met Ranganath (‘A-26) near Nanda Theatre
in Jayanagar on 18.8.1991. From there he took him to
Vi jayanagar. That was his wfe’'s house. Fromthere they
went to another place called "West of Guard’. No one was in

the house. He and Ranganath (A-26) went to that house in
search of Mudulla (PW65). She was not there. They took a
| odge at about 10 or 11 Oclock in the night. They stayed
in the | odge on the night of 18/19.8.1991. K. Pr enkumar
(PW227) said on ‘the norning  of 19.8.1991 at 7 O clock
Ranganath (A-26) took himto Konankunte. They went in an

aut o. Ranganath (A-26) made him stand in a place and then
hi nsel f went in the auto. Sonebody in the public cane
saying "this is a man, this is a mn". K. Prenkunar

(PW227) said they were caught at Konankunte. He was put in
jail and interrogated by CBI

Suba Sundaram (A-22) is the proprietor of Subha News
Photo Services at a place in Royapettah. He is a free'lance
phot ographer. He was associated with D. K. and a /strong
supporter of LTTE. Arivu (A-18), Bhagyanathan (A-20), K
Ravi Shankar (PWL51) and Haribabu (DA) took training .in
phot ography from him At his studio —various persons
bel onging to LTTE cadre used to neet. Sone of them were
Baby Subramani am |Irunborai (A-19), Mithuraja, Arivu (A-18),
Bhagyanat han (A-20), Haribabu (DA) and others.  During the
peri od 1989-90 Hari babu was working for Subha Studio at a
monthly salary of Rs.350/-. For short while he joined
Vi gnesh Video studio but he kept on visiting to Subha
Studio. On 21.5.1991 Haribabu went to Studio of K- Ravi
Shankar (PW 151) with a packet containing sandal wood gar | and
whi ch he had purchased from Poonpuhar Handicrafts- in the
norning of that day. Hari babu borrowed a camera (.Chi non)
(M>1) fromK  Ravi Shankar (PW151) tellimg him that he
was going to attend the public neeting of Rajiv Gandhi at
Sri perunbudur. Thereafter Haribabu went to Subha Studi o and
nmet Suba Sundaram (A-22). On 22.5.1991 after the bonb bl ast
at Sriperunbudur in which Haribabu died S Sant hana
Kri shnan (PW108), a friend of Haribabu, V.T. Sundaraman
(PW120), his father and K. Ravi Shankar (PW151), another

friend, went to the studio of Suba Sundaram (A-22). It is
stated that Suba Sundaram (A-22) exclained that only the
previous day he had seen Haribabu. Two letters, one

(Exh. P-548) dated 18.1.1991 witten by Suba Sundaram (A-22)
to LTTE | eader Kittu and other (Exh.P-544) addressed by Suba
Sundaram (A-22) to Prabhakaran as younger brother, were
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seized from his studio contents of which showed deep
i nvol venent of Suba Sundaram (A-22) with LTTE activities.
In one of the letters he had criticized the activities of
| PKF.

T. Ramarmurthy (PW72), a journalist, had also
attended the public neeting at Sriperunbudur on 21.5.1991
At mid night he was returning honme and as there was chaos
and confusion he stayed that night at police station

Poonanal | ee. At mid night Suba Sundaram (A-22) contacted
Meena (PW74), wife of T. Ramanurthy (PW72) and asked her
whet her her husband returned hone. She replied in the
negati ve.

In her statenment Meena (PW74) said that at the md
night on 21.5.1991 one Anand Vi swanat han rang her up to say
that Rajiv Gandhi and sone others had died due to bonb bl ast
at Sriperunbudur. K - Ravi Shankar (PW151) then rang her
up and asked  her ~whether T. ~Ramanurthy (PW72) had cone.
After a flew m nutes Suba Sundaram (A-22) rang her up and
i nqui red about-T. Ramamurthy (PW72). Suba Sundaram (A-22)
al so told Meena (PW74) that photographer Babu, who was sent
by him had also not yet come. At about 1.00 O clock in the
night T. Ramanmurthy (PW72) rang up his wife Meena (PW74)
and said that he was in Poonanall ee police station and gave
her phone nunmber of the police station. She told her
husband about the phone calls received from various persons.
She told himthat Suba Sundaram (A-22) was aski ng about his
phot ogr apher on which T. Ramanurthy (PW72) said that one
phot ogr apher sent by . Suba Sundaram (A-22) had died. After
ten or fifteen mnutes later Suba Sundaram (A-22) again rang
her up and asked her whether T. Ramarmurthy (PW72) had
cone. She told him that he was  in Poonanall ee police
station and gave himthe tel ephone nunber.

T. Ramarmurthy (PW72) described the scene at
Sri perunbudur public nmeeting when bonb blast took place. He
said while he was at Poonanmllee police station Suba
Sundaram (A-22) rang him up. He asked him ~ "what
Ramanoort hy, Have you taken the photographs?" T. Ranmanurthy
(PW72) replied that he did take sone photographs and had
gi ven those to nmagazi ne the ’Dhinamal ar’ and that he would
gi ve photographs to him in the norning. T. Rananurthy
(PW?2) said he stayed in the police station as there were

riots on the way. T. Ramarmurthy (PW72) also told Suba
Sundaram (A-22) "what, Sundaram your photographer died in
the bonb- bl ast™". Then Suba Sundaram (A-22)  asked T.

Ramarmurthy (PW72) who it was. T. Ramamurthy (PW72)  said
that since he did not know the nane of the photographer who
died at the place of the occurrence he gave Suba Sundaram
(A-22) t he i dentification mar ks of t he deceased
phot ographer. He then asked whether it was Haribabu and
wanted to be certain if he had died. T. Ramamurthy (PW72)
told himthat the photographer was |ying on his back and the
canera was lying on his chest and on that account he said he
nust have died. Suba Sundaram (A-22) persisted and told T.
Ramarmurthy (PW72) over the phone that he should have
brought the canera. T. Ramanurthy (PW2) said he replied
himthat a great VWIP had been assassi nated and thi ngs which
were there mght be inportant material objects and it was
wong to touch them Suba Sundaram (A-22) then told himto
contact himthe next day on his reaching Madras. In the
norni ng Suba Sundaram (A-22) again rang up T. Rananurthy
(PW72) and asked himto give him some photographs and said
he woul d send his son for the purpose. T. Ramanurthy
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(PW72) first went to 'Dhinanalar’, fromthere to the studio
of Suba Sundaram (A-22), who again asked the details of the
occurrence. Again he told T. Ramanurthy (PW72) that he
shoul d have brought the camera and "we could have used the
phot ographs in it". VWen T. Ramanurthy (PW2) again said
that it was wong to renove the evidence from that place
Suba Sundaram (A-22) said that they could have managed by
stating anything and that it was not wong to have done |ike
that between phot ographers.

On 22.5.1991 when V. T. Sundaramani (PW120), father
of Haribabu (DA) and K. Ravi Shankar (PW151) went to Subha
Studio after nmking inquiries about the pl ace wher e
Hari babu’s dead body was kept, Suba Sundaram (A-22) told
V. T. Sundar anani  (PW120)  to renove all t he papers
connected with Haribabu from the house. V.T. Sundaraman
(PW120) on reaching honme renoved all the papers of Haribabu
from his house and kept themin his daughter’s house which
was cl ose-by. P. ~Ramal i ngam (PW 198) is the son-in-Ilaw of
V. T. Sundaranmani- (PW 120) and brother-in-law of Haribabu

Arul mani  (PW 128) knew the famly of V. T.

Sundar amani  (PWL20) ~as hi's house was situated opposite to
hi s house. When death of Rajiv Gandhi took place Arul mani

(PW128) was in Madurai and was on a bus to Madras. Due to
di sturbance he could reach Mdras at 4.30 a.m on
23.5.1991. When | he reached honme hewas told that Haribabu
was dead at the Rajiv Gandhi’s function. He went to their
house with his father. Mot her” of Hari babu was crying and
Arul mani (PW128) thought of extending sone help. He asked
Hari babu’s mother to show him papers connected with LIC
agency as in April Haribabu had told himthat he had joined
an agent in LIC Hari babu’s nmother told himthat all the
papers were kept in a box and placed at the house of P

Ramal i ngam (PW198), husband of Haribabu' s elder sister.

Arul mani (PW128) went to the house of P. Ramal i ngam
(PW198) and wanted to see the box. It was concealed in the
| oft under the roof. In the box there were many letters,

Prabhakaran’s photo, negatives, love letters witten by a
girl S. Sundari (PW171). P. Rarmal i ngam (PW 198) told
Arul mani (PW128) that he was asked to  burn those things.

Since Arulmani (PW128) suspected that there was sonething

wong as V. T. Sundar anani  (PW120) had instructed P
Ramal i ngam (PW198) to burn the papers. He thought of
giving those to the police as national |eader had died.

There was also news in the papers that LTTE had a hand in
the assassination of Rajiv Gandhi. Arul mani (PW128) asked
the nother of Haribabu if Hari babu was connected with LTTE
and she stated that it was because of those ’'sinners’ /that
his son was |ike that. Utimately police took into
possession all those papers.

Suba Sundaram (A-22) again tried to retrieve the
canera through K Ramarmurthi  (PW 258). On 22.5.1991 at
about 9 or 10 p.m he contacted K Ramarmurthi  ( PW 258),
who was in Delhi on phone and told himthat "ny boy one
Hari babu had been to Sriperunbudur for taking photographs
and he had not returned. It was not known as to what
happened to ny canmera" and he asked K. Ramanurthi (PW 258)
whet her he coul d inquire about that. Yet again on 23.5.1991

at 10 or 11.00 a.m Suba Sundaram (A-22) asked K
Ramarmurthi (PW258), who was still in Delhi about the
caner a. At that time Suba Sundaram (A-22) told K

Ramarmurt hi (PW258) that Haribabu was dead and that his
canera had been seized by the police and asked hi m whet her
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the said canera could be got back by talking to soneone. On
25.5. 1991 Hi ndu newspaper (Exh.P-550) published a news item
connecting Haribabu with LTTE. Suba Sundaram (A-22)
i medi ately asked V. T. Sundar amani  (PW120), father of
Hari babu to come to his studio and asked himto stoutly deny
the news item connecting Haribabu with LTTE by issuing a
denial statenent to the press. Suba Sundaram (A-22) hinself
dictated the denial statenent which was taken down by M

Grija Vallaban (PW116). The original denial statenent
prepared by Suba Sundaram (A-22) was seized (Exh.P-543). A
copy of Exh.P-543 - denial statenent - was seized by the
police from Subha studio of Suba Sundaram (A-22). Suba

Sundaram (A-22) thereafter asked V.T. Sundaranmani (PW 120)
to take 12 or 13 copies of the denial statenment and to give
that to all the newspapers. On 26.5.1991 the denia
statenment was published in Hndu (Exh.P-551). When V. T.
Sundar amani (PW.120) told Suba Sundaram (A-22) about
cassette "Pasarai Padal gal’, which contained LTTE propaganda
Suba Sundaram(A-22) told himto destroy that inmediately.

A Pari mal am (PW 205) sai d Har i babu was
br ot her-in-1 aw of her brother-in-law P. Rarmal i ngam
(PW198). She said on 25th norning they came to the house
of Haribabu to inquire about his death.. There was no male
menber. A boy cane there with a chit containing nunber
867229 and said that Haribabu' s father had asked his younger
brot her Kal yankumar 'to contact himat that nunber. Since
Kal yankumar was not. at home nother~ of Haribabu asked A
Pari mal am (PW205) to telephone to that number. \Wen the
phone was picked up on the other side A Parinmal am ( PW 205)
asked if Haribabu's father was there. The person on the
ot her side asked who was speaking. A Parinalam (PW205)
said she was Haribabu’s el der sister.~ On the other side the
person said that he was Suba Sundaram (A-22) speaking and
said that there would be an audio cassette in the house and
if there are any papers connected wi'th Haribabu those may be
taken away and destroyed. Saying that he put down the
recei ver abruptly.

In letter (Exh.P-128) dated 7.9.1991 witten by
Trichy Santhan (DA) to lrunborai (A-19) there is mention of
Suba Sundaram (A-22) relevant portion of which has al ready
been quot ed above.

V. T. Sundaramani (PW120), father of Haribabu  said
that Santhan (A-2) stayed in his house for sone tine.
Hari babu had told that he was his friend. He said on
20.5.1991 Murugan (A-3) canme to his house. Haribabu was not
present at that tine. Mirugan (A-3) had earlier been com ng
to his house. V. T. Sundaranmani (PW120) in his deposition
said Murugan (A-3) told themto informHaribabu to~-call on
hi m at Royapett ah. He asked V. T. Sundaramani (PW120) to
send Hari babu as soon as he cane. V. T. Sundar.anman
(PW120) said that Haribabu came and was given the message.
He went out that evening. V.T. Sundaramani (PW120) said
Hari babu told his nother at about 2.30 p.m on 21.5.1991
that he was going out to take photographs and would return
by night itself. He did not return that night. 1In the
nor ni ng newspapers V. T. Sundaramani (PW120) read about the
assassination of Rajiv Gandhi. |In the afternoon he cane to
know through a newspaper that Haribabu, photographer, was
dead. He immediately left his house. V. T. Sundar anani
(PW120) said after sone time S. Sant hana Kri shnan
(PW108), a friend of Haribabu and al so one Veeraraman cane
to his house. They told that Haribabu was dead and,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 127 of 195

therefore, they had to find him out as whereabouts of
Hari babu were not known by that tinme. V.T. Sundaranani
(PW120) said that then Suba Sundaram (A-22) canme to his
mnd and he sent S. Santhana Krishnan (PW108) and ot her
man to Subha Studio to find out the actual position. Kanan,
a phot ographer, told V.T. Sundaramani (PW120) that he had
seen Haribabu wi th Sandal wood garland at Sundaramis (A-22)
office at 3.00 O clock at Royapettah. V. T. Sundar anan

(PW120) also cane to know that Haribabu had taken a camera
fromK  Ravi Shankar (PW151). V.T. Sundaramani (PW 120)
went to the studio of Suba Sundaram (A-22) and asked how it
had happened and also asked him whether he had sent
Har i babu. Suba Sundaram (A-22) replied in the negative.
This part of the statenent of V.T. Sundaranani (PW120) may
be quoted : -

"When | ~reached there, | asked him how it had
happened and | al so asked hi m whether he sent him
he said no. Yesterday he cane to his photo studio
at 3 Oclock. He also invited us for taking photos.
Hari babu had asked ~Subha Sundaram whet her anybody
el se was coming fromhis studio for taking photos.
For that he has replied that nobody is com ng and

that he has sent him for taking photos. Subha
Sundaram told me that he did not know who has taken
Har i babu. "

V. T. Sundaramani (PW120) told Suba Sundaram (A-22)
that Haribabu was dead and asked himin which hospital he
was kept and requested him to do the needful. V. T.
Sundar anani  (PW120) said that he net Suba Sundaram (A-22)
on 22.5.1991 in his office. He talked to himseparately in
his office and when asked himw th whom Hari babu had gone;
who had taken hiny and whether there mght be any link wth
LTTE; and whether he had gone alone since Suba Sundaram
(A-22) told himthat he had seen Hari babu. Suba Sundaram
(A-22) told V.T. Sundaramani (PW120) not to worry hinself
and said that Haribabu m ght have gone al one. Suba Sundaram
(A-22) asked V.T. Sundaranani (PW120) to discard all the
papers in the house relating to Haribabu on reachi ng hone.
V. T. Sundaranmani (PW 120) asked his wife to renove all ~the
papers connected wth Haribabu to their daughter’ s house.
V. T. Sundaramani (PW120) said on 23.5.1991 early in the
norning at 5.00 a.m Arulnmani (PW128) wi th his father cane
to his house. He corroborated as to what Arulmani (PW 128)
sai d about the box kept in the house of P. Ramal i ngam
(PW198). V.T. Sundaramani (PW120) also said on 23.5.1991
at 3.00 p.m one person calling hinself Bhagyanat han (A-20)
cane to his house and introduced hinmself as a friend of
Hari babu and told wife of V.T. Sundaramani  (PW120) that
nothing had happened to Haribabu and that he would have
sustained injuries and gave Rs.1000/- to her towards nedica
expenses of Hari babu. Since wife of V.T. Sundar anani
(PW120) refused to receive the anpbunt he gave that to
Vi jayarevathi, their daughter. Wen there was news item in
H ndu connecting Haribabu with LTTE and V.T. Sundaraman
(PWL20) was called to the studio of Suba Sundaram (A-22).
V. T. Sundar amani  (PW120) said Suba Sundaram (A-22) told
him that he was t hi nki ng of arrangi ng nonet ary
hel p/ assi stance from K Ramarmurthi  (PW258) and at that
juncture he nmust issue a counterstatenent. He said that
counter-statement nust be issued in the newspapers since he
was meki ng arrangenments to help V. T. Sundar amani  (PW 120)
monetarily for his son’'s |oss. Since V.T. Sundaranan




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 128 of 195

(PW120) said he did not know how to give counter statenent
and to whom to give Suba Sundaram (A-22) helped himin
witing the sanme and asked V. T. Sundaranani (PW120) to put
his signature. That counter statenment is Exh.P-543.

We have set out in sufficient details the
confessions and the evidence |linking the accused with each
ot her as projected by the prosecution

M. Natarajan at the outset submitted that the
charges of conspiracy and other charges framed agai nst the
accused were highly defective and did not show in what
manner the accused had to answer these charges. He said
that it was not enough if a statutory provision is nerely
i ncorporatively charged. He said prosecution may rely on
Sections 464 and 465 of the Code to overcome his objections
to the charge but these two sections did not conpletely bar
the argunent that charge is defective and had prejudiced
accused in their defence. He said charge No. 1 was so
conpl i cated and conspiracy spread over a nunber of years and
the accused who allegedly joined the conspiracy after the
object of conspiracy had been achieved, were all tried
together, which in itself caused great prejudice to them in
their defence. M. Al t af Ahmad, . however, quickly
i nterposed to say that Section 215 of the Code woul d protect
any error in the charge and that the finding arrived at by
the Designated Court could not be reversed in view of

Section 465 of the Code even if argument of M. Nat ar aj an
i s accept ed. W, « however, do not think that we should
dilate on this objection by M- Nat araj an~ as powers of

Reference Court are quite wi de and we have to exani ne the
evi dence regarding conspiracy and to see if ~there is any
irregularity in the charge, which has prejudiced the
accused. M. Natarajan also saidthat there has not. been
proper examination of the accused under Section 313 of the
Code i nasmuch as | ong and conpl ex questions have been put to
them and not nuch thought has been given by the Designated
Court in properly exam ning the accused under Section 313 of
t he Code. M. Natarajan appears to be right to an extent.
W have, however, again to consider this fromthe angle of
prejudice to the accused. But then if there is any error _on
this account that can also be corrected by the Reference
Court by again exam ning the accused. Apart from alleging
prejudice to the accused, no instance has been pointed out
to show if any prejudice has, in fact, been caused to the
accused in either wunderstanding the <charge or in their
defence. We find that the accused had been well represented
and they extensively cross-exam ned the wi tnesses. At no
stage during the trial they conplained of any prejudice. W
are, therefore, wunable to agree to the subnission of M.
Natraj an that any prejudi ce has been caused to the  accused
in their defence during the conduct of the trial before the
Desi ghat ed Court.

M. Natarajan said that there was no evidence
agai nst any of the accused to bring hone charge either under
Section 3 or Section 4 of TADA, yet the prosecution wongly
alleged that there was conspiracy to commt acts of
terrorism and disruptive activities under TADA and in that
process Rajiv Gandhi was killed. He said apart from the
killing of Rajiv Gandhi no other terrorist act had been
shown to have been committed or disruptive activity shown to
have been conmitted. There is no such act till My, 1991
though the prosecution has all eged the period of conspiracy
being 1987 to 1992. Killing of Rajiv Gandhi could not be a
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terrorist act under Section 3 of TADA. Also there is no
di sruptive activity falling under Section 4 of TADA. Only
Nalini (A-1) and Arivu (A-18) have been charged for offence
under Section 4 of TADA. Charge No. 121 is against Nalini
(A-1) and it says that in pursuance of the crimna

conspiracy referred to in charge No. 1 and in furtherance
of the common intention of Nalini (A-1) and deceased accused
Si varasan, Dhanu, Subha and Haribabu to commit disruptive
activity at a public neeting at Sriperunbudur, where Nalin

(A-1) was physically present at the scene of crine and
provi ded assassin Dhanu (since deceased) wth necessary
cover from being detected as a foreigner, which enabled the
assassin to nove freely iin the scene of crime and gained
access nearer to Rajiv Gandhi where she (Dhanu) detonated
the inprovised expl osive device concealed in her waist belt
resulting in the bonb blast and killing of nine police
of ficials who were public servants and who were at that tinme
with Rajiv Gandhi on duty and Nalini (A-1) thereby commtted
an of fence under Section 4(3) of TADA punishable under
Section 4 (1) of TADA read with Section 34, |PC

Char ge No. 228 is-against Arivu (A-18) and it is
al l eged against him that ~in pursuance to the crimna
conspiracy and in course of the sane transaction he abetted
the conmi ssion of /disruptive activity by purchasing two
gol den power battery cells during the first week of My,
1991, which were used by Dhanu (since deceased) to detonate
i mprovi sed explosive device at Sriperunbudur on 21.5.1991
resulting in bomb  blast and killing of ni ne police
officials, who were public servants and were on duty at that
time with Rajiv Gandhi and Arivu (A-18) commtted an of fence
under Section 4(3) of TADA punishabl e under Section 4(1) of
TADA and Section 109, |PC

M. Natarajan said these two charges 121 and 228
showed as to how the court considered the disruptive
activity and there is no nention in these charges if it was
the killing of Rajiv Gandhi which could be ‘terned as
di sruptive activity. Charges referred to the killing of
police officers on duty. He said there is no discussion
what soever in the judgment of the Designhated Court as to how
it considered that the case fell under Section 4(3) of TADA.
There is no evidence to show propagation of anything as
nmentioned in Section 4(3) of TADA. Under Section 4(3) of
TADA an accused can be said to have commtted  disruptive
activity if he in any way (a) advocates, etc.. or (b)
predicts, etc. the killing or destruction of _any person
bound by oath under the Constitution to (uphold the
sovereignty and integrity of India or any public servant.
The charges do not nane Rajiv Gandhi as at the tinme he was
killed he was not bound by any oath under the Constitution
He was not the Prine Mnister. He was not an MP. as
Parliament stood dissolved and general elections in the
country were in process. There is no evidence on record to
show that Rajiv Gandhi was bound by any oath under the
Constitution in any capacity whatsoever. As regards nine
police officers who were killed they were not killed on
account of any of the grounds nentioned in clauses (a) or
(b) of sub-section (3) of Section 4 of TADA. Subsection (2)
of Section 4 of TADA defines disruptive activity and, in so
far as it is relevant to sub-section (1), means any action
taken whether by act or by speech or through any other nedia
or in any other manner whatsoever which questions, disrupts
or i nt ended to di srupt directly or indirectly the
sovereignty and territorial integrity of India. M. Al t af
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Ahmad said that the accused did question the sovereignty and

integrity of India inasnuch as they expressed their
resentnment to the Indo-Sri Lankan Accord which had been
approved by the Parlianent. But then questioning or

di sapprovi ng the Indo-Sri Lankan Accord would not mean that
that would be questioning the sovereignty and integrity of
I ndi a. Wen a nenber of the Opposition whet her in
Parlianment or outside criticizes the Accord in public it
could not be said that he is questioning the sovereignty and
integrity of India. According to M. Al'taf Ahnmad the
accused had chosen the target being Rajiv Gandhi and struck
the target thus questioning the very ability of the country
to take sovereign decisions. M. Natarajan said that death
of Rajiv Gandhi as target did not find nmention in any charge
under Section 4 of TADA and no such question was put to any
accused under Section 313 of the Code. Death of nine police
of ficers though public servants was not on account of any of
the grounds mentioned-in sub-sections (2) or (3) of Section
4 of TADA but since target” was Rajiv Gandhi and the
intensity of the blast was so vast that the police officers
died and so also the .assassin Dhanu and photographer
Hari babu. M. Natarajan, inour view, is right in his
submi ssion that no -case under Section 4 of TADA has been
made out in the case.

Under Section 3 of TADA in-  order there is a
terrorist act three essential conditions nmust be present and
these are contained in sub-section (1) of Section 3 - (1)
crimnal activity nust me commtted wth the requisite
intention or notive, (2) weapons nmust have been used, and
(3) consequence nust have ensued. It was contended by M.
Natarajan that in the present case though the evidence nay
show t hat weapons and consequence as contenpl ated by Section
3(1) is there it is lacking so far-as the intention is
concerned. Prosecution had to prove that the act was done
with the intention to over-awe the Government or to strike
terror in people or any section of people or to adversely
affect the harnony anongst different sections of people.
There is no evidence that any of the accused had such an
i ntention.

As to what is a terrorist act and what is the intention
contenpl at ed under Section 3 of TADA reference may be nmade
to a decision of this Court in Hitendra Vishnu Thakur and
others vs. State of Maharashtra and others- (1994 (4) SCC

602) . In this judgment Section 3(1) of TADA has been
anal yzed. It would be useful to quote fromthe judgment in
ext enso: -

"’ Terrorism is one of the nanifestations of

i ncreased | aw essness and cul t of vi ol ence.
Vi ol ence and crime constitute a threat to an
established order and are a revolt against a
civilized society. ’'Terrorism has not been defined
under TADA nor is it possible to give a precise
definition of ’terrorisn or | ay down what
constitutes "terrorism. It may be possible to
describe it as wuse of violence when its nost
important result is not nerely the physical and
mental danage of the victim but the prolonged
psychol ogi cal ef f ect it produces or has the
potential of producing on the society as a whole.
There may be death, injury, or destruction of
property or even deprivation of individual liberty
in the process but the extent and reach of the
intended terrorist activity travels beyond t he
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ef f ect of an ordinary crinme capable of being
puni shed under the ordinary penal law of the |and
and its main objective is to overawe the Governnent
or disturb harmony of the society or "terrorise"
people and the society and not only those directly
assaulted, with a viewto disturb even tenpo, peace
and tranquillity of the society and create a sense
of fear and insecurity. A ’'terrorist’ activity does
not nmerely arise by causing disturbance of |aw and
order or of public order. The fall out of the
i ntended activity must be such that it travels
beyond the capacity of the ordinary | aw enforcenent
agencies to tackle it under the ordinary penal |aw.

Experi ence has shown us that ’'terrorism is
generally an attenpt to acquire or maintain power or
control by -intinidation and causing fear and
hel pl essness in'the mnds of the people at |arge or
any section thereof and is a totally abnorma

phenonenon. What distinguishes ’'terrorism from
other fornms of violence, therefore, appears to be
the del i berate and systenmatic use of coercive
intimdation. More ~often than not, a hardened
crimnal today takes advantage of the situation and
by wearing the cloak of 'terrorism, ains to achieve
for hinself acceptability and respectability in the
soci ety because unfortunately in the States affected
by mlitancy, a 'terrorist’ is projected as a hero
by his group and often even by the m sguided youth.

It is, therefore, essential to treat such a crimna

and deal wth him differently than an ordinary
crimnal capable of being tried by the ordinary
courts under the penal |aw of the land. Even though
the crime coomitted by a "terrorist’” and an ordinary
crimnal would be overlapping to an extent but then
it is not the intention of the Legislature that
every crimnal should be tried under TADA, where the
fall out of his activity does not extent beyond the
normal frontiers of the ordinary crimnal “activity.

Every ‘’'terrorist’ wmy be a crimnal  but every
crimnal cannot be given the label of a ’'terrorist’

only to set in motion the nore stringent provisions
of TADA. The crimnal activity inorder to invoke
TADA nust be comritted with the requisite intention
as contenplated by Section 3(1) of the Act by use of
such weapons as have been enunerated in Section 3(1)
and which cause or are likely to result in the
of fences as nentioned in the said section.™

"Thus, unless the Act conplained of falls strictly
within the letter and spirit of Section 3(1) of TADA
and is committed with the intention as envisaged by
that section by neans of the weapons etc. as are
enunerated therein with the notive as postul ated
thereby, an accused cannot be tried or convicted for
an of fence under Section 3(1) of TADA. When -t he
extent and reach of the crinme comritted with the
i ntention as envisaged by Section 3(1), transcends
the local barriers and the effect of the crimina

act can be felt in other States or areas or has the
potential of that result being felt there, the
provisions of Section 3(1) would certainly be
attracted. Likewise, if it is only as a consequence
of the crimnal act that fear, terror or/and panic
is caused but the intention of committing the
particular crine cannot be said to be the one
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strictly envisaged by Section 3(1), it would be
inmpermssible to try or convict and punish an
accused under TADA. The commission of the crine
with t he intention to achieve the result as
envi saged by the section and not merely where the
consequence of the crine conmtted by the accused
create that result, would attract the provisions of
Section 3(1) of TADA. Thus, if for exanple a person
goes on a shooting spree and Kkills a nunber of
persons, it is bound to create terror and panic in
the locality but if it was not committed with the
requisite intention as contenplated by the section

the offence woul'd not attract Section 3(1) of TADA

On the other hand, if a crine was comritted with the
intention to cause terror or panic or to alienate a
section of the people or to disturb the harnony etc.
it woul d be punishabl e under TADA, even if no one is
killed ~and there has been only sone person who has
been injured or sone danage etc. has been caused to
the property, the provisions of Section 3(1) of TADA
woul d -be squarely attracted. Were the crinme is
commtted with a viewto overawe the Governnent as
by | aw established or is intended to alienate any
section of ~ the  people or adversely affect the
har rony anpngst di fferent sections of the people and
is conmitted in the manner specified in Section 3(1)
of TADA, no difficulty would arise to hold that such
an offence falls within the anmbit and scope of the
sai d provi sion. Some difficulty, however, arises
where the intended activity of the offender results
in striking terror —or <creating fear and panic
anmongst the people in general or a section  thereof.
It is in this situation that the courts have to be
cautious to draw a |ine between the crinme punishable
under the ordinary crimnal |aw and the ones which
are puni shabl e under Section 3(1) of TADA. It is of
course neither desirable nor possible to catal ogue
the activities which would strictly bring ‘'the case
of an accused under Section 3(1) of TADA. Each case
will have to be decided on its own facts and no rule
of thumb can be applied."”

Sub-section (1) of Section 3 ~can be analyzed as

under : -

(1) WWoever
with intent

(i) to overawe the Governnment as by | aw established; or

(ii) to strike terror in the people or any section of
people; or

(iii) to alienate any section of the people; or

(iv) to adversely affect the harnmony anobngst different
sections of the people

does any act or thing

by using
(a) bonbs, dynamte, or
(b) ot her expl osi ve substances, or

(c) i nfl anmabl e subst ances, or
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(d) fire-arms, or

(e) ot her | ethal weapons, or

(f) poi sons or noxi ous gases or other chem cals, or

(9) by any other substances (whether biological or

ot herwi se) of a hazardous nature

in such a manner as to cause
(i) death of, or
(ii) injuries to any person or persons, or

(iii) Adoss of, or damage to or destruction of property, or

(iv) di sruption of any supplies, or

(v) services essential tothe life of the comunity, or
detains any person and threatens to kill or injure such
person

in order to conpel the Government or any other person to do
or abstain fromdoing any act comits a terrorist act.

In the present case applying the principles set out
above on the interpretation of Section 3(1) and anal yses of
this subsection of the TADA we do not find any difficulty in
concluding that evidence does not reflect that any of the
accused entertained any such intention orr had any  of the
notive to overawe the Government or to strike terror anong
people. No doubt evidence is there that the absconding
accused Prabhakaran, suprene |eader of LTTE had persona
ani nosity against Rajiv Gandhi and LTTE cadre “devel oped
hatred towards Rajiv Gandhi, who was identified with the
atrocities allegedly conmitted by I PKF-in Sri Lanka. There
was no conspiracy to the indiscrimnate killing of persons.
There is no evidence directly or circunstantially that Rajiv
Gandhi was killed with the intention contenplated  under
Section 3(1) of TADA. State of Tami| Nadu was notified
under TADA on 23.6.1991 and LTTE were declared an unlawfu
associ ati on on 14.5.1992 wunder the provisions  of the

Unl awful Activity (Prevention) Act, 1957. Apart from
killing of Rajiv Gandhi no other terrorist act has been
alleged in the State of Tam | Nadu. Charge may be there but
there is no evidence to support the charge. M. Nat ar aj an
sai d that prosecution night refer to the killing of
Padmanabhan in Tami| Nadu, |eader of EPRLF, which fact finds
mention in the confession statenent of Santhan (A-2). But
then he said it was not a terrorist act. It was killing of
arival Sri Lankan and in any case killing of Padmanabhan is
not a charge in the case before this Court. M. Al t af
Ahmad said that when he earlier mentioned the killing of
Padmanabhan, it was only to show that LTTE was an

organi zati on which brook no opposition and anyone opposi ng
its objective was elimnated. M. Natarajan said it was
the case of the prosecution itself that Prabhakaran had
personal aninpbsity against Rajiv Gandhi developed over a
period of time and had notive to kill him

M. Altaf Ahmad realised the difficulty he had to
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face to show that any offence under Sections 3 and/or 4 of
TADA had been committed. He submitted that charges in the
present case showed the dinmension of the conspiracy and the
nature of the crinme committed on 21.5.1991. He said the
obj ect of the conspiracy was to commit terrorist act and use
of bomb, etc. was the neans to achi eve that object and that
t he consequence was to overawe the Governnent and to create
terror in the mnds of the public and it was with that
object that Rajiv Gandhi and others were kill ed. He said
obj ect of the conspiracy was not acconplished on the killing
of Rajiv Gandhi but it continued even after his death as
LTTE targetted pl aces and persons spread across the country.
There is no evidence that blasting of the buildings Iike
Vel | ore Fort, police headquarters, was the object of
conspiracy or that was to be done with intention to overawe
the Government or to create terror anong the public. Charge
does not specify any such intention or the places. Sinilar
is the position regarding unspecified targets in Delhi.
According to- him conspiracy was not abandoned and di d not
cul mnate with the assassination of Rajiv Gandhi though the
assassi nation of Raj i v Gandhi over - shadowed ot her
activities. He said to continue wth the object of
conspiracy the accused had to retain their identity in order
to commit further acts and thus for the purpose of
sel f-preservation 'they had to live and for that they
conmtted acts of /escapades, screening,  destruction of
evi dence, etc. Charge framed agai nst the accused described
their various roles' and the offence comritted by them He
said ingredients of Sections 3, 4 and 5 of TADA are part of
the charge and there is evidence to prove these charges. He
said it nay be that particulars of all the sections had not
nentioned in the charge but that was a curable irregularity
and no prejudice has been shown to have been caused to the
accused. It would appear that the argunment of M. Al t af
Ahmad is based on the subm ssion that under Section 3 of
TADA conspiracy was also to overawe the CGover nrent .
Ref erence was nmade to the definition of 'overawe’ in Black’'s
Law Dictionary to nean "to subjudicate or restrain‘'by and or
prof ound reference". Realising the difficulty that there
was no charge of conspiracy to overawe the Government M.
Altaf Ahmad said that since it was a case of reference this
Court could return the finding as there was evidence to
overawe the GCovernment and it could not be said that the

accused woul d be prejudi ced by adopting such a course. He
said it was enough if section describing the offence is
mentioned in the charges and all the ingredients of the

of fence need not be in the charge. According to himcharge
thus gives notice of accusation to the accused and the
requirenent of law is fulfilled. But then in the present
case when sone particulars of a charge have been given the
accused can certainly assune that they are not being charged
with other ingredients of the offence given in a particul ar
secti on. If we now take into consi derati on those
ingredients as well prejudice would certainly be caused to
t he accused.

M. Altaf Ahmad said that Rajiv Gandhi was
targetted as he was the Prine Mnister when the Indo-Sri
Lankan Accord was entered into and his name was sSynonynous

with the Accord. LTTE took it that it was entered into
contrary to their aspirations. |In an interview before the
general elections Rajiv Gandhi did support his stand on the
Accord whi ch had been ratified by the Parlianent. He said

that action of the accused in killing Rajiv Gandhi struck at
the sovereign powers of the country and it was to intimdate
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the Government. That the country was in the mdst of
el ection and on account of the assassination of Rajiv Gandh

el ecti ons were postponed and formati on of the Government was
del ayed. A notification dated 22.5.1991 was issued by the
El ection Commi ssion of India postponing the elections. It
was mentioned in the Notification that the country had
suffered a great tragedy in the death of Sri Rajiv Gandhi at
the assassins hands. Country was thus in trauma. Intention
of the accused in Kkilling Rajiv Gandhi was that I|ndia as
sovereign country could not take sovereign decisions. Prine
M nister is the pivot of the Parliamentary systemand if he
is killed because he was party to an Accord entered into in
exerci se of sovereign powers of the country and even though
he may not be the Prime Mnister at the relevant tine his

killing would send shock waves all over the country and to
the Government in power and the Governnent to be. He said
conspiracy to kill “Rajiv Gandhi- was thus wth intent to

overawe the Governnent as by law established. Since there
was no such charge, no finding, and no question put to the
accused under Section 313 of the Code, it was pointed out to
M. Altaf Ahmad that _unless he referred to any rel evant
provi sion of |aw or any decision of this Court on the powers
of this Court in Reference, his argunent could not be taken

note of. M. Al'taf ~Ahmad said that powers of the Court
whi |l e considering the Reference are wider than that of the
appel | ate court. Under sub-section (1) of Section 366 of

the Code it is for the Suprenme Court to  confirm the death
sentence and under  sub-section (1) of Section 367 of the
Code, the Suprene Court, if it thinks that a further inquiry
shoul d be made into or additional evidence taken upon any
point bearing on the killing or innocence of the accused it
may make such inquiry or such trial itself or-direct. it to
be made or taken by the Designated Court. ‘Wth these powers
being there M. Al taf Ahnad sai d that though the approach
of the Designated Court nay have  been di fferent in
construing the charge and it may not accord wth the
subm ssi ons made now before us and if we construe the charge
of our own it is that the accused had committed a ‘terrorist
act on the soil of India and in the course of that killed
Rajiv Gandhi in order to overawe the Governnent established

by law not to pursue the Indo-Sri Lankan Accord. It was,
however, not suggested as to what inquiry or additiona
evidence is contenplated by the prosecution. Fromt he

argunents of M. Altaf Ahmad it would appear that he is
seeki ng anendnent of the charge and if that-is done it would
require additional evidence or even retrial may have to be
ordered. W do not think we should adopt any such course.
The question before us is to consider the charge inits
proper way and to exam ne the evidence with reference to
t hat . Quite a nunber of judgnents on the question of power
of Reference Court were cited, principal of these being two
judgnents in Jumman and others vs. The State of Punjab (AR
1957 SC 469) and Ram Shankar Singh and others vs. State of
West Bengal (1962 Suppl. (1) SCR 49).

In Jumman and others vs. State of Punjab (AIR 1957
SC 469) this court considered scope of the reference under
Section 374 and 375 of the old Code (Section 366 and 367 of
the new Code) and powers of the High Court in its disposal
Statement of |aw has been laid in paras 11 and 12 of the
j udgrment which is as under :-

"(11) Bef ore we propose to discuss the evidence on
whi ch reliance has been placed by the counsel in
this Court, it is necessary to advert to a
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circunstance which calls for some coment. Al ong
with the appeals filed by the accused, there was
before the H gh Court, a reference under s. 374,

Criminal P.C, by the Sessions Judge, submitting to
the Hgh Court the proceedings before him for
confirmation of the sentences of death passed by
him Under s. 375, Crimnal P.C., the H gh Court
has power to direct further inquiry to be nmade or
additional evidence to be taken in such matters and
according to s. 376, Criminal P.C., the Hi gh Court
has to confirm the sentence, or pass any other
sentence warranted by law, or alternatively it may
annul the conviction and convict the accused of any
of fence of which the Sessions Court mnight have
convicted him or order a newtrial on the sane or
an amended charge or the Hi gh Court may acquit the

accused person. Secti on 377, Cri m nal P.C
provides  that the confirmation of the sentence or
order passed by the Hgh Court, shall, when such

Court <consists of two or nore Judges, be made,
passed and signed by at least two of them

(12) It i's clear from a perusal of these
provisions that in such circunstances the entire
case is before the High Court and in fact it is a
continuation of the trial of the accused on the sane
evi dence and any additional evidence-and that is why
the Hi gh Court is given power to take fresh evidence
if it so desires. In an-appeal wunder 0.41, Gvi
P.C., an appellate Court has to find whether the
decision arrived at by the Court of first instance
is correct or not on facts and | aw, but there is a
di fference when a reference is nade under s. 374,
Crimnal P.C., and when di sposing of an appeal' under
s.423, Cimnal P.C, ~and that 1is that the Hi gh
Court has to satisfy itself as to whether 'a case
beyond reasonable doubt  has been nade out agai nst
the accused persons for the infliction of the
penalty of death. In fact the proceedi ngs before
the Hi gh Court are a reappr ai sal and the
reassessnent of the entire facts and |l aw in order
that the Hgh Court should be satisfied on - the
materials about the guilt or innocence of the
accused persons. Such being the case, it is the
duty of the High Court to consider the proceedings
in all their aspects and come to an independent
conclusion on the materials, apart fromthe view
expressed by the Sessions Judge. 1In so (doing, the
Hi gh Court will be assisted by the opinion expressed
by the Sessions Judge, but under the provisions of
the | aw abovenentioned it is for the Hgh “Court to
cone to an independent conclusion of its own."

In Ram Shankar Singh and others vs. State of West
Bengal (1962 Suppl. (1) SCR 49) this Court held that powers
under Section 374 (1) and Section 376 of the AOd Code were
mani festly of wi de anplitude and exercised thereof was not
restricted by the provisions of Section 418(1) and Section
423 of the old Code. Irrespective of whether the accused,
who is sentenced to death prefers an appeal, H gh Court is
bound to consider the evidence and arrive at an independent
conclusion as to the guilt or innocence of the accused and
this the H gh Court nmust do even if the trial of the accused
was held by jury. | ndeed, duty is imnmposed upon the High
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Court to satisfy itself that the conviction of the accused
is justified on the evidence, and that the sentence of death
in the circunstances of the case, is the only appropriate
sent ence.

These are the basic judgnents on the scope of
reference and the powers of the High Court while disposing
of the sane. Qher judgnments of this Court on this aspect
reiterate the principles laid in these two judgnent. It is,
therefore, not necessary for us to refer to all those
j udgrent s.

W have certainly kept in viewprinciples laid in
these judgments.

Prosecution case now made out before us is that the
obj ect of conspiracy was to conmit terrorist acts during the
period 1987 to 1992; that the assassination of Rajiv Gandh
was one of such acts wth the intention to overawe the
Government —~and to strike terror; and the assassination was
an act which struck terror and was also a disruptive
activity. As to how it was intended to overawe the
Covernment it was submtted that it was on account of
I ndo- Sri Lankan Accord, which the Government of India was to
honour and that /did not suit the aspirations of LTTE and
thus the conspiracy was hatched to elinminate the person who
was the author of the Accord and to threaten the successive
Governments not to follow the -Accord, otherw se t hat
CGovernment would also neet the same fate.' But then, as
noted above that there was a conspiracy to overawe the
Government is nowhere in the charge. Though it could be
said that terror was struck by assassination of Rajiv Gandh
but the question is if striking of terror was intended and
for that again there is no evidence. Apart fromthe
assassi nation of Rajiv Gandhi no other act which could be
ternmed as terrorist act has been suggested. The Designated
Court in its inpugned judgnent does not record any such
argunent now advanced before us.. There is no discussion in
the judgnent and there is no evidence to which judgnent
refers to hold that there was any terrorist act intended to
overawe the Government or to strike terror. The ~Designated
Court has clearly held that on the assassination of Rajiv
Gandhi object of conspiracy was successfully acconplished:
Even if thus examining the proceedings in reference our
deci sion has to be nade on the basis of the evidence on
record. When there is no evidence inference cannot be drawn
that act of killing of Rajiv Gandhi was to overawe the
CGovernment. Even though there is no bar to the | exam nation
of the accused under Section 313 of the Code by this Court
in these proceedings but then what is required to be put to
the accused is to enable him to personally explain any
ci rcunmst ance appearing in the evidence agai nst himand when
there is no evidence, there is no necessity to exam ne the
accused at this stage as that would be a futile exercise.
When the prosecution during the course of the trial, which
| asted over a nunmber of years, had taken the stand that
killing of Rajiv Gandhi was a terrorist act, it cannot now
turn about and say that killing itself was not a terrorist
act but was conmtted to achieve the object of conspiracy
whi ch was to overawe the CGovernment. As a matter of fact in
the statenment of Kasi Anandhan (PW242), who was a nenber of
the Central Committee of LTTE, it has cone on record that he
nmet Rajiv Gandhi in March, 1991 when Rajiv Gandhi supported
the stand of LTTE and had adnmitted that it was his m stake
in sending |PKF to Sri Lanka and wanted LTTE to go ahead
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with its agitation. That being the evidence brought on
record by the prosecution there is no question of it now
cont endi ng t hat there was conspiracy to overawe the
CGovernment. Its stand throughout has been that it was the
per sonal notive of Prabhakaran and others to conmmt
terrorist act by killing Rajiv Gandhi. Under Section 3(1)
of TADA overawi ng the Governnent cannot be the consequence
but it has to be the primary object. There is nothing on
record to showthat the intention to kill Rajiv Gandhi was
to overawe the CGovernnent. Reference to the Indo-Sri Lankan
Accord is nmerely by way of narration.

Support to the struggle of LTTE in Sri Lanka was
from Tam| Nadu and it does not appeal to reason that LTTE
woul d conmit any act to overawe the Governnent. It is
matter of comon know edge that all terrorist acts are
publicized and highlighted whi ch is f undanent al to
terrorism Whenever ~a terrorist act is conmtted sone
organi sation or the ot her cones forward to claim
responsibility for that. |In the present case LTTE tried to
conceal the fact that it was behind  the nurder of Rajiv
Gandhi . The object to assassinate Rajiv Gandhi was kept a
cl osely guarded secret. I'n the wreless nessage dated
7.5.1991 (Exh. P-392) <~ from Sivarasan to Pottu Amman he
conveyed that "our intention is not known to anybody except
we three" neaning thereby hinself, Subha and Dhanu. There
is another wirel ess nmessage dated 22.5. 1991 ( Exh. P- 396)
from Pottu Amman to Sivarasan that "even to our people in
hi gher places we infornmed that we have no connection wth
this" neaning thereby that the assassination of Rajiv Gandh
a day before was not carried out by LTTE. LTTE was not
owni ng the assassination of Rajiv Gandhi and it ' cannot,
t herefore, be said that it was done to overawe the
CGovernment. LTTE did not want publicity and wanted to keep
friendly relations wth India and the people of India.
Pottu Amman even cautioned Sivarasan in his wrel ess nmessage
dated dated 22.5.1991 (Exh. P-396) not to send |ong
nessages as "it will create suspicion" neaning thereby that
LTTE mi ght be suspected to be behind the assassination. Two
letters of Subha and Dhanu to Akila and Pottu Amman dated
9.5.1991 which were carried by Murugan (A-3) did not spel
out their mssion. Trichy Santhan (deceased accused) in his
letter dated 7.9.1991 (Exh.P-129) to Prabhakaran, which was
recovered from lrunmburai (A-19) conplained about the
operation of Sivarasan which led to the nane of LTTE being
publicized as behind the assassination of Rajiv Gandhi and
further about the illicit relationship that devel oped
bet ween Murugan (A-3) and Nalini (Al). He wote that due to
Murugan (A-3) incident the press was witing ridiculously
about the novenent and the newspapers were magnifying that
Murugan (A-3) and Nalini (A-1) were lovers and that Nalini
(A-1) was pregnant of five nonths.

We accept the argunment of M. Nat ar aj an .t hat
terrorismis synonynous with publicity and it was sheer
personal aninosity of Prabhakaran and other LTTE cadre
devel oped against Rajiv Gandhi which resulted in hi s
assassi nati on. LTTE would not do any act to overawe the
CGovernment in Tami| Nadu or in the Centre as otherw se their
activities in this country in support of their struggle in
Sri Lanka woul d have been seriously hanpered.

Charge of disruptive activities under Section 4(3)
of TADA is against Nalini (A-1) and Arivu (A-18). There is
no charge under Section 3(3) of TADA agai nst Rangam (A-24),
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Vicky (A-25) and Ranganath (A-26). They are charged under
Section 3(4) of TADA. Charge under Section 3(3) is against
A-1to A-23. |If we exani ne one such charge, say charge No.
235 agai nst A-21 which says that she in pursuance to the
crimnal conspiracy referred to in charge No. 1 and in
course of sane transaction during the period between January
91 and June, 1991 at Madras and other place in Tam | Nadu
she had actively associated with and assisted other
conspirators for carrying out the object of crimna
conspiracy and thus she knowi ngly facilitated the comm ssion
of terrorist act or any act preparatory to terrorist act and
which was committing the terrorist act by detonating the
i mprovi sed expl osi ve device concealed in waist belt of Dhanu
and thereby A-21 committed an offence punishable under
Section 3(3) of TADA

Desi gnhat ed Court-hel d that hatred which devel oped in
the mnds of Prabhakaran, further devel oped into aninobsity
agai nst Rajiv-Gndhi  in view of the events which took place
after IPKF was inducted in Sri Lanka.

Thus exani ni ng the whol e aspect of the matter we are
of the opinion that no of fence either under Sections 3 or 4
of TADA has been commtted. Since we hold that there is no
terrorist act and no disruptive activity under Sections 3
and 4 of TADA, charges under Section 3(3), 3(4) and 4(3) of
TADA nust al so fail against all the accused.

Argunments were then addressed as to what is nature
of conspiracy made out fromthe evidence on record and the
applicability of Section 10 of the Evidence Act. Various
judgrments of this Court were cited on the nature, scope and
exi stence of «crimnal conspiracy under ~ Section 120A and
120B, IPC. W nmay refer to sonme of them

In Major EEG Barsay vs. The State of Bonmbay (1962
(2) SCR 195 at 228) this Court said :-

"The gist of the offence of crimnal conspiracy
under Section 120A IPC is an agreement to break the
I aw. The parties to such an agreenment will be
guilty of crimnal conspiracy, though the illega
act agreed to be done has not been done. ~ So too, it
is not an ingredient of the offence that all the
parties should agree to do a single illegal act. It
may conprise the comm ssion of a nunber of acts.
Under Section 43 of the Indian Penal Code, ‘an act

would be illegal if it is an offence or if it is
prohi bited by | aw. Under the first charge the
accused are charged wth having conspired to do
three categories if illegal acts, and the mere fact

that all of themcould not be convicted separately
in respect of each of the offences has no rel evancy
in considering the question whether the offence of
conspiracy has been comrmitted. They are all guilty

of the offence of conspiracy to do illegal acts,
though for individual offences all of them nmay not
be Iiable."

In Sardar Sardul Singh Caveeshar vs. State of

Maharashtra (1964 (2) SCR 378) reference of which was nade
while considering the inpact of Section 10 of the Evi dence
Act, the Court said that the essence of conspiracy was that
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there should be an agreenment between persons to do one or
other of the other of the acts described in Section 120A
| PC. The said agreenment nmay be proved by direct evidence or
may be inferred fromacts and conduct of the parties.

In Noor Mbhammad Mbohd. Yusuf Momn v. State of
Maharashtra [(1970) 1 SCC 696 ] it was held that Section
120-B IPC nmakes the «criminal conspiracy as a substantive
of fence which of fence postul ates an agreenent between two or
nore persons to do or cause to be done an act by illega
nmeans. It differs fromother offences where nere agreenent
is made an of fence even if no steps are taken to carry out
that agreenent.

In Yash Pal Mttal v. State of Punjab {(1977) 4 SCC
540] the Court said as under:

"9. The offence of crimnal conspiracy under
Section 120A is a distinct. offence introduced for
the first time in 1913 in Chapter V-A of the Pena
Code. ~The very agreenment, concert or |league is the
ingredient of the offence. It is not necessary that
all the conspirators must know each and every detai

of the conspi racy as | ong as t hey are
co-participators in the mai n obj ect of the
conspi racy. There may be so nmany devices and
techni ques adopted to achi eve'the comobn goal of the
conspiracy ‘and there nmay be division of performances
in the chain of actions w th one object to achieve
the real end of which every collaborator nust be
aware and in which each one of them nust be
i nterested. There must be wunity of object or
purpose but there may be plurality of neans
soneti nes even unknown to one another, anongst the

conspirators. In achieving t he goal severa
of f ences may be commi tted by some  of the
conspirators even unknown to the others. The  only
relevant factor is that all neans adopted and

illegal acts done nust be and purported to ‘'be in
furtherance of the object of the conspiracy even
though there may be somet i nes ms-fire or
overshooting by sonme of the conspirators. Even if
sone steps are resorted to by one or tw of the
conspirators wi thout the know edge of the others it
will not affect the culpability of those others when
they are associated with the object of t he
conspiracy."

I n Shivnarayan Laxm narayan Joshi and others vs.
State of Marashtra (1980 (2) SCC 465) this Court said that
it was manifest "that a conspiracy is always hatched in
secrecy and it is inpossible to adduce direct evidence of
the sane. The offence can be only proved largely from the
inference drawn fromacts or illegal om ssion committed by
the conspirators in pursuance of a comon design."

Mohamad Usman Mhanmad Hussain Mani yar and ot hers
vs. State of Maharashtra (1981 (2) SCC 443) this Court
again asserted : -

"It is true that there is no evidence of any
express agreenment between the appellants to do or
cause to be done the illegal act. For an offence
under Section 120-B, the prosecution need not
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necessarily prove that the perpetrators expressly
agreed to do or cause to be done the illegal act;
t he agr eenent nmay be proved by necessary
i mplication.”

In State of Hi machal Pradesh vs. Kishan Lal Pardhan
and others (1987 (2) SCC 17) the Court said that everyone of
the conspirators need not have taken active part in the
conmi ssion of each and every one of the conspiratorial acts
for the offence of conspiracy to be made out. It added that

"The offence of  crimnal conspiracy consists in a
neeting of minds of two or nore persons for agreeing
to do or causing to be done an illegal act or an act
by illegal means, and the performance of an act in
terns thereof. | f pursuant to the crimna
conspiracy the conspirators commt several offences,
then all of themw Il be liable for the offences
even if ~sone of themhad not actively participated
in_the commi ssion of the offences."

In Kehar Singh and others vs. State (Del h
Admi ni stration) (1988 (3) SCC 609) the Court said that the
nost inportant ingredient of the offence of conspiracy is

agreenment between two or nore persons to do an illegal act.
The illegal act may or may not be .done in pursuance of
agreenment, but the very agreenent is an offence and is
puni shable. It further added as under :-

"CGenerally, a conspiracy is hatched in secrecy and
it may be difficult to adduce direct evidence of the
same. The prosecution will often rely on ‘evidence
of acts of various parties to infer that they were
done in reference to their common intention. The
prosecution wil | al so nor e often rely  upon
circunstantial evidence. The conspiracy’ can be
undoubt edl y proved by such evidence direct or
circunstantial. But the court nust inquire whether
the two persons are independently pursuing the sane
end or they have come together in the pursuit of the
unl awful object. The former does not render them
conspirators, but the latter does. It is, however,
essential that the offence of conspiracy requires
some kind of physical manifestation of agreenent.
The express agreenent, however, need not be  proved.
Nor actual meeting of two persons is necessary. Nor
it is necessary to prove the actual words of
comuni cation. The evidence as to transm ssion of
t hought s shari ng t he unl awful design nay be
sufficient. Gerald Orchard of Uni versity of
Canterbury, New Zeal and explains the linited nhature
of this proposition

"Although it 1is not in doubt that the
of fence requires sonme physical nmanifestation of
agreenent . It is inmportant to note the limted
nature of this proposition. The law does not
require t hat t he act of agreement take any
particular formand the fact of agreenent nmay be
conmuni cated by words or conduct. Thus, it has been
said that it 1is wunnecessary to prove that the
parties "actually canme together and agreed in terns"
to pursue the unlawful object : there need never
have been an express verbal agreenment, it being
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sufficient that there was a tacit wunderstanding
bet ween conspirators as to what should be done"."

In A ay Aggarwal vs. Union of India and others
(1993 (3) SCC 609) this Court considering the ingredients of
the of fence of conspiracy said :-

"Section 120-A of the IPC defines 'conspiracy’ to
nean t hat when two or nore persons agree to do, or

cause to be done an illegal act, or an act which is
not illegal by illegal neans, such an agreenent is
designated as "crimnal conspiracy". No agreenent

except an agreenent to conmt an offence shal
amobunt to a crimnal conspiracy, unless sone act
besi des the agreenment is done by one or nore parties
to such agreenent in furtherance thereof. Secti on
120-B of the | PC prescribes puni shment for crinna
conspi racy. It is not necessary t hat each
conspirator must know.all the details of the schene
nor-be a participant at every stage. It is
necessary that they should agree for design or
obj ect of the conspiracy. Conspiracy is conceived
as having three elements (1) agreement (2)
bet ween two or nore persons by whomthe agreenment is
effected; and (3) a crimnal object, which may be
either the wultimte aim of the agreenent, or may
constitute the neans, or one of the means by which
that aim is to be acconplished. It is immteria
whet her this is found inthe ultimate objects.

The Court then considered the comon |aw definition
of ’'crimnal conspiracy’ and for that referred to statenent
of law by Lord Denman in King v. Jones (1832 B & 'AD 345)
that an indictrment for conspiracy mnmust "charge a conspiracy
to do an unlawful act by unlawful nmeans" and was el aborated
by Wllies, J. on behalf of the judges while referring the
gquestion to the House of Lords in 'Miulcahy v. Reg [(1868) LR
3 HL 306] and the House of Lords in wunaninobus  decision
reiterated in Quinn v. Leathem (1901 AC 495, 528):

"A conspiracy consists not nmerely in the intention
of two or nore, but in the agreenent of two or nore,
to do an unlawful act, or to do a lawful _act by
unl awf ul neans. So long as such a design rests in
intention only, it is not indictable. When two
agree to carry it into effect, the very plot is an
act initself, and the act of each of the parties,
prom se agai nst prom se, actus contra actum capable
of being enforced, if lawful; and punishable if for
acrimnal object, or for the wuse of _crimnal
nmeans. "
The Court also referred to another decision of
Engl i sh House of Lords in Director of Public Prosecutions v.
Doot (1973 AC 807) where Lord Pearson held that :-
(A) conspiracy involved an agreenent express

or inplied. A conspiratorial agreenent is not a
contract, not legally binding because it is
unl awf ul . But as an agreenent it has its three
stages, nanely, (1) meking or formati on; (2)

performance or inplenmentation; (3) discharge or
term nation. Wen the conspiratorial agreenment has
been nade, the offence of conspiracy is complete, it
has been conmitted, and the conspirator can be
prosecuted even though no performance had taken
pl ace. But the fact that of the offence of
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conspiracy is conplete at that stage does not nean
that the conspiratorial agreenent is finished wth.
It is not dead. |If it is being perforned, it is
very much alive. So long as the perfornance
continues, it is operating, it is being carried out
by the conspirators, and it is governing or at any
rate influencing their conduct. The conspiratoria
agreenment continues in operation and therefore in
exi stence until it is discharged (term nated) by
conpletion of its performance or by abandonnment or
frustration or, however, it may be."

The Court then considered the question whether
conspiracy is a continuing offence and said as under: -
"Conspiracy to commit a crinme itself is punishable
as a substantive offence and every i ndi vi dua
of fence commtted pursuant to the conspiracy is
separat e and distinct offence to which individua
offenders _are liable to punishment, independent of
the conspiracy. Yet, in our considered view, the
agreenent does not cone to-an end with its making,
but would endure till it 1is acconpl i shed or
abandoned or ~proved abortive. Bei ng a conti nui ng
of fence, if any acts or om ssions. which constitute
an offence are done in India or outside its
territory the conspirators continuing to be parties
to the conspiracy and since part of the acts were
done in India, they would obviate the need to obtain

sanction of the Central Governnent. Al  of them
need not be present in I'ndia nor continue to remain
in India."

Finally the Court said as under :-

"Thus, an agreenent between two or nore persons to
do an illegal act or legal acts by illegal neans is
crimnal conspiracy. If the agreenent i's not an
agreenent to conmit an offence, it does not anount
to conspiracy wunless it is followed up by an overt
act done by one or nore persons in furtherance of
the agreement. The of fence is conpl ete as soon as
there is meeting of mnds and unity of purpose
between the conspirators to do that illegal act or
| egal act by illegal neans. Conspiracy itself is a
substantive of fence and is distinct-fromthe offence
to commit which the conspiracy is entered into. It
i s undoubted that the general conspiracy is distinct
from nunber of separate offences committed while
executing the offence of conspiracy. Each’ act
constitutes separate of fence puni shabl e, independent
of the conspiracy. The |aw had devel oped several or
di fferent nodels or technics to broach the scope of
conspi racy. One such nodel is that of a chain,
where each party perfornms even wi thout know edge  of
the other a role that aids succeeding parties in
acconplishing the crinmnal obj ectives of t he
conspiracy. An illustration of a single conspiracy,
its parts bound together as links in a chain, is the
process of procuring and distributing narcotics or
an illegal foreign drug for sale in different parts
of the globe. |In such a case, snugglers, mddlenmen
and retailers are privies to a single conspiracy to
smuggl e and distribute narcotics. The smuggl ers
knew t hat the niddl enen nust sell to retailers; and
the retailers knew that the m ddl enen nmust buy of
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i nporters of soneone or anot her. Thus the
conspirators at one end of the chain knew that the
unl awf ul busi ness would not, and could not, stop
with their buyers; and those at the other end knew
that it had not begun with their settlers. The
accused enbarked upon a venture in all parts of
whi ch each was a participant and an abettor in the
sense that, the success of the part with which he
was i medi ately concerned, was dependent upon the

success of the whole. It should also be considered
as a spoke in the hub. There is arimto bind al
the spokes together in a single conspiracy. It is

not material that arimis found only when there is
proof that each spoke was aware of one another’s
exi stence but that all pronmoted in furtherance of
some single illegal objective. The traditiona
concept of “single agreenent can al so acconmpdate the
siituati on where a well-defined group conspires to
conmmt  nultiple crines; so long as all these crines
are the objects of the sane agreenent or continuous

conspiratorial rel ati onship, and the conspiracy
continues to subsist though it was entered in the
first instance. Take for instance that three
persons hatched a conspiracy in country Ato kill D

in country’ B with explosive substance. As far as
conspiracy is concerned, it is conplete in country
A One | of them pursuant thereto carried the
expl osi ve 'substance and hands it ‘over to them
pursuant thereto carried the explosive substance and
hands it over to third one in the country B who
inplants at a place where D frequents and got
expl oded with renote control. D may be killed or
escape or may be got exploded with renpte control

D my be killed or escape or nay be diffused. The
conspiracy continues till it is executed in country
B or frustrated. Therefore, it is a continuing act
and all are liable for (conspiracy in country B
though first two are [iable to nurder with aid of
Section 120-B and the last one is |I|iable under
Section 302 or 307 IPC ~as the -case may be.
Conspiracy may be considered to be a march under a
banner and a person may join or drop out inthe
march w thout the necessity of the change .in the

text on the banner. 1In the comity of Internationa
Law, in these days, conmitting of f ences on
i nternational scale is a comon  feature. The

of fence of conspiracy would be a useful weapon and
there would exist no conflict in nunicipal |aws and
the doctrine of autrefois convict or acquit  would
extend to such offences. The comty of nations are
duty-bound to apprehend the conspirators as soon as
they set their feet on the country's territoria
limts and nip the of fence in the bud.

25. A conspiracy thus, is a continuing offence
and continues to subsist and committed wherever one
of the conspirators does an act or series of acts.
So long as its performance continues, it is a
continuing offence till it is executed or rescinded
or frustrated by choice or necessity. Acrime is
conpl ete as soon as the agreenent is made, but it is
not a thing of the noment. It does not end with the
maki ng of the agreement. It will continue so I|ong
as there are two or nore parties to it intending to
carry into effect the design. Its continuance is a
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threat to the society against which it was ained at
and woul d be dealt with as soon as that jurisdiction
can properly claim the power to do so. The
conspiracy designed or agreed abroad will have the
same effect as in India, when part of the acts,
pursuant to the agreenment are agreed to be finalised
or done, attenpted or even frustrated and vice
versa."

In State of Mharashtra and others vs. Som Nat h
Thapa and others (1996 (4) SCC 659 at 668) this Court
referred to its earlier decision in A ay Aggarwal case (1993
(3) SCC 609) and said :-

"The aforesaid decisions, weighty as they are, |ead
us to conclude that to establish a charge of
conspi racy know edge about indul gence in either an
illegal ~act or a legal act by illegal nmeans is
necessary. ~In some cases, intent of unlawful use
being nmade of the goods or services in question nay
be inferred fromthe know edge itself. This apart,
t he prosecution has not to establish that a
particul ar unlawful use was intended, so |long as the
goods or service-in question could not be put to any
| awf ul use. Finally, when the ultimate offence
consists of “a chain of actions, it would not be
necessary for the prosecutionto establish, to bring
hone the charge of conspiracy, that each of the
conspirators had t he know edge of what the
col  aborator woul d do, so long as it-is known that
the collaborator would put the goods or service to
an unl awful use."
In Regina vs. Ardalan & Os. [(1972) 1 WR 463
(CA)] the appellants were charged and convicted for the
of fence of conspiracy. On appeal, reference of the Tria
Judge to "t he cartwheel type of conspiracy"; about
"sub-conspiracies" and also about "the chain type of
conspiracy" was criticised. The Appeal Court said'that care
nust be taken that words and phrases such as "wheel s",

"cartwheel s", "chain", "sub-conspiracies" and so on are used
only to illustrate and to clarify the principle and for _no
ot her purpose. It said:

"It is right to say that these epithets, or |abels,

such as "cartwheels" (or wheel wthout rim and

"chains" have a certain respectable ancestry and

have been used in a nunber of conspiracy cases that

from tine to tinme have come before the courts.

Met aphors are invaluable for the pur pose of

illustrating a particular point or a particular

concept to a jury, but there is a limt to the

utility of a netaphor and there is sonetinmes a

danger, if metaphors are used excessively, that a

point of time arises at which the metaphor tends to

obscure rather than to clarify."

In United States vs. Falcone et al. [109 Federa
Reporter (2d Series) 579 (Circuit Court of Appeals - the
Second Circuit)], the appellants were convicted for a
conspiracy to operate illicit stills. Case agai nst the
appel I ant and ot hers who constituted one set of conspirators
was that they supplied sugar etc. to the other group of
conspirators who wer e operating illicit stills. The
guestion before the court was whether the sellers of goods,
in thenselves innocent, becanme conspirators with the buyer
because they knew that the buyer neant to use the goods to
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conmt a crine. Judge Learned Hand speaking for the Court
sai d:

"There are indeed instances of crimnal liability of
the sanme kind, where the Ilaw inposes punishnment
nerely because the accused did not forbear to do
that fromwhich the wong was likely to follow, but
in prosecutions for conspiracy or abetting, his
attitude towards the forbidden undertaking nust be

nore positive. It is not enough that he does not
forego a normally lawful activity, of the fruits of
which he knows ‘that others will nake an unl awf ul

use; he must in sone sense pronote their venture
hinmself, nmake it his own, have a stake inits
outconme. The distinction is especially inportant
today when so many prosecutors seek to sweep within
the drag-net of conspiracy all those who have been
associated “in any degree whatever wth the main
of fenders. That there are opportunities of great
oppression in such a doctrine is very plain, and it
is only by circunmscribing the scope of such al
conprehensive indictments that they can be avoi ded.
We may agree that” norally the " defendants at bar
should have refused to sell to/illicit distillers;
but, both norally and legally, to do so was toto
coelo different from joining w th-themin running
the stills."

Falcon and simlarly situated appel |l ant s wer e

acquitted of the charge of conspiracy.

United States then noved the Suprenme Court for a
wit of certiorari to reviewthe aforesaid judgnent  of the
Crcuit Court setting asi de the ~conviction 'of the
respondents Fel con and others. The Governnent, however, did
not argue that the conviction of conspiracy could rest on
proof alone of knowi ngly supplied an illicit distillers who
are not conspiring with others. It was conceded ‘that the
act of supplying or sonme other proof must  inport an
agreement or concert of action between buyer and seller
which admttedly was not present in the case. {United
States of America vs. Sal vatore Fal cone, & Os. [85
Lawers Ed. (311 US) 205]}.

In the present case, there is no evidence to support

the charge as regards the period of conspiracy. It is as
i mportant to know the period as to ascertain the ~object of
conspi racy. It appears that period of conspiracy in the

charge fromJuly 1987 to May 1992 has been nentioned as’ the
I ndo-Sri  Lankan Accord was entered into in July 1987 and
LTTE was decl ared an unlawful association by notification
dated May 14, 1992 issued under the Unlawful Activities
(Prevention) Act, 1987. There is, however, no evidence that
the conspiracy was hatched i mediately on entering into the
accord and was termnated only on the issue of the
notification. A statenment nade by a conspirator before the
conmencenent of the conspiracy is not adm ssible against the
coconspi rat or under Section 10 of the Evidence Act.
Simlarly, a statement nmade after the conspiracy has been
term nated on achieving its object or it is abandoned or it
is frustrated or the conspirator |leaves the conspiracy in
between, is not admssible against the co-conspirator.
Fixing the period of <conspiracy is, thus, inportant as
provisions of Section 10 would apply only during the
exi stence of the conspiracy. W have held that object of
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the conspiracy was the killing of Rajiv Gandhi. It is not
that imediately the object of conspiracy is achieved,
Section 10 becones inapplicable. For exanple principle Iike
that of res gestae as contained in Section 6 of the Evidence
Act will continue to apply.

Principle of |law governing Section 10 has been
succinctly stated in a decision of this Court in Sardar
Sardul Singh Caveeshar vs. State of Mharashtra [(1964) 2
SCR 378] where this Court said:

"Before dealing with the individual cases,
as sonme argunent was nmade in regard to the nature of
the evidence that should be adduced to sustain the
case of conspiracy, it will be convenient to nmake at
this stage sone observations thereon. Section 120-A
of the Indian Penal Code defines the offence of
crimnal conspiracy thus :

“When two or nore persons-.agree to do, or cause to
be done an illegal act, ~or ~an act which is not
illegal by illegal ~means, such an agreenment is
designated a crimnal conspiracy."”

The essence of ‘conspiracy is, therefore, that there
shoul d be an agreenent between persons to do one or
ot her of the acts described in the -section. The
said agreenent may be proved by direct evidence or
may be inferred from acts and conduct of the
parties. Thereis no difference between the node of
proof of the offence of conspiracy and that of any
other offence : it can be established by direct
evi dence or by circunstantial evidence. But s.10 of
the Evidence Act introduces the doctrine of agency
and if the conditions  laid down therein are
satisfied, the acts done by one are adm ssible
agai nst the coconspirators. The said section reads:

"Where there is reasonable ground to believe that
two or nore persons have conspired together to
conmit an offence or an actionable wong, anything
said, done or witten by any one of such persons in
reference to their comon intention, after the time
when such intention was first entertained by any one
of them is a relevant fact as agai nst each of the
persons believed to be so conspiring as well for the
pur pose of proving the exi stence of the ~conspiracy
as for the purpose of showi ng that any such person
was a party to it."

This section, as the opening words indicate, wll
cone into play only when the Court is satisfied that
there is reasonable ground to believe that two or
nore persons have conspired together to conmt an
offence or an actionable wong, that is to say,
there should be a prinma facie evidence that a person
was a party to the conspiracy before his acts can be
used against his co-conspirators. Once such a
reasonable ground exists, anything said, done or
witten by one of the conspirators in reference to
the comon intention, after the said intention was
entertained, is relevant against the others, not
only for the purpose of proving the existence of the
conspiracy but also for proving that the other
person was a party to it. The evidentiary value of
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[ (1998)

the said acts is limted by two circunstances,
nanely, that the acts shall be in reference to their
conmon intention and in respect of a period after
such intention was entertained by any one of them
The expression "in reference to their conmon
intention" is very conprehensive and it appears to
have been designedly used to give it a wder scope
than the words "in furtherance of" in the English
law; with the result, anything said, done or witten
by a co-conspirator, after the conspiracy was
fornmed, will be evidence agai nst the other before he
entered the field of conspiracy or after he left it.
Anot her i mport ant [imtation implicit in the
| anguage is indicated by the expressed scope of its
rel evancy. Anything so said, done or witten is a
rel evant fact only "as against each of the persons
believed to be so conspiring as well for the purpose
of proving the existence of the conspiracy as for
the purpose of showi ng that any such person was a

party to it". It can only be used for the purpose
of proving the existence of the conspiracy or that
the other person was a party toit. It cannot be

used in favour of the other party or for the purpose
of showi ng that such a person was not a party to the
conspiracy. |In short, the section can be analysed
as follows: (1) There shall” be a prinma facie
evi dence affording a reasonable ground for a Court
to believe that two or nore persons are nenbers of a
conspiracy; « (2) if the said condition is fulfilled,
anyt hi ng sai d, done or witten by any one of themin
reference to their common intention will be evidence
against the other; (3) anything said, done or
witten by him should have been said, done or
witten by himafter the i ntention was forned by any
one of them (4) it would also be relevant for the
sai d pur pose agai nst another who entered the
conspiracy whether it was said, done or witten
before he entered the conspiracy or after he left
it; and (5) it can only be used agai nst a
coconspirator and not in his favour."

Then in State of GQujarat vs. Mhamed Atik & Os.
4 SCC 351] this Court said as under

"It is well-nigh settled that Section 10 of the
Evidence Act is founded on the principle of |aw of
agency by rendering the statenent or act- of one
conspirator binding on the other if it was said
during subsistence of the compn intention as
bet ween the conspirators. If so, once the conmpbn
intention ceased to exist any statenent nmade by a
fornmer conspirator thereafter cannot be regarded as
one made "in reference to their conmon intention".
In other words, a post-arrest statement nmade to a
police officer, whether it is a confession or
ot herw se, t ouchi ng hi s i nvol venent in the
conspiracy, would not fall wthin the anbit of
Section 10 of the Evidence Act."

In Mrza Akbar vs. King Enperor (AR 1940 PC 176)

the Privy Council said the follow ng on the scope of Section

10 :
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"This being the principle, their Lordships think the
words of S.10 must be construed in accordance with
it and are not capable of being wi dely construed so
as to include a statenment made by one conspirator in
the absence of the other with reference to past acts
done in the actual <course of carrying out the
conspiracy, after it has been conpleted. The common
intention is in the past. In their Lordships’
judgrment, the words "common intention" signify a
common intention existing at the tine when the thing
was said, done or witten by the one of them
Thi ngs said, done or witten while the conspiracy
was on foot are relevant as evidence of the comon
i ntention, once reasonabl e ground has been shown to
believe in~its ~existence. But it would be a very
different matter to hold that any narrative or
statenent _or confession nmade to a third party after
tthe commmon intentionor conspiracy was no |onger
operating and had ceased ‘to exist is adnissible
agai nst the other party. There is then no conmmobn
intention of the conspirators to which the statenent
can have reference. In their Lordships’ judgnent
S. 10 enbodies ~this principle. That is the
construction / which has been rightly applied to S. 10
in decisions in India, for instance, in 55 Bom 839
and 38 Cal 169. |In these cases the distinction was
rightly drawn bet ween conmuni cati ons bet ween
conspirators ~while the conspiracy was going on with
reference to the carrying out of conspiracy and
statenments made, after arrest or after the
conspiracy has ended, by way of  description of
events then past."

It was submtted that once the conspirator is nabbed
that would be an end to the conspiracy and Section 10 woul d
be inapplicable. That nay be soin a given case but is not
of universal application. I f the object of conspiracy has
not been achieved and there is still. agreement to do the
illegal act, the offence of criminal conspiracy is there and
Section 10 of the Evidence Act applies. Prosecution in the
present case has not led any evidence to show that any
particul ar accused continued to be a nenber of the
conspiracy after his arrest.

Though we have held that confession of ‘an accused
recorded under Section 15 of TADA is substantive evidence
agai nst coaccused we nmmy take note of an  alternative
argunent of M. Altaf Ahnad. He said even if it s/  held
that the confession under Section 15 TADA can be adnitted
only if there is corroboration, under Section 10 'of the
Evi dence Act the confession of an accused can neverthel ess
be a substantive evidence agai nst co-accused if it satisfies
the requirenent of that Section

It is true that provision as contained in Section 10
is a departure fromthe rule of hearsay evidence. There can
be two objections to the admssibility of evidence under
Section 10 and they are (1) the conspirator whose evi dence
is sought to be admitted against co-conspirator is not
confronted or crossexanmined in Court by the co-conspirator
and (2) prosecution nmerely proves t he exi stence of
reasonable ground to believe that two or nore persons have
conspired to conmt an offence and that brings into
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operation the existence of agency relationship to inplicate
co-conspirator. But then precisely under Section 10

Evidence Act statenent of a conspirator is adnissible
agai nst co-conspirator on the prem se that this relationship
exi sts. Prosecution, no doubt, has to produce independent
evidence as to the existence of the conspiracy for Section
10 to operate but it need not prove the sane beyond a
reasonabl e doubt . Crimnal conspiracy is a partnership in
agreenment and there is in each conspiracy a joint or nutua

agency for the execution of a common object which is an
of fence or an actionable wong. Wen two or nore persons
enter into a conspiracy any act done by any one of them
pursuant to the agreenment is, in contenplation of law, the
act of each of them and they are jointly responsible
therefor. This neans that everything said, witten or done
by any of the conspirators in execution of or in reference
to their conmon intention is deened to have been said, done
or witten by each of them A conspirator is not, however,

responsi ble for acts done by a conspirator after the
term nation of the conspiracy as aforesaid. The Court is,
however, to guard itself  against -readily accepting the
statement of a conspirator - against the co-conspirator.
Section 10 is a special provision in order to deal wth
dangerous crimnal ~combinations. Normal rule of evidence
that prevents the statement of one co-accused being used
agai nst another under Section 30 of the Evidence Act does
not apply in the trial of conspiracy inviewof Section 10
of that Act. When we say that court has to guard itself
agai nst readily accepting the statenent of a  conspirator
agai nst co-conspirator what we nmean is that court |ooks for
sone corroboration to be on the safe side.” It is not a rule
of law but a rule of prudence bordering on | aw. Al said
and done wultimately it is the appreciation of evidence on
whi ch the court has to enbark.

I n Bhagwandas Keshwani  and anot her vs. State of
Raj ast han (1974 (4) SCC 611 at 613), this Court said that in
cases of conspiracy better evidence than acts and statenents
of coconspirators in pursuance of the conspiracy is hardly
ever avail abl e.

Sone of the broad principles governing the |aw of
conspiracy may be summarized though, as the nane inplies, a
sunmary cannot be exhaustive of the principles.

1. Under Section 120A I1PC offence of crininal

conspiracy is comritted when two or nore persons

agree to do or cause to be done an illegal act or
| egal act by illegal means. Wen it is [egal act by
illegal means overt act is necessary.  Ofence of
crimnal conspiracy is exception to the general |aw
where intent al one does not constitute crime. It is
intention to commit «crine and joining hands with
persons having the sane intention. Not only the

intention but there has to be agreenent to carry out
the object of the intention, which is an offence.
The question for consideration in a case is did al
the accused had the intention and did they agree
that the crime be commtted. It would not be enough
for the offence of conspiracy when some of the
accused nerely entertained a w sh, howsoever,
horrendous it may be, that offence be committed.

2. Acts subsequent to the achieving of object of
conspiracy nmay tend to prove that a particular
accused was party to the conspiracy. Once the
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obj ect of conspi racy has been achieved, any
subsequent act, which nay be wunlawful, would not
make the accused a part of the conspiracy |ike
giving shelter to an absconder

3. Conspiracy is hatched in private or in secrecy.
It is rarely possible to establish a conspiracy by
direct evidence. Usually, both the existence of the
conspiracy and its objects have to be inferred from
the circunstances and the conduct of the accused.

4. Conspirators may, for exanple, be enrolled in a
chain A enrolling B, Benrolling C, and so on; and
all will be nenbers of a single conspiracy if they

so intend and agree, even though each nenber knows
only the person who enrolled himand the person whom
he enrolls.” There may be a kind of unbrella-spoke
enrol lment, where a single person at the centre
doi ng-the enrolling and all the other nenbers being
unknown to each other, though they know that there
are to be other menbers.” These are theories and in
practice it my be difficult to tell whether the
conspiracy ina particular case falls into which
category. It may, however, even overlap. But then
there has to be present nutual interest. Per sons
may be nenbers of single conspiracy even though each
is ignorant of the identity of many ot hers who nay
have diverse ' role to play. It is not a part of the
crime of conspiracy that all the conspirators need
to agree to play the sanme or an active role.

5. Wen two or nore persons agree to commit a crine
of conspiracy, then regardless of maki ng or
consi deri ng any plans for its conmmssion, and
despite the fact that no step-is taken by any such
person to carry out their common purpose, a crine is
conmitted by each and ‘every one who joins in the
agreenment. There has thus to be two conspirators

and there nmay be nmore than that. To prove the
charge of ~conspiracy it is - not necessary that
intended crime was conmitted or not. |f commtted

it may further help prosecution to prove the charge
of conspiracy.

6. It is not necessary that all conspirators should
agree to the comon purpose at the sane tine. They
may join with other conspirators at any time before
the consummation of the intended objective, and al
are equally responsi ble. Wat part each conspirator
is to play may not be known to everyone or the fact
as to when a conspirator joined the conspiracy and
when he |eft.

7. A charge of conspiracy may prejudice the accused
because it is forced theminto a joint trial and the
court may consider the entire mass of evidence
agai nst every accused. Prosecution has to produce
evi dence not only to show that each of the accused
has know edge of object of conspiracy but al so of

the agreement. In the charge of conspiracy court
has to guard itself against the danger of unfairness
to the accused. I ntroducti on of evidence agai nst
some may result in the conviction of all, which is

to be avoided. By nmeans of evidence in conspiracy,
which is otherwi se inadm ssible in the trial of any
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ot her substantive offence prosecution tries to
inmplicate the accused not only in the conspiracy
itself but also in the substantive crine of the
all eged conspirators. There is always difficulty in
tracing the precise contribution of each nenber of
the <conspiracy but then there has to be cogent and
convi nci ng evi dence agai nst each one of the accused
charged with the offence of conspiracy. As observed
by Judge Learned Hand that "this distinction is
i mportant today when many prosecutors seek to sweep
within the dragnet of conspiracy all those who have
been associ ated in any degree whatever with the main
of fenders".

8. As stated above it is the unlawful agreement and
not its acconplishnment, which is the gist or essence
of the crime of conspiracy. O fence of crimna
conspiracy is conplete even though there is no
agreenent as to the neans by which the purpose is to
be acconpli shed. It~ is the wunlawful agreenent,
which is the gravaman of the crinme of conspiracy.
The unl awful agreenment which anpbunts to a conspiracy
need not be formal or express, but may be inherent
in and inferred fromthe circumstances, especially
decl arations, acts, and conduct of the conspirators.
The agreenent’ need not be entered into by all the
parties to it at the sanme tinme, but may be reached
by successive actions evidencing their joining of
the conspiracy.

9. It has been said that a crimnal conspiracy is a
partnership in crine, and that there is in each
conspiracy a joint or nmutual agency f.or t he
prosecution of a commn plan. Thus, if two or nore
persons enter into a conspiracy, any act done by any

of them pursuant to t he agr eenment is, in
contenplation of law,  the act of each of 'them and
they are jointly responsible therefor. Thi s /neans

that everything said, witten or done by any of the
conspirators in execution or  furtherance of the
conmon purpose is deemed to have been said, done, or
witten by each of them And this joint
responsibility extends not only to what is done by
any of the conspirators pursuant to the origina

agreement but also to collateral acts Jincident to
and grow ng out of the original purpose. A
conspirator is not responsible, however, for acts
done by a co-conspirator after termwnation of the
conspiracy. The joinder of a conspiracy by a new
nenber does not create a new conspiracy nor does it
change the status of the other conspirators, and the
nere fact that conspirators individually or in
groups performdifferent tasks to a common end does
not split up a conspiracy into several different
conspi raci es.

10. A man may join a conspiracy by word or by deed.
However, crinminal responsibility for a conspiracy
requires nore than a nerely passive attitude towards
an existing conspiracy. One who commits an overt
act with knowl edge of the conspiracy is guilty. And
one who tacitly consents to the object of a
conspiracy and goes along with other conspirators,
actually standing by while the others put the
conspiracy into effect, is guilty though he intends
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to take no active part in the crine.

Havi ng thus held that the object of the conspiracy
was to kill Rajiv Gandhi; that no offence under Sections 3
or 4 of TADA had been committed and after having considered
t he principl es regarding the ingredients of crimna
conspiracy; appreciation of evidence in a case of
conspi racy; subm ssions of M. Nat araj an that he is not
chall enging the convictions and sentence passed on the
accused wunder the provisions of the Arms Act, Expl osives
Subst ance Act, Indian Wrel ess and Tel egraphy Act, Passport
Act, Foreigners Act and Sections 201, 212 and 216 IPC, we

proceed to consider as to whether all or any one of the
accused before us were nenbers of the crimnal conspiracy,
still keeping in viewthe foll ow ng aspects: -

1. Presence of LTTE on Indian soil before and after
| ndo- Sri Lankan Accord is undi sput ed. Its
activities went ostensibly wunderground after the
Accord. LTTE was having various activities in India
and- sone  of these were (1) printing and publishing
of books and magazines for LTTE propaganda, (2)
holding of canps for arms training in India and
various other places in Tam| Nadu (This was done
openly till the Indo-Sri Lankan Accord), (3)
collection/and raising of funds for its war efforts
in Sri Lanka, (4) treatnment of injured LTTE cadres
in I ndi a, (5) nmedi cal assi stance and (6)
transporting of goods like petrol, diesel, |ungies,
medi ci nes, w rel ess equipnments and explosives and
even provisions-to Sri- Lanka.

2. Hring of houses in Tam | Nadu was for ' various
activities of the LTTE, which included houses for
the treatment of injured LTTE cadres.

3. Sivarasan was having other activities in Tam!|
Nadu. He was to make arrangenments for Santhan (A-2)
to go to Switzerland and for Kangasabapathy (A-7)
and Athirai (A-8) to go to Delhi and from there to
Ger many. He was to nake arrangenent to recruit
persons to inpart arns training in Sri Lanka through
Ravi (A-16) and Suseendran (A-17) —and to arrange
houses at Madras through Robert Payas (A-9),
Jayakumar (A10) and Vijayan (A-12) for the stay  of
LTTE cadres not necessarily for conspirators. He
financed Vijayanandan (A5) in Madras for purchase of
books for LTTE library in Jaffna. Shanmugham ( DA)
in his confession (Exh.P-1300) stated that Sivarasan
with others stayed in a house at Kodiakkarai and
they were arranging to send petrol and diesel oil by
boat to LTTE in Sri Lanka.

4. In case of sone of the accused including
deceased accused there is no evidence whatsoever
that they wer e nmenber s of the conspi racy.
Prosecution has been wunfair to charge themwth
conspi racy.

5. There is no evidence that all the nine persons,
who arrived in India by boat on 1.5.1991, nanely,
Si varasan, Subha, Dhanu, Nero, D xon, Santhan (A-2),
Shankar (A-4), Vijayanandan (A-5) and Ruben (A-6),
were nenbers of the conspiracy. |In this group there
was Ruben (A-6), who cane to India to have an
artificial leg fixed which he had lost in a battle




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 154 of 195

with Sri Lankan arny.

6. Prosecution al so nanmed Jamuna @ Janeel a (DA) as
a conspirator, who had also cone to India for fixing
an artificial linmb, which she had also lost in a

battle with Sri Lankan arny. There is not even a
whi sper in the whol e nmass of evidence that she had
even know edge of any conspiracy to kill Rajiv
Gandhi. Sinmply because she was found dead having
conmitted suicide along wth Sivarasan, Subha and
ot hers at Bangal ore, could not nmake her a menber of
the conspiracy.

7. From frequent and unexpl ai ned neetings of sone
of the accused with others, who have been charged
with conspiracy, it cannot be assunmed that they al
wer e nenbers of t he conspi racy. Thi s is
particularly SO when  LTTE was having various
activities on Indian soil for its war efforts in Sr
Lanka. Notebook (Exh.P-1168) seized by the police
gives —bio-data of sonme LTTE cadre working in India
though that list is not extensive. It also contains
the bio-data of Irunmborai (A-19).

8. Al the persons, who cane fromSri Lanka during
t he strife, did not cone - through authorized
channels. It is also to be seen if the accused now
charged with conspiracy and all eged to have come to
India in the guise of refugees were not in fact
ref ugees. Rat her evidence shows that Raobert Payas
(A9), Jayakumar (A-10) and Shanthi (A-11) as one
group and Vijayan (A-12), Selvaluxm (A-13) and
Bhaskaran (A-14) as the second group, were 'in fact
wanting to come to India due to conditions
prevailing in Sri Lanka. They had no nmoney to pay
to LTTE. They were exenpted from paying any toll to
LTTE on their agreeing to hire houses in Tanm | Nadu
for stay of LTTE cadre and on their being  prom sed
help by LTTE. When they so agreed they were not
aware that what was the object behind their~ hiring
the houses. Evidence regardi ng providing shelter to
the conspirators either before or after the object
of the conspiracy has been achieved, is not
conclusive to support the charge of conspiracy
agai nst them

9. Robert Payas (A-9), Jayakumar (A-10) and Vijayan

(A-12) were hard-core LTTE activists. They were
living in Sri Lanka with their famlies and suffered
because of t he t ur noi | there. They ~may be
synpat hi zers of LTTE having strong feelings  against
| PKF. Consi der the background in which they
accepted the offer of LTTE to neet their expenses in
India. It could be that they thenselves felled into

the trap because of the circunstances in which their
famlies were placed in Sri Lanka and the conditions
prevailing there.

Now, we proceed to exam ne individual cases keeping
in viewthe evidence and | aw on the subject.

Dhanasekar an (A-23)
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Vi cky (A-25)

The obj ect of the conspiracy was achi eved on May 21,
1991. There is no evidence agai nst Dhanasekaran (A-23), an
I ndi an national, Rangam (A-24), Sri Lankan national, Vicky
(A-25), Sri  Lankan National and Ranganath (A-26), Indian
nati onal, that they were nenbers of the conspiracy. They
came in the picture after the object of the conspiracy had
been achi eved. However, they knowingly that Sivrasan and
Dhanu had commtted the offence of nmurder of Rajiv Gandhi
intentionally screened themfromlegal punishnent. Evidence
agai nst Dhanasekaran (A-23) shows that he was fully aware of
the invol verent of Sivarasan and Subha in the nurder of
Rajiv Gandhi and with that full know edge he transported
themin an oil tanker (M3 543) owned by himfrom Mdras to
Bangal ore to evade their arrest. In his confession
Dhanasekaran (A-23) described how he was able to transport
Si varasan, Subha and Nero, hidden in his tanker lorry. His

confession is —corroborated anobngst. others by S. Syed
| brahi m ( PW 232), i nsurance surveyor, S. Vasudevan
(PW245), cashier of petrol punp and his driver R  Sel var aj
(PW230).

Simlarly, Rangam (A-24) was havi ng know edge of the
of fence of murder conmitted by Sivarasan and Subha and he
hel ped and assi st ed Dhanasekaran (A-23) and Vicky (A-25) in
transporting them from Madras to Bangal ore. At Bangal ore
al so he transported Sivarasan, Subha and others in Maruti
Gypsi (MO540), which had been purchased with the help of
Dhanasekaran (A-23) and was given by Tri chy Sant han
(deceased accused) to Rangam (A-24).  This Maruti Gypsy was
green in colour but then in order to avoid its detection by
the police Rangam (A-24) gave this vehicle to workshop at
Bangal ore for changing its colour. ~Rangam (A-24) thus also
nmade efforts to destroy evidence besides harbouring and

sheltering Sivarasan, Subha and Nero wth full “know edge
that they were involved in the assassination of Rajiv
Gandhi. In the last week of June, 1991 he was directed by

Trichy Santhan (deceased accused) to neet Dhanasekaran
(A-23) for shifting Sivarasan, Subha and Nero from Madras to
Bangal ore. Confession of Rangam (A-24) is corroborated by
Mudulla (PW65), wfe of Ranganath (A-26), R  Selvaraj
(PW230), driver and K.N. Mhan (PW222), nechanic of the
wor kshop, who repainted Maruti Gypsy.

Vi cky (A-25) was al so aware that Sivarasan and Dhanu
were involved in the assassination of Rajiv Gndhi. He
acconpani ed Dhanasekaran (A-23) and Rangam (A-24) in tanker
lorry (M>543) for shifting Sivarasan, Subha and Nero from
Madras to Bangalore. He had opened the top 1lid of the
tanker for Sivarasan, Subha and Nero to get into the tanker.
This was done with a view to evade the arrest of Sivarasan,
Subha and Nero. Evidence against Vicky (A-25) is sane  as
agai nst Dhanasekaran (A-23) and Rangam (A-24) and his case
is simlar to them He had conme to India for the first tinme
in 1985 and again in 1990. He was given the task of | ooking
after wounded LTTE personnel, who had come to India for
treat nent.

Ranganath (A-26) gave shelter to Sivarasan, Subha,
Nero and others in his house knowi ngly that both Sivarasan
and Subha were involved in the assassination of Rajiv
Gandhi. He helped Rangam (A-24) to take Maruti Gypsy
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(M>540) and Fiat car (CAU 6492) to the workshop for
changi ng col our of the vehicles respectively from green to
white and sky blue to white. After colour of Maruti Gypsy
had been changed he took delivery of the same. He got the
Fiat car recovered fromthe workshop during investigation.
Hi s conduct in getting the colour of the vehicle changed

showed his total involvenent in harbouring of Sivarasan
Subha and others. He then hel ped the accused in renting a
house for them in a false name. In the case of Ranganath

(A-26), his wife Mudulla (PW65) has deposed against him
There is no evidence to show that Ranganath (A-26) was under
any threat and that on that account he had harboured the
accused Sivarasan, Subha and others. her evidence agai nst
Ranganath (A-26) is that of E. Anjanappa (PW218), |I|andlord
of his house, his three friends R Raj an (PW223), R
Jayashankar (PW229) and K. Prenkumar (PW227) and the car
mechani ¢ K.N. Mhan (PW222).

These four accused Dhanasekaran (A-23), Dhanasekaran
(A23), VMicky (A-25) and Ranganat h (A-26) have been rightly
convicted for that offence  under Section 212 |PC The
Desi gnated Court sentenced to each of them to undergo
rigorous inprisonment for two years. Ranganath (A-26) has
al so been convicted for an offence under Section 216 |PC and
sentenced to wundergo rigorous inprisonnment for two years.
Rangam (A-24) and Vicky (A-25) being foreign nationals have
al so been convicted and sentenced  for an offence under
Section 14 of Foreigners Act inasnuchas they came to India

through illicit channel wthout ~holding any valid trave
docunents and unaut horizedly stayed in |ndia. Convi cti on
and sent ence under —all these charges have 'not been

chal | enged.

Nalini (A1)

Nalini (A1) in her confession has i mplicated
hersel f. We have rejected any chall enge to her confession
being i nvoluntary. She |linked nany others in the chain of
conspi racy. Her confession gives. her pivot role in the
conspiracy. She nmade extra judicial confession to Sasikala
(PW132) and Ravi (PW115). Ravi (PW115) is not expressive
about the extra judicial confession given to him Sasikala
(PW132) gives details of the extra judicial confession
Confession of Nalini (A-1) also stands corroborated in

material particular by other evidence. Nalini (A1) is
educated. She is post-graduate. In her association with
Murugan (A-3), Sivarasan, Subha and Dhanu she devel oped
extreme hatred against |IPKF and Rajiv Gandhi. She got

associated with LTTE activities sone tine in February, 1991.
She did have a lurking feeling that sone action was in
contenpl ation by Sivarasan, Subha and Dhanu. On 7.5.1991
she gets a positive feeling that they were planning to kil

certain | eaders. However, w reless nessage (Exh.P-392),
whi ch was sent on 7.5.1991 by Sivarasan to Pottu Anmman and
which was intercepted and decoded, showed that till this
date Nalini (A1) had no knowl edge about any conspiracy to
kill Rajiv Gandhi. Further that till 7.5.1991 only three
persons Sivarasan, Subha and Dhanu knew the object of
conspiracy to kill Rajiv Gandhi. On 19.5.1991 she got a

strong feeling that Rajiv Gandhi was the target but she
continues to associate with them It was on 21.5.1991 that
she agreed to associate herself with the killing of Rajiv
Gandhi and becane nenber of the conspiracy. On that day she
goes with the group conprising Sivarasan, Subha and Dhanu
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from her house to achieve the object of conspi racy.
Hari babu al so joins themon way to Sriperunbudur where Rajiv
Gandhi was to address the public neeting. She has been
given a role. She has to give cover to Subha and Dhanu so
that they may not be identified as Sri Lankan Tami|ls and
when the expl osion occurs she acts as per instructions. She
takes Subha with her to a particular place, perforns the
role assigned to her and then goes into hiding. She is
fully involved in the crine. Wen she absconds and goes to
the house of Ravi (PW115) with Mirugan (A-3) after the
assassi nation of Rajiv Gandhi she introduced Murugan (A3) as
her brother-in-law by the nane Raju. To Sasikala (PW132)
she introduced Mirugan (A-3) as her brother-in-law by the
nane Dass (Thass). No doubt if she had the know edge that a
conspiracy was afoot tokill ‘Rajiv Gandhi that would not
make her part of the conspiracy. But then she becane a
conspirator only when she agreed with the group to go ahead
to ki1l Rajiv’ Gandhi and becane part of the group.
Confession of Nalini- (A-1) finds «corroboration from the
confession ~of her co-accused, extra judicial confession of
Sasi kal a —(PW132), Wi t nesses and exhibits i ncl udi ng
phot ogr aphs. Her presence at the scene of crime could not
be disputed. Confessions are of her nother Padma (A-21),
br ot her Bhagyanat han (A-20), Arivu (A-18) and Miurugan (A-3)
and statenents of w tnesses (PW96) N. Sujaya Narayan, a
coll eague of Nalini’ (A-1) in Anabond Silicons, who deposes
to her association with Mirugan (A-3);  (PW233) Bharathi,
friend of Kalyani, a sister of Nalini (A1), who deposes to
Nalini’s (A-1) association with LTTE cadre; (PW210) Sankari
(sister of Muthuraja, an LTTE activist) who also deposes
Nal i ni’s (A-1) association with LTTE,~ (PW90) Rani &
(PW189) Gajal akshim (nei ghbours of Nal i-ni (A1) at
Vel | i vakkam) who depose regarding visits of Sivarasan,
Subha, Dhanu and Murugan (A-3) to the house of Nalini (A-1);
(PW93) |I. Suyanmbu (News Correspondent) who identified the
video cassette and Sivarasan in- the cassette taken of
V.P.Singh’s public neeting held on 7.5.1991 at Nandanam
(PW77) Sankaran or Gnani (Journalist) who talks about
Si varasan’s presence at the public neeting of V.P. Singh on
7.5.1991 at Nandanam (PW81) Mani vannan (Vi deographer) who
made video coverage of public neeting of V.P.~ Singh on
7.5.1991 at Nandanam (PW 179) Gunant hal al soni (shopkeeper)
who identified Nalini (A-1) as one of the girls who cane to
his shop with assassin Dhanu; (PW94) A K Anbal agan
(enpl oyees of Poompuhar, Tani| Nadu CGovernnent Sal es Store)
who deposes sal e of sandel wood garl and on 21.5.1991; (PW27)
Shannmugam ( Congress Partynan) who is an eye wtness and
identifies Dhanu in photograph (M>16); (PW32) Anusuya
(Sub-1nspector of Police, Security) an eye wtness to the
occurrence, who identifies Sivarasan, Subha, Dhanu, Nali ni
(A-1) and Hari babu in the photograph; (PW28) Bhagawan Singh
(Journalist) also an eye witness, who has seen Sivarasan,
Har i babu and the girl (Nalini (A-1)) and identified
Si varasan in MO 2 and Haribabu in MO-17; (PW19) D. Lakshm

Al bert (Congress Party nenber) an eye Wi t ness, who
identified Nalini (A1), Subha in MO 188, Dhanu, Sivarasan
in M>16 and Haribabu in M>17; (PW20) Dr. Ramadevi

(anot her Congr ess Party nmenber and eye wtness) who
identified Nalini (A1), and Subha in MO 18 (photograph),
Dhanu & Sivarasan in MO 16 and Hari babu in MO 17; (PW215)
Chamundeeswari (Native of Sriperunbadur, who deposes that
she had given water to Nalini (Al), Subha and Sivarasan on
t he ni ght of 21.5.1991; (PW 183) Var adhar aj an K.
(Auto-driver at Thiruvellore) who transported Sivarasan,
Subha, Nalini (A-1) from Sriperunbudur to Madras and is al so
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a spot witness who heard the sound of blast from parking
lot; (PW195) R Nagaraj an (Congress Party nenber of
Thrivellore) who travelled in the auto of PW183 to
Sri perunbudur; (PW85) D. J. Swami nat han ( Nei ghbour  of
Jayakumar (A-10) at Kodungaiyur) who deposes about the
visits of Sivarasan, Subha, Dhanu, Robert Payas (A-9),
Santhan (A-2) and about Nalini (A-1) Subha and Sivarasan
watching TV on 23.5.1991 in his house and distribution of
sweets by them (PW104) S. Vaidyanathan (Cerk of Sriram
Travel s) who said regarding hiring of a car for Tirupathi by
Bhagyanat han (A-20); (PW117) R Shankar (Proprietor of
Sriram Travel s) who al so deposes about the trip to Tirupath

by Nalini (A1), Mirugan (A-3), Padma (A-21), Sivarasan and
Subha; (PW107) Ranasany (Car driver, who states regarding
the trip to Tirupathi and about stay of Nalini (A1) and
Murugan (A-3) at Tirupathi; (PW2115) Ravi Srinivasan (a
friend of Nalini (A-1)) who deposes about the stay of Nalini

(A-1) and Murugan (A-3) at his house at Madurai after the
occurrence; and (PwW288) Raghothaman K. (D.S.P., CBI, SIT,
Chi ef Investigating Oficer).” These wtnesses also prove
vari ous docurment s and mat eri al objects which fully
corroborate the confession nade by Nalini (A-1). Her being
a menber of the conspiracy to murder Rajiv Gandhi stands
fully proved.

Sant han (A-2)

Santhan (A-2), a Sri ~Lankan national, in hi s
conf essi on tal ks of - his role in the “elimmnation of
Padmanabhan, EPRLF | eader and others in Madras but « that is
not the subject-matter of the charge and it i's no terrorist
act. Santhan (A-2) was one of the nine persons, who cane
from Sri Lanka on a boat arriving at the shore of India on
1.5.1991. Hi s | eader was Sivarasan. ‘At the direction of
Sivarasan he first stayed in the house of Robert Payas
(A-9), then in the house of Haribabu and then w th / Mirugan
(A-3) and with Arivu (A-18).

Earlier he had cone to India wth Sivarasan on
15.2.1990. They reached Kodi akarai by boat. They cane to
Madras on 16.2.1990 when Sivarasan took himto the house of
one Nagarajan, a Ceylon Tamlian, who indulged in snuggling.
Si varasan took Santhan (A2) to MET (Madras Institute  of
Engi neering Technol ogy) along with Shannmugavadivel u (A-15)
and Nagarajan and got himadnitted there. He paid a sum of

Rs. 2300/ -. Nagarajan was introduced as uncle of Santhan
(A-2). Sivarasan got cloths and other material purchased
for Santhan (A-2). He took the responsibility to neet al

the hostel and ot her expenses of Santhan (A-2). After the

nmur der of Padnanabha in June, 1990 Santhan (A-2) returned to
Sri Lanka.

On 16.5.1991 Sivarasan had told him that he was
going to help Subha and Dhanu to finish Rajiv Gandhi.  He
was al so told that Prabhakaran had paid special attention to
him (Santhan (A2))after the nurder of Padmanabha  and
i mportant works were allotted to himand the reason for al
that was the cooperation given by him (Santhan (A-2)) in the
matter of killing of Padmanabhan. Earlier it was Kanthan
an LTTE activist, who was handling the finances of Sivarasan
and now it was Santhan (A-2), who had taken the charge from
Kanthan. On 15.5.1991 on the strength of letter from
Si varasan, addressed to Kanthan, he was given a sumof Rs.5
| akhs by Kanthan to be handed over to Sivarasan. Si var asan
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took Rs.2 lakhs out of that and asked Santhan (A-2) to keep
the balance with him On 17.5.1991 Santhan (A-2) and
Sivarasan went to Easwari Lodge to neet Shankar (A-4), who
had al so come with themin the boat carrying nine persons on
1.5.1991. Qut of the mney Ilying with Santhan (A-2)
Si varasan gave Rs.10,000/- to Shankar (A-4). On 18.5.1991
Sant han (A-2) gave another sum of Rs.20,000/- to Sivarasan

Sane day in the afternoon Santhan (A-2) on the instructions
of Sivarasan went to the house of Robert Payas (A-9) and
gave Rs.4,000/- to Ruben (A6), who was there at that tine.
Anot her sum of Rs.1 |akh was given to Santhan (A-2) to be
handed over to Sivarasan. Santhan (A-2) in his confession
said that he in all received Rs.9.50 | akhs which npbney he
gave to Si var asan. Qut of that Sivarasan gave him
Rs. 50,000/ - to neet his expenses. He also gave account to
Si var asan. Sant han ~ (A-2) gave nonies to Mirugan (A-3),
Jayakumar (A-10), and deceased -accused Keerthi. That was
after the assassination of Rajiv Gandhi. Wen Santhan (A-2)
was in the house of Jayakumar (A-10) on 20.5.1991 Sivarasan

was al so there. On the following day, i.e., 21.5.1991
Sant han (A-2)dd went to see norning show novie in the cinem
hal | . When he returned hone he saw Sivarasan was wearing

white kurta pyjama. He saw Sivarasan inserting a white
cloth bag containing a pistol at his hip and asked him
whet her the gun was protruding outside his dress or not.
Santhan (A-2) said /it was not. Sivarasan went out al one
that day and returned around m d night. ~He woke up Santhan
(A-2) and told himthat Rajiv Gandhi-and Dhanu had di ed and
al so told that he had brought Nalini (A-1) with him who was
hel per of LTTE. This may showthat till that tine Santhan
(A-2) did not know Nalini (A-1). Thereafter the role of
Santhan (A-2) is that of dodging the police ~and harbouring
the fellow co-accused. Santhan (A-2) before, during and
after the assassination of Rajiv- Gandhi consciously and
willingly associated with Sivarasan in achieving the object
of conspiracy. He said even after confirmng t hat
Si varasan, Subha and Dhanu were going to kill Rajiv Gandh
he continued to associate wth them and after t he
assassination of Rajiv Gandhi he made strenuous efforts to
shift Sivarasan out of Madras with a view to —evade arrest.
Santhan (A-2) had a strong association with Sivarasan. He
remai ned associated with Sivarasan even after he cane to
know of his plan to nmurder Rajiv Gandhi. He paid noney to
Sivarasan to finance his crimnal syndicate. It~ is not
necessary for wus to determine how nuch noney given by
Santhan (A-2) to Sivarasan was utilized by ‘him to  achieve
the object of conspiracy but we can inpart know edge to
Santhan (A-2) that some of it was so used and fromthis. and
ot her circunmstances we can safely infer his participation in
the crine and his being a nmenber of the conspiracy to kil
Rajiv Gandhi. No doubt as originally planned Santhan (A-2)
was to go abroad fromlndia and for that purpose attenpt was
being made to get him passport, visa, etc. but was not
successful, but then in the meanwhile he becane nenber  of
the conspiracy being a confidante of Sivarasan. It is
agreenment, which is sine qua non of the offence of
conspiracy which is quite discernible in the case of Santhan
(A-2).

Mur ugan (A-3)

Murugan (A-3) is a Sri Lankan national and a
hard-core LTTE activist. He was nenber of the suicide squad
of LTTE which he joined in January, 1991. In January, 1991
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itself he came to India on the direction of absconding
accused Pottu Anman and was given specific jobs of preparing
sketches of the interior of Madras Fort, Police Headquarters
at Madras and various other police stations and their
|ocations. He was also asked to take photographs and
vi deographs of these places. When he arrived at the Indian
shore he was received by Sivarasan. In the course of tine
he canme in contact wth Bhagyanathan (A-20), his nother
Padma (A-21) and then with Nalini (A-1). He was introduced
to Haribabu (deceased accused) by Bhagyanathan (A-20). He
gave financial help to the famly of Padma (A-21). Mur ugan
(A-3) in his confession statenent said that earlier there
was a plan to establish a household in Del hi by taking Padma
(A-21) there but that plan did not proceed. Sivarasan in
his wreless nessage (Exh.P-378) dated 22.3.1991 to Pottu
Amman said that "if it is Delhi, lot of tine and Ilot of
efforts will be required". In March, 1991 when Sivarasan
asked Murugan (A-3) to go to Delhi and also to find out if
Padma ' (A-21)  would come with himhe felt that plans were
bei ng made for a serious act 1ike nurder. |n Madras Mirugan
(A-3) joined Vivekananda Kalvi NlayamlInstitute in the nane
of Rajan @Doss. After some tinme he joined Sabari Coll ege.
This was done to show'that he was staying in Madras to |learn
Engl i sh, etc. Murugan (A-3) started visiting Nalini (A-1)
at her office and at her house at Villivakkam He fully
i ndoctrinated her and told her about the activities of LTTE
in Sri Lanka and the atrocities committed by | PKF and their
hatred towards Rajiv Gandhi. When-Nalini (A-1) expressed
her desire to vacate her house in Villivakkam Mirugan (A-3)
per suaded her not to do so. He told her that Sivarasan was
bri ngi ng two LTTE tigresses from Sri- Lanka for LTTE
operations who woul d be staying with her and that she should
accommodate themin her house. Nalini (A1) agreed to the
persuasion of Mirugan (A-3) and did not vacate the house.
Nalini (A-1) was infatuated towards Mirugan (A-3) and wanted
to marry him He, however, did not agree as that was
against the LTTE code of conduct. He was, however, having
sexual relations with Nalini (A-1) at her house. In this
house Subha and Dhanu al so used to visit Nalini (A1) after
they had conme to India. Bl asting of Vellore Fort and
releasing of the LTTE mlitants, detained there, was one of
the LTTE works in India as confessed by Miurugan (A-3). In
the end of March, 1991 Sivarasan told Mirugan (A-3) that he
woul d garland Rajiv Gandhi in a public neeting and asked
Murugan (A-3) whether he could arrange an | ndian girl for
the purpose. Mirugan (A-3) at that time understood that the
next target was Rajiv Gandhi since he was responsible for
the atrocities conmtted by IPKF and there were |ot of
feelings to weak vengeance on him Mur ugan (A-3)
understood that Sivarasan had cone with a plan to nurder
Rajiv Gandhi. Mirugan (A-3) said he woul d arrange-an | ndi an
girl and introduced Nalini (A-1) to Sivarasan telling her
that he was his boss. Murugan (A-3) and Nalini (A1)
attended the public meeting at Marina Beach, which was
addressed by Rajiv Gandhi and Jayal al it ha.

Then in April, 1991 Sivarasan told Mirugan (A-3)
that he had to bring two girls Subha and Dhanu from Sr
Lanka and that in order to finish the job he required an
Indian girl as both Subha and Dhanu woul d speak Tam| in Sri
Lankan dialect and in order to mingle in the group wthout
anyone suspecting there was need of an Indian Tam | girl.
Si varasan and Murugan (A-3) then decided to nmke use of
Nalini (A-1). On 7.5.1991 Murugan (A-3) along with Nalin
(A-1), Subha, Dhanu, Sivarasan, Haribabu and Arivu (A-18)
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attended the public neeting addressed by V.P. Singh, forner
Prime M nister of India, at Nandanam Madras. Thi s
operation was a 'dry run’ operation. Rajiv Gandhi was also
former Prime Mnister of India. Security arrangenments woul d
be sane for both V.P. Singh and Rajiv Gandhi. These
accused therefore conducted rehearsal at the public neeting
for the purpose of gaining access to the VIP under the guise
of garlanding him Now Murugan (A-3) was sure that Rajiv
Gandhi would be the target. |In order to gain access to V.P.
Singh in the public nmeeting Press Accreditation Cards were
forged, which were prepared by Haribabu for Mirugan (A-3)
and Sivarasan. Forged Press Accreditation Card wth the
phot ograph of Mirugan (A-3) (Exh.P-521) was seized fromthe
house rented by Mirugan (A-3) at W©Madi pakkam after the
assassi nation of Rajiv~ Gandhi . After this dry run was
conpleted on 7/8.5.1991 Subha and Dhanu wote tw letters,
one addressed to-absconding accused Pottu Amman ( Exh. P-95)
and the other to the absconding 6 accused Akila (Exh.P-96).
Both these letters are dated 9.5.1991 and were handed over
to Murugan (A-3) for their being delivered in Sri Lanka.
Anot her letter (Exh.P-453) witten by Bhagyanathan (A-20) to
Baby Subramaniam was also given to Miurugan (A-3). By this
time Mirugan (A-3) had received i nstructions t hr ough
Sivarasan to go to Sri- Lanka. These | etters and ot her
materials were carried by Mirugan (A-3) to Kodiakarai in the
second week of May, 1991. He waited there for the boat to
arrive from Sri Lanka. Since the boat did not arrive he
handed over six baggages (boxes) to M Mari appan (PW86),
an enployee of the deceased accused Shannmugham and returned
to Madras. These six baggages (boxes) were subsequently
recovered on the information given by Murugan (A-3), which
were kept concealed in a pit near the house of Shanmugham by
M  Mariappan (PW86). These were seized by Velliapand

(PW282), Inspector, CBI, on 25.7.1991.  In the articles so
recovered fromthese baggages (boxes) there were also two
volumes of the book ’'Satanic Force’ (M3 124 and MO 125),
vi deo cassettes show ng various parts of Fort St. Geor ge
(M3 323) and photographs of DG s office, Fort St. George
(M>256 to 259), etc. Mirugan (A-3) was present in the
house of Padma (A-21) on 20.5.1991 when Sivarasan cane
there. It was at that tine that final  plan was  discussed
and worked out for carrying out the object of conspiracy to
kill Rajiv Gandhi at the public neeting at Sriperunbudur.
On 21.5.1991 when Nalini (A-1) cane to the house of her
not her Padma (A-21) Miurugan (A-3) rem nded her to go to her
house at Vellivakkam before 3.00 p.m wher e Sivarasan

Subha and Dhanu were to neet her as fromthere they were to
proceed towards Sriperunmbudur where Rajiv Gandhi was to
address the public neeting. On 20. 5. 1991 on the
instructions of Sivarasan, Mirugan (A-3) had gone to the
house of Haribabu and told the sister of Haribabu to inform
Hari babu to go to the house of Padma (A-21) that day. It
was Mirugan (A-3), who at the instance of Sivarasan

arranged Nalini (A-1), an Indian girl for acconpanying Subha
and Dhanu to act as their cover so as not to expose their
identity. Conduct of Miurugan (A-3) before and after the
assassination of Rajiv Gandhi |eaves no doubt in our minds
that he had agreed to achieve the object of conspiracy which
was to nmurder Rajiv Gandhi. On 7.6.1991 Murugan (A-3) gave
two code sheets (MOLO7 and MO 108), neant for communicating
secret nmessages through wireless set, to Padma (A-21) and
asked her to keep themin safe custody. She gave those two
sheets to her coll eague Devasena Raj (PW73), which were
subsequently seized from her by the police. There is
sufficient evidence on record to show as to how after the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 162 of 195

assassi nation of Rajiv Gandhi Mirugan (A-3) and Nalini (A-1)
absconded and took refuge at various places including
Tirupathi, Madurai and Devengere in the State of Karnataka
and the fact that identity of Mirugan (A-3) was conceal ed by
them Conf essi on of Miurugan (A-3) stands corroborated with
the confessions of his coaccused Nalini (A1), Santhan
(A-2), Arivu (A-18), Bhagyanathan (A-20) and Padma (A-21)
and by independent witnesses showi ng his being a nmenber of
the crimnal conspiracy with the object of killing Rajiv
Gandhi .

Shankar (A-4)

Shankar (A-4) is a Sri Lankan national. He cane to
India on 1.5.1991 in the group of nine. This group of nine
persons had come to Kodiakarai on the |Indian coast. U to

15.5.1991 Shankar (A-4) stayed wth one Jagadisan and
thereafter from 16.5.1991 to 23.5.1991 at Easwari Lodge,
Madr as. Wil e at Kodiakarai he happened to neet Mirugan
(A-3), who gave himtel ephone nunmber of Nalini (A1) on a
slip (Exh.P-1062). While at Easwari Lodge Santhan (A-2) and

Si varasan net Shankar (A-4) and gave him Rs. 10,000/-. It
was during his stay at Easwari Lodge that. he |earnt about
the assassi nation of Rajiv Gandhi on 21.5.1991. On

23.5.1991 he tried to contact Sivarasan or Robert Payas
(A-9) on telephone nunber 2343402 installed at Ebenezer
Store but was unable'to do so. Shankar (A-4) was arrested
on 7.6.1991 near Nagapatnam News of his arrest was flashed
i n newspapers. Si varasan sent ‘a wirel ess message to Pottu
Amman on 9.6.1991 (ExhP-401) which reads: "there is news
that one of ny associates was caught at Nagapatnam He has
tol d things/news about nme". That ~is all the evidence
agai nst Shankar (A-4). Accepting all this evidence to be
correct it merely shows that Shankar (A-4) had association
with Sivarasan, Santhan (A-2), Robert Payas (A-9) and other
menbers of LTTE. This is far from show ng that Shankar (A4)
had even any know edge of the plan.to murder Rajiv Gandhi
the object of conspiracy. Sinply because he cane to India
on 1.5.1991 in the group of nine along wth ~Sivarasan and
assassins will not be enough to inpart even know edge to him
of the conspiracy with the object to kill Rajiv Gandhi
Apart fromthe general charge of conspiracy Shankar -~ (A-4)
has also been charged for an offence under Section 3(3) of
TADA and for offence punishable under ~Section 14 of
Forei gners Act, 1946. Charge wunder Section 3(3) of TADA
must fail in view of what we have said earlier that no
of fence under TADA has been made out against the accused.
As regards the offence under Section 14 of the  Foreigners
Act he has been convicted and sentenced as he entered |India
unaut horisedly. In fact his conviction and sentence on this
charge have not been chal | enged.

Vi j ayanandan ( A-5)

He is a Sri Lankan national and is also a senior
nenber of LTTE. He was one of the nenbers of the group of
nine who arrived in India on 1.5.1991 by the boat reaching
at Kodi akarai at the coast of India. He was found in
possessi on of forged passport (MO>559), which was seized
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during the investigation. In Madras he stayed at Konal a
Vilas Lodge on 8.5.1991 and 9.5.1991. |In the guest register
of the | odge (Exh.P-496) he described hinself as an Indian
hailing from Mdurai in Tami| Nadu. In the columm ’purpose
of visit’ he mentioned the same as "marriage" and profession
as "teacher”. On 9.5.1991 Arivu (A-18) nmet himin the | odge
and took himto the house of N Vasantha Kumar (PW75)
where he stayed. In his statenent N. Vasant ha Kunar
(PW75) said that while Vijayanandan (A-5) was staying in
hi s house he used to express his hatred towards Rajiv Gandh

and | PKF and was also narrating the atrocities commtted by
I PKF in Jaffna. N Vasantha Kumar (PW75) also said that
Vi jayanandan (A-5) brought with hima book titled "Al ecia"
with Tam | translation (M>113) for printing. This book, he
said, dealt with life of a jewish lady who sacrificed her

life for her nation. In-his diary (M>180) Sivarasan
nmentioned on the date 8.5.1991 about paynment of Rs.50,000/to
Vi j ayanandan (A-5). [t has cone in evidence that the

purpose of Vijayanandan (A-5) comng to India was to buy
books for LTTE library and i n fact books were recovered and
sei zed. In his confession Arivu (A-18) does state about the
purchasi ng of books by  Vijayanandan (A-5). There is no
evi dence to show that Vijayanandan (A-5) had even know edge
of any conspiracy to kill Rajiv Gandhi. ' Merely association
with Sivarasan or Arivu (A-18) would not nmke Vijayanandan
(A-5) a nenber of the conspiracy alleged against him Since
he came to India clandestinely through illicit channel he
has been charged for an of fence puni shabl e under Section 14
of the Foreigners ‘Act, 1946. There is no challenge to his
convi ction and sentence to this charge. The other charge
against him is wunder Section 3(3) of TADA which stands
di sm ssed

Ruben (A-6)

Ruben (A-6) is a Sri Lankan Tam!| and is /an LTTE

mlitant. He was again one of the nmenbers of the group of
nine arrived at Kodi akarai on Indian soil on 1.5.1991 from
Sri Lanka. He had lost his one l'eg during the fight with

Sri Lankan army. He went to Jaipur via Delhi from Madras by
train on 17.5.1991 in the conpany of Vijayendran (PW111)
and an attendant. He was seen off at the railway station by
Santhan (A-2) and Sivarasan. Before his departure for
Jai pur his cloths and other necessities had been purchased
by Santhan (A-2) and Robert Payas (A-9). Both Robert Payas
(A-9) and Santhan (A-2) said in their conf essi ona
statenments that Ruben (A-6) had cone to India for getting an
artificial linb fixed. Vijayendran (PW111) in his
statenent said in the second week of April, 1991 Sivarasan
i ntroduced hinself and helped Vijayendran (PW111) in
delivering his letters to his relatives in Sri Lanka and
then getting back replies fromthem Sivarasan requested
Vijayendran (PW111) to acconpany Ruben (A-6) to Jaipur to
fix an artificial linb as he had no left |Ileg. VWhen
Vijayendran (PW111) said to Sivarasan that doctors were
available at Madras itself his reply was that in India Dr.
Sethi, who was based in Jaipur, was a specialist in this
field and he wanted the treatment fromhimonly. Sivarasan
gave Rs.15,000/- in cash to Vijayendran (PW111), which was
to neet the nedical and conveyance expenses. Vijayendran
(PW111) reserved three seats in GT. Express going to
Del hi in his own name that of Suresh Kumar, which was one of
the alias of Ruben (A-6), and other attendant Ajas Ali.
Si varasan asked Vijayendran (PW111) to use his nane as
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Mahar aj a whi ch was his pseudo nane used by himin his poens.
In Jai pur they stayed in CGol den Lodge where they had arrived

on 19.5.1991. On 22.5.1991 Vijayendran (PW111) said he
read the news of Raj i v Gandhi ' s assassi nation at
Sri perunbudur. He said they were in panic as they could be

suspected being Tam lians and in that situation Ruben (A-6)
suggested to vacate the lodge. On 23rd evening they shifted
to Vikram Lodge. Vi jayendran (PW111) said he net Rajan

manager of the | odge, and asked himto assist himfor taking
treatnent for Ruben (A-6) as the date of appointment by Dr.
Sethi was given for 13th June only. He and Ajas Ali cane
back to Madras on 27.5.1991, having left Jai pur on
24.5.1991, while Ruben (A-6) stayed in Jaipur. On the
norni ng of 29.5.1991 Vijayendran (PW111) saw the picture of
Si varasan published in the English newspaper and he was
st unned. Ruben (A-6) was arrested at Jai pur on 26.5.1991

On account of the association with Santhan (A-2) and
Si varasan . prosecution seeks to draw i nference that he was a
menber of 'the conspiracy and that the real purpose of his
going to Jaipur was to arrange a hide out and that the
ost ensi bl e purpose was given as fixing an artificial [|inb.
It is difficult to accept  the version advanced by the
prosecuti on as Ruben (A-6) had admittedly | ost his one |eg.
Vijayendran (PW111) supports the case that Ruben (A-6) did

in fact go to Jaipur for fixing an artificial leg and in
particular for the treatnent to be given by Dr. Sethi, a
renown person in the line. Sinply because  Sivarasan was

looking after the 'interest of Ruben (A-6) and neeting the
expenses woul d certainly not inpart-himwith the know edge
of the conspiracy and even if hehad a know edge there is no
evi dence to show that he agreed or was a party to the object
of the conspiracy. Charge agai nst Ruben (A-6) under Section
3(3) of TADA has to be dismissed. The other individua
charge against himis under Section 14 ~of the Foreigners
Act, 1946 since he cane to India clandestinely through
illicit channel and wthout any ~valid docunent. Hi s
conviction and sentence have not been challenged on this
char ge.

Kangasabapathy (A-7) and Athirai (A-8)

Kangasabapathy (A-7) is a Sri Lankan Tam | _and an
LTTE hel per. H s son Radha, who was LTTE Area Commander,
Jaffna, died in an encounter with the Sri -~ Lankan arny in
1987. Kangasabapathy (A-7) was also thus called Radhya
lyyah. He along wth Athirai (A-8), a hard-core LTTE

mlitant girl, came to India in the |ast week of April, 1991
inan LTTE boat from Sri Lanka. Athirai (A8) in her
confession said that she got specialised training in/ LTTE
canps. She was assigned the work of gathering intelligence
on the operations and novenents of Sri Lankan army and ot her
rival organisations |like EPRLF, PLOT, etc. Reports, she

prepared, would be handed over by her to Mathiah, another
LTTE | eader. Athirai (A-8) was introduced to Kangasabapat hy
(A-7) by Pottu Amman sone tine in March, 1991. She was told
that she would go to Delhi with Kangasabapathy (A7) for
maki ng arrangenments for her stay under the guise of |earning
H ndi or conputer. From this she wunderstood that the
purpose of this arrangenent was to collect information about
sone targetted places in Delhi relating to the work of the
organisation and that if LTTE people canme to Del hi they
could stay in her house w thout causing any suspicion

There is nothing to show that she even had the inkling of
the object of conspiracy. Kangasabapathy (A-7) was having a
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passport (MO 558) issued by Sri Lankan Governnment but he did
not use the passport to cone to India through authorised
channel . After arriving at Kodiakarai on Indian soi

Kangasabapathy (A-7) and Athirai (A-8) came to Mdras to
stay with Jayakumari (PW109), a relative of Kangasabapathy
(A-7). Sivarasan met them in the house of Jayakunmari
(PW 109). Fromthis fact prosecution seeks to contend that
only because Kangasabapathy (A-7) and Athirai (A-8) were to
acconplish the object of conspiracy Sivarasan net them and
took care of themand he was also to neet their expenses in

I ndi a. Sinply because Sivarasan was | ooking after themis
not enough to infer their being nenbers of the crimna
conspi racy. From 7.5.1991 till 1.7.1991 Athirai (A-8)
stayed with P. Thirumathi  Vinala (PW62). She was

persuaded by Sivarasan tolet Athirai (A8) stay with her
Si varasan had brought - P. Thirumathi Vimala (PW2) a letter
fromher nmother in Sri-Lanka.. On 16.5.1991 Sivarasan gave

Rs. 10, 000/- to Athirai” (A-8) for expenses. He also gave
Rs. 20, 000/- to Kangasabapathy (A-7) and asked himto go to
Del hi to arrange an accommodat.i on. On 20.5. 1991

Kangasabapat hy (A-7) acconpani ed by one Vanan went to Del hi
and arranged a house. Fromthis also an inference is sought
to be drawn by the prosecution to which also we are wunable
to agree, that it was Sivarasan who sent Kangasabapat hy
(A-7) to Del hi one /day before the object of the conspiracy
was to be acconplished to fix a house there as otherw se
there was no necessity for Kangasabapathy (A-7) to go to

Del hi . From the  notebook (M3 159) and diary (MO 180) of
Si varasan paynments nade to Kangasabapathy (A-7) and Athirai
(A-8) are recorded. Kangasabapathy (A-7) came back from

Del hi on 30.5.1991. In spite of the advice of  Jayakunari
(PW109) he did not get his nane registered with the police
as refugee from Sri Lanka. It was said that this was on
account of his fear of exposure of ~his identity. Wen
Jayakumari  (PW109) asked Kangasabapat hy (A7) about
Si var asan whose photograph  had “been published in the
newspapers he told her that it (was her inmmgination and

Si varasan was not involved. He told Jayakumari (PW 109)
that if she betrayed Kangasabapathy (A-7) and Athirai =~ (A-8)
God will not forgive her. There is a wirel ess nmessage

(Exh. P-407) from Sivarasan to Pottu Anman dated  14.6.1991
where Sivarasan informed Pottu Amman that there was no news
of Kangasabapathy (A-7), who had gone to Del hi. Simlarly
when P. Thirumathi Vimala (PW62) asked Athirai (A-8) about
Si varasan whose photo had been published, she said that
Si varasan was not connected with the assassination of Rajiv
Gandhi and that he was a newspaper reporter and that he
m ght have gone to Sriperunbudur to cover the public nmeeting
and his photo mght have been published by ni-st ake.
Kangasabapathy (A-7) and Athirai (A-8) went to New Del hi by
train on 1.7.1991. They were seen off by Santhan (A-2)
where they were arrested. Prosecution has not exam ned
Vanan wi th whom Vijayanandan (A-5) had also stayed and no
explanation is forthcomng as to why it was not done.  From
the facts narrated above prosecution seeks to draw i nference
that both Kangasabapathy (A-7) and Athirai (A-8) were
menbers of the conspiracy. It is difficult to reach any
such conclusion. The evidence only shows their association
with Sivarasan and nothing nore. Charges under Section 3(3)
and 3(4) of TADA against Kangasabapathy (A-7) and Athirai
(A-8) fail and they |ike other co-accused are acquitted of
t hese char ges. There is nothing on the record to show t hat
Kangasabapathy (A-7) and Athirai (A-8) went to Delhi in
order to fix a hide out for screening the accused invol ved
in the assassination of Rajiv Gandhi. Charge under Section
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212 against both of them nust also fail and they are
acquitted. However, charge puni shabl e under Section 14 of
the Foreigners Act, 1946 is sustained agai nst both of them
as they clandestinely came to India through illicit channels
wi t hout any valid travel docunent. Their conviction and
sentence under Section 14 of the Foreigners Act is upheld.

Robert Payas (A-9)

Shant hi (A-11)

Robert Payas (A-9) and Jayakumar (A-10) are Sr
Lankan Tami | s. Shanthi (A-11) is Indian Tam |, married to
Jayakumar (A10). Wfe of Robert Payas (A-9) is the sister
of Jayakumar (A10). From the confession of Robert Payas
(A-9) and other evidence the prosecution seeks to contend
that :-

a) he had know edge about the conspiracy to
kill Rajiv Gandhi

b) since ~Shanthi (A-11) was an Indian Tam |
this group was sent by Pottu Amman to go to Taml
Nadu to fix a house for Sivarasan and ot her nmenbers
of the <conspiracy to acconmplish the object of
conspiracy ‘inasmuch as Robert Payas’s (A-9) one and
hal f months son had been killed in an action by |PKF
and he had developed great hatred towards | PKF and
Rajiv Gandhi. He viewed Rajiv Gandhias responsible
for his sufferings and of all other Tamilians in Sr
Lanka by | PKF;

c) this group of Robert Payas (A-9), Jayakumar
(A-10) and Shanthi (A-11) was allowed to /cone to
India wthout paying any tax to LTTE as they had
agreed to take houses at Madras to accommpdate LTTE
mlitants to acconplish the object of conspiracy;

d) they cane to India in the guise of refugees
but left the refugee canp and imediately cane to
Madr as; e) Porur House was taken in the nane of

Jayakumar (A-10) where wirel ess set-was installed by
Kant han and N shanthan, who were conmunicating
through this wireless set with LTTE headquarters in

Jaf f na;

f) Murugan (A-3) was communicating with LTTE
headquarters through this wrel ess set;

0) Robert Payas (A-9) was associated with
Sivarasan closely with a view to achieve the object
of conspiracy as Sivarasan was neeting all the

expenses of Robert Payas (A-9);

h) Porur House was used for accomodating LTTE
mlitants, who came to India for acconplishing the
obj ect of conspiracy;

i) Robert Payas (A-9) burst crackers on
22.5.1991 after the assassination of Rajiv Gandhi

i) while staying in his house he was anxiously
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waiting for the news from Sivarasan on 23.5.1991

k) hi s association with Sivarasan was conti nued
even after assassination of Rajiv Gandhi

) Shankar (A-4) tried to contact himon phone
on 23.5.1991 though wi thout success; and

on 27.5.1991 Robert Payas’'s (A-9) fanmly
with Santhan (A-2) went to Trichendur to evade
arrest. They took bus tickets in assuned names but
did not stay there and cane back to Madras.

From all these circunstances even if taken to be
correct it is difficult-to conclude that Robert Payas (A-9)
was menber of the  conspiracy. H's association wth
Si varasan or even his know edge about the conspiracy cannot
make him ~a conspirator. It iis the agreenment which is the
sine qua non of the offence of conspiracy. Suspi ci on
howsoever strong does not take the place of proof. Wreless
nmessages are transnitted and received in coded | anguage. It
is no body’'s case that Robert Payas (A-9) knew the nature or
the contents of the nessages. It must not be |ost sight of
that LTTE had various activities and all LTTE men were not
necessarily involved in achieving the object of conspiracy.
Evi dence shows that other LTTE activists who had come to
India were also engaged in arranging houses for various
purposes like housing the injured LTTE cadre, storing of
medi ci nes, etc.

In the case of Jayakumar (A-10) it isalleged that
he fixed a house in Kodungiyar for his famly to stay which
was taken in the name of Ramaswany, father of Shanth
(A-11). This house was in fact for the stay of Sivarasan
It is alleged by the prosecution that it could be inferred
that Jayakumar (A-10) and Shanthi (A-11) were nenbers of the
conspiracy having the object to kill Rajiv Gandhi from the
foll owi ng circunmstances that: -

a) they were selected by Pottu Anman along with
Robert Payas (A-9) to go to India to hire houses for
the stay of LTTE militants and they did not pay any
tax to LTTE for coming to India;

b) after Jayakumar (A-10) had taken-a separate
house in fact for the stay of Sivarasan, he in the
first week of May, 1991 brought Subha, ~Dhanu and
Nero to that house;

c) Si var asan was neeting the expenses of
Jayakumar (A-10) since Jayakumar (A-10) and- Shanth
(A-11) were not having any incone;

d) Si varasan paid Rs.20,000 as advance for
renting a shop in the name of Shanthi (A-11) for her
to run a coffee grinding shop. The nmachine was
purchased for Rs.15,000/-, paynment of which was al so
made by Si var asan. He also nade paynent for

regi stration of a tel ephone under OYT scheme in the
shop in the nanme of Shanthi (A-11) to be used for
conspiratorial work; e) Jayakumar (A-10) and Shanth

(A-11) were aware of "the dangerous mssion" for
whi ch Sivarasan had come to India;

f) Jayakumar (A-10) would have definitely told
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his wife Shanthi (A-11) about the purpose for which
Si var asan, Subha and Dhanu had conme to the house;

0) even having the know edge that Subha and
Dhanu had been brought by Sivarasan with t he
pl anning of an assassination Jayakumar (A-10) and
Shanthi (A-11) still <continued to associate wth
Si varasan and accomodated himin their house;

h) it was in the house of Jayakumar (A-10) that
Si varasan changed his dress to white kurta-pyjama
and fromwhere he went to the house of Vijayan
(A-12) which was nearby to pick up Subha and Dhanu
bef ore going to Sriperunbudur;

i) before that a day or so earlier Shanth
(A-11) had- stitched a cloth pouch for concealing the
pi.stol of Sivarasan;

i) it was in the house of Jayakumar (A-10) on
7.5.1991 that Sivarasan informed Santhan (A-2) that
he was going to help two LTTE tigresses at
Sri perunbudur to kill Rajiv Gandhi

k) when Sivarasan |left the house of Jayakunar
(A-10) on 21.5.1991 for Sriperunbudur Santhan (A-2)
was present in the house;

) Jayakunar (A-10) and Shant hi (A-11)
conti nued to associate wth Sivarasan even after the
assassi nation of Rajiv Gandhi

on 22.5.1991 Sivarasan, ~Subha and Nalin
(A-1) came to the house of Jayakumar (A-10) when he
tol d Jayakumar (A-10) that the job was done and that
Raj i v Gandhi was mnurdered by Dhanu

n) even after having cone to know that Dhanu
had killed Rajiv Gandhi by becomng human bonb
Jayakumar (A-10) and Shanthi- (A-11) accommopdat ed
Si varasan, Subha and Nalini (A-1) in their house;

0) after the assassination of Rajiv ~Gandhi
Jayakumar (A-10) and Sivarasan dug a pit in-the
kitchen in the house and conceal ed arns, ammunitions
and other articles and t hi ngs bel ongi ng to
Si var asan;

p) it is only because Jayakumar . (A-10) was
i nvol ved in the assassination of Rajiv Gandhi /al ong
with Sivarasan, Subha and Dhanu that <“he hel ped
Sivarasan in concealing the incrinminating articles;
and

q) Shanthi (A-11) would certainly have known

all this as the pit was dug in the kitchen where she

must have been working all the tinme.

There is nothing on record to show that Jayakumar
(A-10) and Shanthi (A-11) knew of the "dangerous m ssion" or
for whose assassination Subha and Dhanu were brought by
Si varasan. True the couple was in dire financial needs and
with the promse of financial help and to start sone
business in India away fromthe turmoil in Sri Lanka they
agreed to come to India and to hire a house for LTTE
mlitants to stay and they did rent a house where Sivarasan
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could stay. But they did not know what Sivarasan was upto.

From all these circunstances it is difficult to
i nfer any agreenent to nake Robert Payas (A-9), Jayakunar
(A-10) and Shanthi (A-11) as nmenbers of the conspiracy
having the object to kill Rajiv Gandhi. As a matter of fact
there is hardly any circunstance agai nst Shanthi (A-11) to
nmake her a nmenber of the conspiracy. These accused nay have
a strong feeling against Rajiv Gandhi and they nmay have
strong suspicion that Sivarasan, Subha and Dhanu had cone
for sonme dangerous nission but there is no evidence to infer
that that would make them nenbers of the conspiracy. It is
correct that Jayakumar (A-10) harboured Sivarasan, Nali ni
(A-1) and Subha after having come to know their invol venent
in the assassination of Rajiv Gandhi but fromthat again it
cannot be inferred that he was a nenber of the conspiracy.
No charge can be |evi ed agai nst- Shanthi (A-11) of harbouring
nerely because she was living in the house with her husband
Jayakumar /( A- 10). Charges under Section 3(3) and Section
3(4) of TADA against Robert Payas (A-9), Jayakumar (A-10)
and Shanthi (A-11) are not made out and their conviction and
sentence under these charges are set aside. Charge under
Section 212 IPCis, however, mnmade out against Jayakunmar
(A-10) but not against Shanthi (A-11). She is acquitted of
this charge while/ conviction and sentence of Jayakumar
(A-10) is rmaintained. Jayakumar (A-10) and Shanthi (A-11)
had al so been charged for an offence punishable under
Section 25(1-B)(a) of the Arnms Act, 1959 as they were found
i n unaut hori zed possession of arms and ammunition wthout a
valid licence, concealed in a pit dug in the kitchen in the
house of Shanthi (A-11).  No such charge can be fastened on
Shanthi  (A-11) though it has to be upheld agai nst Jayakunar
(A-10). H's conviction and sentence, therefore, under
Section 25(1-B)(a) of Arms Act is nmmintained. Shant h
(A-11) is acquitted of the charge of offence wunder Section
25(1-B)(a) of the Arms Act and her conviction and sentence
set aside.

Vijayan (A-12)

Vijayan (A-12) is Sri Lankan Tani|l and a hel per of
LTTE. Selvaluxm (A-13) is his wife and Bhaskaran (A-14) is

the father of Selvaluxm (A-13). Sel val uxm (A-13) and
Bhaskaran (A-14) are Indian Tamls. Vijayan (A-12) has made
a confession. Accor di ng to prosecution physi ca

mani festation of their being menbers of crimnal conspiracy
was when they came to India on 12.9.1990 and were sent by
Sivarasan at the instance of Pottu Anmman. They came to
India without paying any tax to LTTE as they had agreed to
take a house on rent to accombdate LTTE mlitants comng to
India to acconplish the object of conspiracy. They cane to
India in the guise of refugees. Wiile they were staying at
refugee canp at Tuticorin Sivarasan met themthere. In
April, 1991 Vijayan (Al2) was directed by Sivarasan to go to
Madras and to fix a house in an secluded place on the
outskirts of Madras. As per direction Vijayan (A-12) rented
a house. Vijayan (A-12), Selvaluxm (A-13) and Bhaskaran
(A-14) noved in that house in the |ast week of April, 1991

Al the expenses for paying advance rent, etc. were nmet by
Si varasan. On 2.5.1991 Sivarasan brought Nero, Subha and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 170 of 195

Dhanu to this house. Arivu (A-18) purchased a 12 volt car
battery on 3.5.1991 for operating the wireless set installed
in the house. Wth this Nero started communicating with the
LTTE | eaders in Jaffna. This wireless station installed in
the house of Vijayan (A-12) is of Sivarasan being station
No. 910 and was communicating wth Station No. 91 in
Jaffna of Pottu Amman. Thus the prosecution alleges that
the house of Vijayan (A-12) was used by Sivarasan to keep
informed LTTE | eaders in Jaffna through w rel ess nessages as
to the progress made by himin the execution of the object
of conspiracy. Purchase of two cycles by Vijayan (A-12) is
also being taken as part of the conspiracy as these were
used by Subha, Dhanu and others for neeting the nenbers of
the conspiracy. Wil e Sivarasan stayed in the house of
Jayakumar (A10) Subha and Dhanu were staying in the house of
Vijayan (A-12). As to why Subha and Dhanu were staying in
the house of Vijayan (Al2) ~it was said that it was on
account of the fact that both Selvaluxm (A-13) and
Bhaskaran (A-14) were Indian Tamls and as such stay of
Subha and Dhanu woul d not raise any suspicion in the nminds
of the nei ghbours. On 16/17.5.1991 Vijayan (A-12),
Si varasan and Nero on the instruction of Sivarasan had dug a
pit in the kitchen inthe house of Vijayan (A-12) for the
purpose of concealing the wireless set, its accessories and
other materials used by Sivarasan. This showed according to
the prosecution that Vijayan (A-12), Selvaluxm (A-13) and
Bhaskaran (A-14) | were not genuine refugees and the conduct
of Vijayan (A-12) would show his knowedge of the object of
conspiracy and the purpose for which Subha and Dhanu were
brought to India by Sivarasan. It is also alleged that the
fact of concealnent of wreless set in a pit.dug in the
ki tchen coul d not have been done without” the  know edge of
Sel val uxmi  (A-13) who used to cook food for her famly and
for Subha and Dhanu. On 21.5.1991  Sivarasan cane to the
house of Vijayan (A-12) and asked Nero to send the wireless
nmessage to Jaffna. He also gave instructions to Subha and
Dhanu and | eft the house. At about 12.30 p.m Sivarasan
dressed in a white kurtapyjana cane and took Subha and Dhanu
with him Wen Sivarasan asked Vijayan (A-12) to bring an
auto-rikshaw for him Subha and Dhanu to go, he specified
A-12 not to bring the auto-rikshaw near the house and this
was done so that the house where they were staying be not
identified. Prosecution then alleges that on 21.5.1991
Vijayan (A-12), Selvaluxm (A-13) and Bhaskaran (A-14) were
aware that Sivarasan, Subha and Dhanu had gone for attending
Rajiv Gandhi’s neeting at Sriperunbudur. On 22.5.1991
Si varasan came to the house of Vijayan (A-12) and told him
that "the work was finished and that Rajiv Gandhi had  been
killed". This has conme in the confession of Vijayan (A-12).
Prosecution poses a question as to why Sivarasan should tel

Vijayan (A-12) that the work was finished and provi des the
answer that it could be so only because Vijayan (A-12) was
aware of the object of conspiracy and he was anxiously
waiting for the result from Sivarasan and al so that he was
fully aware that Rajiv Gandhi was killed by Dhanu by
becom ng a hunan bonb. The fact that Vijayan (A-12),
Sel val uxmi  (A-13) and Bhaskaran (A-14) continued to be
associated with Sivarasan and Subha even after t he
assassi nation of Rajiv Gandhi and accommodat ed them woul d be
another circumstance to show their know edge about the

obj ect of conspiracy. They are also guilty of having
har boured Sivarasan and Subha knowing fully well that they
were the persons involved in the killing of Rajiv Gandhi

After the assassination Sivarasan was staying in the house
of Vijayan (A-12) along with Subha and regularly sending
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nmessages to Pottu Aman through wreless explaining the
devel opnent s. Associ ation of Bhaskaran (A-14) is also
alleged but this did not end wth the harbouring of
Si varasan and Subha as he nmade efforts to get another
accommdation for the hiding of Sivarasan and Subha for
whi ch he sought the help of his relative N Chokkanat han
(PW97). It is also the case of the prosecution that
Bhaskaran (A-14), who was all along staying in the house of
Vijayan (A-12) and Selvaluxm (A-13), was also fully aware
that Sivarasan, Subha and Dhanu had gone to Sriperunmbudur
and killed Rajiv Gandhi and when particularly Dhanu did not
return. Relying on the confession of Vijayan (A-12) lastly
the prosecution said that one or two days after 23.6.1991
Santhan (A-2) cane with deceased accused Suresh Master and
took Sivarasan and Subha. On 23.6.1991 Vijayan (Al12),
Sel val uxm (A-13) and Bhaskaran (A-14) went to Tuticorin and
again returned to Madras after .a week. Wile Vijayan (A-12)
and Bhaskaran (A-14) were arrested on 8.7.1991 Selval uxm
(A-13) was arrested on 16.5.1992.

We_ have carefull y gone through the evi dence agai nst
Vijayan (A-12), Selvaluxm (A-13) and Bhaskaran (A-14) and
the subm ssions of the prosecution as to how they are

menbers of the conspiracy with the object to kill Rajiv
Gandhi . The evidence at the nost nerely shows that they
associ ated with Sivarasan. The evidence that they had

know edge of the | conspiracy is |l|acking. Their know edge
about the murder of Rajiv Gandhi by ~Sivarasan, Subha and
Dhanu was acquired by them only after Rajiv Gandhi was
killed. As we have repeatedly said in “any .case nere
know edge of the existence of conspiracy is not enough. One
has to agree to the object of conspiracy to be guilty of the
of fence under Section 120A IPC. Vijayan (A-12) woul d not
know t he nature of the nessages which were transmitted or
received fromthe wireless set installed in his house as al

these were in coded | anguage.  Two code sheets were given by
Murugan (A-3) to Padnma (A-21) to be kept in safe custody.
Vijayan (A-12), Selvaluxm (A-13) and Bhaskaran (A-14) have
been charged for offence under Section 3(3) of TADA and have
been jointly charged for offence under Section 3(4) TADA but
these charges nust fail and they are acquitted of these
char ges. Then Vijayan (A-12), Selvaluxm (A-13) and
Bhaskaran (A-14) are charged for an offence under Section
212 I PC for having harboured Sivarasan Subha and Nero-  in
order to screen themfrom |l egal punishnent knowi ng that they
had committed nurder of Rajiv Gandhi and others. They al

have been convicted and sentenced. Vijayan (A-12) and
Sel val uxmi (A-13) are also charged for offence under Section
6(1A) of Wreless Telegraphy Act, 1933 for . having in
unaut hori sed possession of unlicensed wreless transmtter
used for transmtting nmessages by Sivarasan and Nero using
code sheets for such transnmission to other conspirators

resi di ng in Sri Lanka, nanel vy, abscondi ng accused
Prabhakaran and Pottu Amman and they have been convicted and
sentenced of this offence. Though in our view Vijayan

(A-12) and Bhaskaran (A-14) have been rightly convicted and
sentenced under these charges but these charges cannot stand
agai nst Selval uxm (A-13). Al nenbers of the household
cannot be charged like this without nore. A-13, being the
wife of A-12, was living with her husband A-12 and merely on
that account know edge and intention cannot be atributed to
her, particularly when no overt act is alleged agai nst her
She is acquitted of all these charges and her conviction and
sentence set aside.

Shannugavadi vel u ( A-15)
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Shanmugavadi velu (A-15) is a Sri Lankan Tam|. He

is living in India since 1987. As to how he was a nenber of

the conspiracy with the object to kill Rajiv Gandhi the

prosecution relies on the follow ng circunstances: -

1. Fromt he papers seized from Ruben (A-6) at Jai pur on
20.6.1991 in one of the folios the nane ' Thanbi Anna’ is
witten with tel ephone nunber 864249, which in fact is the
t el ephone nunber of Shannugavadi velu (A-15).

2. Shannmugavadi vel u '\ (A-15) was known to Santhan (A-2)
and Sivarasan in early 1990 when Shannugavadi velu (A-15)
hel ped Santhan (A-2) to-get adnmission in Madras Institute of
Engi neeri ng Technol ogy.

3. VWhen Sivarasan cane to lndia in a group of nine on
1.5.1991 he brought-a letter .dated 27.4.1991 (Exh.P-209)
addressed to P. ~ Thirumathi Vimala (PW62) from her nother.

To |l ocate the house of P Thirumathi  Vimala (PW62)
Shanmugavadi vel u  (Al5)  took Sant han (A-2) and Sivarasan to
her house in the first week of May, 1991. |In his confession
Shannugavadi vel u (A-15) said that P. Thirumathi  Vimal a
(PW2) was teacher of his son in a school and was at that
time living in the sane col ony. P. Thirumathi  Vinal a

(PW62) says that @ Shannugavadi vel u-( A-15) ‘was her distant
relative and canme fromthe same placein Sri Lanka.

4. Arrival of Santhan (A-2) to India in My, 1991 was
known to Shannugavadivelu (A-15) even-in April, 1991 and
that would be so from the statement  of P Veer appan
(PW 102) when Shanmugavadi vel u (A-15) approached hi mtowards
the end of April, 1991 to send Santhan (A-2) abroad.

Further that Shannugavadi velu (A-15) represented t hat
Sant han (A-2) was Indian national when he knew that he was a
Sri Lankan Tamil .

5. Both P. Veer appan (PW 102) and Vanadevan (PW 114)
have stated t hat t hey demanded Rs. 80,000/ from
Shannugavadi vel u (A-15) for sending Sant han (A-2) -abroad.

6. During the trial in the Designated Court, Santhan
(A-2) filed an application for return of the anount - of
Rs. 80,000/- paid by himthrough Shanmugavadi vel'u (A-15) to
P. Veerappan (PW102). On this application
Shannugavadi vel u (A-15) made an endorsenent that he had no
objection to the return of said amount to Santhan (A-2).

7. Shannugavadi vel u (A-15) was keeping nbney given to
him by Santhan (A-2) and giving him back as-and when
required by him That was before the assassination of Rajiv
Gandhi .

8. Even after the photo of Rajiv Gandhi was published
in the newspaper in connection wth the nmurder of Rajiv
Gandhi Shanmugavadi vel u (A-15) continued to associate wth
Santhan (A-2) who was close associate of Sivarasan. One
week after the murder of Rajiv Gandhi Santhan (A-2) canme to
Shannugavadi velu (A-15) and took Rs.3,10,000/- fromhim
One day he again canme and took Rs. 40,000/ eaving the bal ance
amount wi th Shannmugavadi velu (A-15). By this tine photo of
Si varasan  was publ i shed in the newspapers and when
Shanmugavadi vel u (A-15) inquired from Santhan (A-2) about
Si varasan he told himnot to worry about Sivarasan and |eft.
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On this count it is alleged that Shanmugavadi vel u (A-15) was
acting as financier of the LTTE organi zati on.

9. At hi rai (A-8) was regularly visiting
Shannugavadi vel u (A-15) which proves her association wth
Shannugavadi vel u (A-15), Santhan (A-2) and Sivarasan.

In his confession Shannugavadi vel u (A-15) does not
tal k of the fact that he approached P. Veer appan (PW102)
and Vamadevan (PW114) for sending Santhan (A-2) abroad. It
is wong on the part of the prosecution to allege on the
basis of evidence that Athirai (A-8 had been regularly
vi siting Shannugavadi vel u (A-15). There is no such
evidence. There is nothing in the evidence to suggest even
renotely that when Santhan (A-2) asked Shannugavadi vel u
(A-15) to keep certain amount-with himand took that anount
back on certain ~dates Shanmugavadi velu (A-15) had even an
inkling that there was any conspiracy afoot or that Santhan
(A2) and ~/Sivarasan  were nenbers of that conspiracy. It is
difficult to accept the prosecution case that arrival of
Santhan (A-2) was known  to ~Shanmugavadivelu (A-15) even

before his arrival in India. ~Wen P. Veer appan (PW102)
sai d t hat it was in the end of April, 1991 that
Shannugavadi vel u (A-15) approached himit could be 1st week
of May, 1991 as well. P. Veer appan. (PW102) was not

keepi ng any record of the visit of Shannugavadivelu (A-15)
to himand his statenent in court was recorded years |ater.
It appears to us ‘that prosecution is |ooking at every
circunmstance with the proverbial jaundiced eye. From what
the prosecution al I eges no case what soever of
Shannmugavadi vel u (A-15) being nmenber of the conspiracy has
been nade out. W do not find any basis in the prosecution
to prosecute Shannmugavadi vel u (A-15) for the offence all eged
agai nst him Rat her evidence shows his and his wife's
hatred for LTTE and its men. Apart ~from the charge of
conspi racy Shannugavadi vel u (A-15) has al so been charged for
of fence under Section 3(3) of TADA which again stands fail ed
agai nst him He is acquitted of all the charges and his
convi ction and sentence set aside.

Fol | owi ng circunstances have been ~alleged by the
prosecution to make Ravi (A-16) and Suseendran (A-17)
menbers of the conspiracy :-

1. Both Ravi (A-16) and Suseendran (A-17) though
Indian Tam|s, becane strong LTTE activists. Ravi
(A-16) had been a frequent visitor to Sri “Lanka to
neet LTTE |eaders there. Because of the atrocities
conmitted by | PKF both devel oped hatred against it.

2. Ravi (A-16) was indoctrinated by Pottu Amman,
who asked himto go to India and nake arrangenents
for initiating armed revolution in Tam | Nadu. Ravi
(A-16) involved Suseendran (A-17) in his attenpt to
start armed revolution with the support of LTTE

3. Suseendran (A-17) started collecting youths and
they were taken to Jaffna for training by LTTE for
the purpose of constituting a force for arned
revol ution in |ndia.
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4, Once when in Sri  Lanka, Ravi (A-16) was
i ntroduced to Sivarasan by Pottu Anman, who told him
that he should keep close contacts with Sivarasan.
Pottu Amman also made reference to an inportant
event that was going to take place in Tam | Nadu for
which he said role of Ravi (A-16) should be a
prom nent one.

5. Wi | e Ravi (A-16), Suseendran (A-17) and
Sivarasan were waiting in Sri Lanka for a boat to go
to India, Ravi (A-16) pointedly asked if it was
Rajiv Gandhi, Sivarasan did not give any reply
directly but Sivarasan had uttered words in such a
fashion as to confirmthe suspicion of Ravi (A-16)
that target was Rajiv Gandhi.

6. Ravi (A-16) was in  touch wth Sivarasan, who
also provided finance to him

7. Ravi~ (A-16) was al so given the task of finding
airport security by Sivarasan on the arrival of a
VI P there. In March, 1991 Ravi (A-16) asked
Si varasan that three nonths had gone by when they
arrived from Sri Lanka but nothing has been done
about the work nmentioned by Pottu Amman. Reply of
Si varasan was "we should not go in search of target
and that the target should conme to us" and further
"it may take place in near future if electionis
declared". 8. On 10.5.1991 Ravi (A-16) was at
Kodi akkar ai where Mirugan (A-3) ~also. cane and
anot her LTTE hel per Chokkan was also present. When
Chokkan asked Miurugan (A-3) in presence of Ravi
(A-16) as to "why the work of Sivarasan has not yet

been conpl et ed". To this Mirugan (A-3) answered
"how coul d that not be conpleted. It has to take
pl ace".

9. On the night of 21.5.1991 Ravi (A-16) was
sleeping in the hut opposite to the house of
Shannmugham (DA) at Kodi akkarai.— In the md night he
was told by a servant of Shanmughamthat Rajiv
Gandhi had died in a bonb blast in Madras and wth
him 30 others also died and that a nessage has been
received that Shannugham and others should not
remai n there.

10. Ravi (A-16) and Suseendran (A-17) harboured
Subha and Sivarasan after assassination of Rajiv
Gandhi knowing that they had conmmtted the of fence
of murder. Ravi (A-16) was naking all attenpts for
Sivarasan and Subha to escape fromlIndia after the
assassi nation of Rajiv Gandhi.

11. Ravi (A-16) went to Sri Lanka in Septenber,
1991 and cane back wth arnms and ammuniti on and
other articles given to himby Pottu Amman. Sonme of
the arns and ammuniti on he handed over to Suseendran
(A-17).

From all these factors prosecution seeks to infer
that Ravi (A-16) and Suseendran (A-17) had know edge of the
object of conspiracy, had agreed to the same and were thus
menbers of the conspiracy. At one point of time Ravi (A-16)
in his confession did say that he had a strong suspicion
that the target was Rajiv Gandhi but that would certainly
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not make hima nmenber of the conspiracy. In wreless
nessage dated 7.5.1991 sent by Sivarasan to Pottu Amman he
categorically stated that only three persons, nanely, he,
Subha and Dhanu knew about the object of conspiracy.
Associ ati on, however, strong of Ravi (A-16) wth Sivarasan
and between Ravi (A-16) and Suseendran (A-17) could not make
them nenbers of the conspiracy wi thout nore.

As regards attenpts of Ravi (A-16) and Suseendran
(A-17) for creation of a separate armed force in Tanmil Nadu
they have already been tried in CC 7/92 in the Designated
Court No. 2 along with others and acquitted of the charge
of conspiracy but convicted under Section 5 of TADA. The
conf essi on made by Suseendran (A-17) and Ravi (A-16) in CC
7/92 and the charges franed against them were produced
during the course of ~hearing of this reference and the
position in brief ~is _as under

In C C 7/92 there was a general charge of
conspi racy agai nst 32 accused including Ravi (A 16)
and Suseendran (A-17), who were arraigned as accused
Nos. 2 and 3 in CC 7/92. The charge was of
conspiracy of ~ doing illegal acts, viz., (1) to
create a force-in the name of Tam| Nadu Retrieva
Force to separate Tami| Nadu fromthe Union of India
and to strike terror in the country by threatening
the lawfully established Governnent and to kil
people who 'had taken oath to saf equard t he
sovereignty, ~unity and- integrity of India; (2) to
instigate and advise people to go and get arns
training in SriLanka for preparing  plan of
establishing the force and building up of arms and
anmmuni tion havi ng brought ~them from Sri . Lanka
without licence and in contravention of | various
enactments in force in _India; and (3) to give refuge
to terrorist and in this offence of conspiracy they
did coomit various illegal acts wunder TADA @ Arms
Act, Expl osive Substances Act, Arns Act, Wreless &
Tel egraphy Act, Passport Act and Emigration Act.

I ndi vi dual charges agai nst Ravi (A-16) were
that (1) he recruited co-accused nunbering ei ght, he
hinself went to Sri Lanka, got training in arns
through Pottu Amman, hel ped in organizing Tam | Nadu
Retrieval Force, assisted co-accused by arranging
houses, setting up wireless sets at. Dindigul, was
found in possession of arms and amunitions, thus
commtted various terrorist acts punishable under
TADA; (2) that he along wth other . co-accused
clandestinely canme to India in LTTE boat w th /bonbs
and amunition; and (3) that he went to Jaffna
without wvalid passport for getting training in
Wi rel ess there.

In the confession made on 12.12. 1991 by Ravi
(A16) in that case, he said as under

In June 1986, he went to Sri Lanka. He was
given training for 3 1/2 nonths in arns and

amuni tion. In August 1987 he is in India in his
uncl e’ s house at Madi pakkam and had joined a schoo
to continue his studies. He, however, keeps on

going to LTTE office at Adyar and helping Kittu @
Kri shankumar, an LTTE activist. He was put in house
arrest in 1988 along with Kittu in a | odge in Mdras
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Central Prison. Then he was taken to | PKF canp in
Sri Lanka. After his release from there, he net
LTTE | eader " Sant han" who was in-charge of

Intelligence Wng who told him that if he could
bring young people from Tam| Nadu, they will be

given training in arns. He gave him letter in
February 1990. He cones back to India to Sal em and
nmeets Kiruban, another LTTE activist. On that
letter being given, he got Rs.50,000/-. He net

Suseendran (A-17) and asked himto recruit persons
for arnms training to which Suseendran (A-17) agreed.
Wth Suseendran_ (A-17) and eight (8) others, he
again goes to Sri Lanka and they are given training
inarms and amunition. Since war had started, he
had to stay in Sri Lanka for 5 nonths. During his
training, he met Pottu Anmman, Chief of LTTE
Intelligence Wng who instigated him for armed
revol ution. These 10 people, i.e., he, Suseendran
(A-17) and 8 others resolve to form Tam| Nationa

Retrieval Troops under his |eadership. He and
Suseendran (A-17) were given-training in wireless as
well. In Decenber 1990, he returns to India in LTTE
boat with Suseendran (A-17) and others including
Si varasan who told himto neet himnear Devi Theatre

at Madras. When he nmet Sivarasan, he gave him
Rs. 50, 000/-. / On various dates Sivarasan gave him a
total sum of Rs.6,00,000/-. He sent nore persons
for arms training to Sri~ Lanka. After t he

assassination . of Rajiv Gandhi, Sivarasan met him at
his Aunt’s (Logamat ha) house at B-72, M Col ony
Phase I, Agasthiya Nagar, Villivakkam  Sivarasan
asked himto protect Suba and to keep her in a safe
pl ace. He sent both of _them through Suseendran
(A-17) to Pollachi. He ~ tal ks of hi s ot her
activities. Then he —again went to Sri Lanka on
23. 8. 1991 when boat arrived from there.
Suseendran (A-17) did not acconpany him He net
Pottu Amman on 28.8.1991.. He gave himfurther arns
and anmmuni tion and al so 12 .gold biscuits weighing 10
tol as each. He returned to India on 10:9.1991
These arms and anmunitions were unloaded in two
wooden boxes and two gunny bags: On 12.11.1991
Custons, however, seized those wooden boxes and

gunny bags. He conceal ed gold biscuits in the bed
room of notherin-law of Charles. six gold biscuits
he gave to Ganesh, an LTTE activist. He asked
Suseendran (A-17) to purchase petrol and diesel. He
describes his further activities in organising the
Force and buying of a Mdtorcycle etc. He was
arrested on 23.10.1991. Police seized from his

suitcase one 9 mm pistol, 2 mmgzines, 29 cartridges,
kni fe and cyanide capsules. On his statement, gold
bi scuits conceal ed by hi mwere recovered.

In his confession also recorded on 12.12.1991
Suseendran (A-17) said as under

He net Ravi (A-16) in My 1990 and they
tal ked about LTTE. Ravi (A-16) asked himif he was
ready to go to Sri Lanka for arnms and amunition
training to which he agreed. Suseendran (A-17)
collected eight (8) nore persons and they all 10
went to Sri Lanka. They went to sea-shore by a
Maruti Gypsy and Anbassador car of LTTE. There LTTE
boat was available to go to Sri Lanka. They were
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given training in handling of arms and anmunition

Since war had started, they have to stay in Sr

Lanka for five nore nonths. Pottu Anman had visited
themduring their training. This group of 10
resolved to form Tam | National Retrieval Troops and
decided to work under the | eadership of Ravi (A-16)
for the purpose of comritting terrorist acts in
India and for separation of Tami| Nadu from | ndi an
Union. He and Ravi (A-16) were given training in

Wrel ess operation also. In Decenber 1990, they
returned to India along with Sivarasan. Ravi (A-16)
told himto neet at Madras after three days. Ravi

(A-16) gave him Rs.500/- and he went to Poll achi
When he net Ravi (A-16) he told himto collect nore
youngsters to send them to Sri Lanka for arns
trai ning.

He and one Paulraj were at Pal ani when Rajiv
Gandhi- was killed. After four days, he cane to
Madras and nmet Ravi® (A-16). Si varasan was al so
there. Sivarasan told Ravi (A-16) and him to keep
safely an LTTE tigress Subha for sone days. He
agreed. He went to bus stop and reserved three
tickets for ~ him~ Sivarasan and_ Subha. Then they
left for Trichy and fromthere to Pollachi. They
stayed at the house of Shanmugasundaram whose wife
is his distant relative. He  told them that
Si varasan ‘and Subha were husband and wi fe and asked
themto arrange their stay for three days. After
five days Sivarasan -and Subha left for Madras. He
tol d about his other activities and then he said
Ravi (A-16) and others left for Sri Lanka. He
bought petrol and diesel to be sent” to Sri ' Lanka.
Rs. 60, 000/ - were given to himby Paulraj as directed

by Ravi (A-16). He bought 1,000 litres petrol for
Rs. 34,800/-. The petrol was to be snuggled to Sr

Lanka. Earlier also, petrol and diesel including
expl osives were snuggled to LTTE in Sri Lanka. O

the night of 10.9.1991, Ravi (A-16)  and others
arrived in India with two wooden boxes and two gunny
bags filled with arms and ammunition. Ravi (A-16)
asked himto conceal wooden boxes and gunny bags in
the seashore. He again bought petrol. A car was
pur chased. When he was in t he house ~ of
not her-in-1aw of Theodre Charless at Dindigul, he
was arrested by the Police. Fromhimone cyanide
capsule, Rs. 30,000/- and sone personal articles
were seized

It would be seen that a charge under Section 212 |PC
for harbouring Subha and Sivarasan could also have been
franed against Ravi (A-16) and Suseendran (A-17) but that
was not done. Question arises if provision of Section 300
of the Code applies that bars trial of Ravi (A-16) and
Suseendran (A-17) for the sanme offences in the present case.

Ravi (A-16) and Suseendran (A-17) have been
separately charged in the present case for offence under
Section 3(3) and Section 3(4) of TADA. These charges fai
against them I|ike against other co-accused and they are
acquitted of the same. Ravi (A-16) and Suseendran (A-17)
have al so been separately charged for offence under Section
212 I PC and have been convicted and sentenced. Sinmlarly
they have been separately charged for offence under Section
5 of TADA and convicted and sentenced. That certainly could
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not have been done as in CC 7/92 they have already been
tried for an offence under Section 5 of TADA and convicted
and sentenced. Facts constituting the charge under Section
5 of TADA in CC 7/92 and in the present case are the sane.
Conviction of Ravi (A-16) and Suseendran (A-17) in the
present case under Section 5 of TADA is set aside and they

are acquitted of this charge. Al so they have been
separately char ged under Section 5 of the Explosive
Substance Act and simlarly convicted and sentenced. They

have then been charged for an offence punishable under
Section 25 of the Arns Act and convicted and sentenced. M.
Nat ar aj an, | earned counsel appearing for them did not press
his argunent on the applicability of the provision of
Section 300 of the Code inasmuch as he said that since these
accused have al ready undergone the period of their sentence

they will not challenge their conviction under the charges
under | PC, Explosive Substance Act, Section 5 of TADA and
Arms Act.  In this view of the matter we need not go into

the questionif Ravi (A-16) and Suseendran (Al7) could have
been tried again for these charges as they have been either
charged or could have been charged in CC 7/92 which was
deci ded on 23.1.1998. Charges of conspiracy agai nst both of
them and others for constituting a force to separate Taml
Nadu from the Union of India as to strike terror etc. was
di sm ssed in CC 7/92.

Now, In the cases of Arivu (A-18), lrunborai (A-19),
Bhagyanat han (A-20), Padma (A-21) and Suba Sundaram (A-22),
foll owi ng circumstances appear in evidence.

Arivu (A-18)

a) Arivu (A-18), an |Indian Tanil, joined the LTTE
nmovermrent and started his propaganda work for LTTE in India
and was on its pay-roll. He came in cont act with

Bhagyanat han (A-20), Haribabu (DA) and he took training in
Suba Studi o of Suba Sundaram (A-22).

b) He went to Sri Lanka along with Irunborai (A-19) and
Baby Subramaniam an LTTE | eader, and while there he | earnt
about the atrocities commtted by | PKF. He devel oped great
hatred towards Rajiv Gandhi, whom he held to be responsible
for sending IPKF to Sri Lanka.

c) In March, 1991 Arivu (A-18) went to Vellore wth
Murugan (A-3) for LTTE work to see Vellore Fort where Sri
Lankan Tami|s and LTTE personnel were detai ned. Accor di ng

to Arivu (A 18) blasting of Vellore Fort and jail and
rel easing of the mlitants fromthere was one of the LTTE
acts in India.

d) In April, 1991 on one of his visits to the house of
Padma (A-21) Sivarasan asked Arivu (A-18) if he was prepared
to work for him Arivu (A-18) agreed to work for Sivarasan

e) Arivu (A-18) purchased a 12 volt car battery
(M>209) for the wireless set which Sivarasan was to instal

in the house of Vijayan (A-12). Not only the battery but
for installation of wreless station Arivu (A-18) also
bought wire and other articles. Wile nmaking the purchases
Arivu (A-18) gave his nane as Rajan and also a false
address. Wth this wreless set Sivarasan was contacting
LTTE headquarters in Jaffna in Sri Lanka. This battery was
subsequently recovered from the pit dug in the kitchen of
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the house of Vijayan (A-12).

f) Arivu (A-18) purchased a Kawasaki Bajaj Mdttorcycle
(M>82) for Sivarasan to facilitate his novenents.

0) On 18.4.1991 Arivu (A-18) attended the election
neeting addressed by Rajiv Gandhi and Jayalalitha at Marina
Beach, Madras. Nalini (A-1) and Murugan (A-3) also attended
that neeting.

h) On 7.5.1991 Arivu (A-18) attended the public nmeeting
of V.P. Singh at Nandanam Madras where Nalini (A-1),
Subha, Dhanu and Murugan (A-3) were al so present. He knew

Subha and Dhanu, who were the |ady tigresses fromJaffna and
had been brought by Sivarasan for his job. These two | adies
were noving about with Nalini. (A-1). Attending the neeting
of V.P. Si ngh was a dry run f or sorme future
engagenent s/ act s

i) After President’s Rule was inposed in Tam | Nadu
there were restrictions placed on the novenent of LTTE cadre
in Tam | Nadu. Persons belonging to LTTE cadre went
under gr ound. Arivu (A-18), however , conti nued hi s

propaganda work for LTTEwith the material that was kept in
a roomoccupi ed by Baby Subramaniamin the house of Sankari
(PW210). These nmaterials were renoved by Arivu (A-18) with
the help of Bhagyanathan (A-20) _and deceased accused
Hari babu in the ‘month of April, 1991 to  the house of
Radhakri shnan (PW231), a friend of Arivu (A-18). These were
subsequently recovered and seized during the course of
i nvestigation and anong the articles so recovered there was
one bl ack book (MO 609), which depicted the electric circuit
identical to the electric circuit “in the reconstructed
expl osi ve device (IED) (MO 722) used by Dhanu to trigger the
bl ast which killed Rajiv Gandhi ~and others. Arivu (A-18) is
a diploma holder in El ectronics and Tel ecomunication
Engi neeri ng.

i) During the second week of ~May, 1991 Arivu (A-18)
purchased two nunbers of 9 volt. golden —power ~battery
(M>678) and gave the same to Sivarasan. This battery was
used in the belt bonb by Dhanu and portions thereof were

sei zed at the scene of the crine. Arivu (A-18) in his
confession admitted that 9 volt battery purchased by hi mwas
used by Sivarasan to kill Rajiv Gandhi. [t is-in evidence

that conponents which were left after the blast also
contained pieces of 9 volt cell called golden power which
was the source of power for exploding the device.

k) After it was published in the newspapers on
19.5.1991 about the visit of Rajiv Gandhi to Tam I Nadu for
21.5.1991 and 22.5.1991 a neeting was organi zed on 20.5.1991
in the house of A-21 though she was not a party to  that
nmeeti ng. VWen Arivu (A-18) canme to the house of Padma
(A-21) he learnt that Sivarasan had cone and had a talk with
Nalini (A-1) and Haribabu. He also came to know that that
talk was regarding the public neeting of Rajiv Gandhi to be
held on the follow ng day at Sriperunbudur. Arivu (A-18)
gave a Kodak colour filmroll to Haribabu in the house of
Padma (A-21).

1) Hari babu used the Kodak filmin his canera to take
phot ogr aphs at the scene of crine on 21.5.1991. It has cone
in evidence that it was that Kodak col our film which was
used in the camera by Hari babu.
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m After Rajiv Gandhi was killed on 21.5.1991 Arivu
(A-18) on the following day renoved his things fromthe
house of Padma (A-21), like TV, VCR etc., which were
subsequently recovered and sei zed. On the night of
21.5.1991 Arivu (A18) had gone to see a novie with
Bhagyanat han (A-20).

n) When Sivarasan came to the house of Padma (A-21) on
23.5.1991 and narrated the happening at Sriperunmbudur on
21.5.1991 he sent Arivu (A 18) to the studio of Suba
Sundaram (A-22) to check whether arrangenments had been made
for getting the dead body of Haribabu

0) In his letter (Exh.P-128) witten by Trichy Santhan
to |runborai (A-19) he conpl ai ned about Si var asan
associating with himpersons like Arivu (A-18) and others.

Conduct of ~ Arivu (A-18) before and after the
assassi nation of ‘Rajiv Gandhi~ | eaves no one in doubt that he

was menber  of ~ the conspiracy. 't is not necessary for a
conspirator to be present at the scene of the crine to be a
menber of the Conspiracy. M. Natarajan said that Arivu

(A-18) was nerely an errand boy and was following the
instructions of Sivarasan and he hinself had no active role
to play. He said Arivu (A 18) bought the car battery and 9
volt golden power battery at the instance of Sivarasan and
so al so Kawasaki Bajaj notorcycle. ~He further argued that
nmerely on these counts it cannot be said that Arivu (A-18)
had know edge of the conspiracy and that he hinself did not
agree to achi eve the obj ect of t he conspi racy.
Circunst ances rather show that Arivu (A-18) was in the thick
of conspiracy. He knew that to explode the | ED power source
woul d be 9 volt battery and that is why he purchased battery
of that power and which was ultimately used in exploding the
device killing Rajiv Gandhi and others. M. Natarajan also
said that the version of Arivu (A<18) that this battery was
used for explosion of the |ED was his know edge derived
after the expl osion cannot be accepted. Arivu (A-18) has,
therefore, been rightly convicted for various ~offences
charged agai nst him by the Designated Court.

[ runborai (A-19)

a) [ runborai (A-19) was given this name by LTTE. His
original name is Duraisi ngam

b) I runborai (A-19) was assisting Suresh Master (DA) in
the treatnment of injured LTTE cadres in Tam| Nadu and ot her
pl aces. In his confession Irunborai (A-19) narr at ed

i mportant incidents which took place between himand Trichy
Sant han (DA).

c) I runborai (A-19) had gone to Jaffna in Sri Lanka
along with Arivu (A-18) and Baby Subramaniam He returned
i n Novenber, 1990 along with Suresh Master and two injured
I adi es.

d) Rangam (A-24) had taken a house on rent in Mrch
1991 in Alwarthirunagar which was used for stay of injured
LTTE care.

e) From the letter dated 7.9.1991 (Exh.P-128) witten
by Trichy Santhan to Irumborai (A-19) prosecution seeks to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 181 of 195

draw inference that Irunborai (A-19) had prior know edge
about the killing of Rajiv Gandhi. It is difficult to draw
any such inference fromthis letter that Irunborai (A-19)
had know edge of any conspiracy to kill Rajiv Gandhi

f) [runborai (A-19) was present in the house at
Bangal ore when Sivarasan, Subha and Nero were brought there
hidden in a tanker Jlorry by Dhanasekaran (A-23), Rangam
(A-24) and Vicky (A-25). Presence of Irumborai (A-19) in
that house was not by any prior arrangenment but on account
of his job to look after the treatment of injured LTTE
cadre, who were there. One of such injured cadre was Januna
@Jam |l a, who had been shifted to Bangal ore from Neyveli by
I runborai (A19) where she was getting treatnent for fixing
of an artificial linb on her leg, which she had lost in
battle with Sri Lankan arny. - Irunborai (A-19) had admtted
Jamuna @ Janeel a in Neyveli for-the purpose of fixing an
artificial |leg. ~Jamuna was about 16/17 years of age and was
an LTTE tigress. It was at the instance of Suresh Master
(DA) that Janmuna was brought to Bangalore and was in the
house at the tine when Sivarasan, Suba and Nero cane there.
It was Trichy Santhan (DA) who told Irunborai (A-19) as to
how Sivarasan, Subaand Nero came to Bangal ore hidden in a
tanker lorry of Dhanasekaran (A-23). Q) VWhen

I runborai (A-19) learnt from Trichi Santhan in the second
week of May, 1991 about sone inpending action of LTTE to
kill an inmportant |eader he told Suresh Master to informthe
injured LTTE boys to be careful. Vicky (A-25) was arrested
in Coi mhatore and ‘accused Dixon died. Since Vicky (A-25)
knew about the place at Indira Nagar, Bangalore, where
Si varasan, Suba and Nero and about 20-25 injured LTTE cadre
were staying it was decided to arrange a separate house for
Sivarasan, Suba and Nero. Irunmborai (A19) took three LTTE
injured boys and left themin a particular house.

h) VWhen Irunborai (A-19) was on his way to Jaffna in
Sri Lanka after arranging a boat he was intercepted by the
I ndian Navy and handed over to the Police. Letters

(Exh. P-128 and P129) were recovered from him

i) I runborai (A-19) Ilearnt about the death of Rajiv
Gandhi on the norning of 22.5.1991. To him the death of
Rajiv Gandhi seened to be a brave deed and an-act of
revenge.

But then whatever feeling a person may have that
would not nmake him a nmenber of the conspiracy. Further
apart fromthe fact that Irunmborai (A-19) knew certain
nmenbers of the LTTE operating in India but there is no
evi dence whatsoever that he had any know edge of the
conspiracy with the object to kill Rajiv Gandhi. <“Docunents
(Exh. P-128 and P-129) are not admissible in evidence. | There
is nothing on record to show that Trichy Santhan (DA) was a
menber of the conspiracy to kill Rajiv Gandhi. Rather
evi dence shows that he was |ooking after the injured LTTE
cadre in India and supplying various nedicines to Sri Lanka
to support the war efforts of LTTE there. It also cannot be
presuned that since these docunments were recovered from
[ runborai (A-19) he knew the contents thereof or that the
contents were correct. The letters were witten nuch after
the object of conspiracy had been achi eved and aut hor dead.
I runborai (A-19) has been charged for of fence under Section
3(4) of TADA This charge against himnust fail. He has
al so been charged for an offence under Section 212 [|PC on
the allegation that he assisted Sivarasan, Subha and Nero in
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a house at Indira Nagar to evade their apprehension. He has
then been charged for an offence under Section 12 of
Passport Act having contravened Section 3 of that Act. H s
conviction and sentence under these charges have not been
chal | enged. Though we acquit himof charge of conspiracy to
murder Rajiv Gandhi we confirmhis conviction and sentence
under Section 212 IPC and Section 3 of the Passport Act.

Bhagyanat han (A-20)

Padma (A-21)
a) Bhagyanat han (A-20) and Padma (A-21), son and
nother, are Indian Tamls. Nalini (A-1) and Kal yani are

daughters of Padma (A-21).  Padma (A-21), who was enployed
in Kalyani Nursing Hone, was staying in the quarters of the
Nursi ng Hone till January, 1991 when shifted to Royapettah
house.

b) In_this house Mirugan (A-3), a hard-core LTTE
mlitant stayed concealing his identity.

c) Bhagyanat han (A-20) purchased LTTE press from Baby
Subramani am at a very nominal cost. That was in May, 1990.
He had promised to  go on printing LTTE publications. He
took training in  photography from Suba Studio of Suba
Sundaram ( A-22) . Hari babu and Arivu (A-18) had al so taken
training there. Bhagyanathan (A-20) had been working for
LTTE in Tam | Nadu.

d) Bhagyanat han (A-20) and Hari babu hel ped Arivu (A-18)
in shifting LTTE material in March, 1991 fromthe house of
Sankari (PW210). In this material there was one bl ack book

in three volumes (MO-609). There was also a video cassette
(MO 143) containing the speech of Sivarasan on the occasion
of second death anniversary of LTTE |eader Dileepan, who
died while on fast unto death, Bhagyanat han (A-20) was
hel ping Arivu (A-18) for recording news, telecast on
Doordarshan in Tamil and English and the recorded the
cassettes were sent to Sri Lanka.

e) Mur ugan (A-3) had i ntroduced Si var asan to
Bhagyanat han (A20). When Murugan (A-3) wanted the help to
engage a phot ographer and vi deographer for- covering DG s
office in Taml|l Nadu, Fort St. George and ot her pl aces
Bhagyanat han (A-20) introduced himto Hari babu.

f) Bhagyanat han (A-20) was aware that Nalini (A1),
Murugan (A-3), Arivu (A-18), Sivarasan, Subha, Dhanu and
Hari babu had attended the neeting of V.P. Singh on 7.5.1991
at Nandanam Madras. He hinself did not attend the neeting.

0) On 20.5.1991 Sivarasan, Miurugan (A-3), Arivu (A-18)
and Haribabu had conme to the house of Padma (A-21). There
is, however, no evidence as to what conversation, if any,

took place at that tine and whether Bhagyanathan (A-20)
hi nsel f attended the neeting and if so what was his part.
It was on 23.5.1991 when Sivarasan and Nalini (A-1) cane to
the house of Padma (A-21) he got narration of the incident
that took place at Sriperunbudur on 21.5.1991

h) Bhagyanat han (A-20) gave a sum of Rs.1,000/- to
Hari babu's family for nmeeting the expenses on account of
deat h of Hari babu, which noney was given by Mrugan (A-3).
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i) After the death of Rajiv Gandhi Bhagyanat han (A-20)
hel ped Arivu (A-18) to renoved his TV, VCR etc. and other
LTTE naterials fromthe house of Padna (A-21) to the house
of a friend of Arivu (A-18).

i) Knowing fully well that Sivarasan, Subha, Dhanu,
Nalini (Al) and Haribabu had gone to Sriperunbudur on
21.5.1991 and killed Rajiv Gandhi yet Bhagyanat han (A-20)
engaged a taxi on 25.5.1991 for Nalini (A-1), Mrugan (A-3),
Si varasan Subha and Padnma (A-21) to go to Tirupathi. Padma
(A-21), however, was not a willing party initially to go to
Ti rupat hi but was persuaded to go.

k) Wen this group returned from Tirupathi on the
fol l owi ng day Bhagyanathan (A-20) allowed Mirugan (A-3) to
hide himself in his press. . He also brought food fromhis
house for Mirugan (A-3)- He also kept Kawasaki Bajaj
Mot orcycle (M2 82), which was used by Sivarasan.

1) After the assassination of Rajiv Gandhi Mirugan
(A-3) had handed over two code sheets (MO>-107 and 108) to
Padma (A-21) and asked her to keep themin safe custody.
Padma (A-21) in turn handed over those two code sheets to
her colleague in the nursing home Devasena Raj (PW73) who
in turn kept those/in her |ocker used for keeping uniform
Prosecution has alleged that Padma (A-21) was aware of the
i mportance of the code sheets wused by  Mrrugan (A-3) for
conmuni cating with LTTE headquarters in Jaffna. There is,
however, no evidence if Padma (A-21) knew what the code
sheets were about and how she coul d know their inmportance.

m Murugan (A-3) provided financial help to Padma
(A-21), who was in debt with which Padna (A-21) was able to
pay off to her creditors but then that was nmuch before the
dat e of assassination of Rajiv _Gandhi.

n) A wirel ess nessage was sent by Sivarasan to Pottu
Amman that Bhagyanathan (A-20) and Padma (A-21) had been
arrested which according to the prosecuti on woul d show that
both Bhagyanathan (A-20) and Padma (A-21) were part of the
conspiracy as otherw se there was no necessity for Sivarasan
to send a wirel ess nessage.

We do not think all these factors nake out any case
agai nst either Bhagyanat han (A-20) or Padna (A-21) that they
were having any know edge of the conspiracy or knew of the
obj ect of the conspiracy. Pottu Amman did know about Padma
(A-21) and Bhagyanathan (A-20) because of Nalini (A1) and
the fact that Murugan (A-3) was staying in their house. No
i nference of any conspiracy can be drawn fromthe nmere fact
that Sivarasan sent the wirel ess nessage about thetarrest of
Bhagyanat han (A-20) and Padma (A-21). Mor eover nere
association wth LTTE hard-core mlitants or the fact that
those mlitants turned out to be the persons responsible for
the killing of Rajiv Gandhi would not nake Bhagyanathan
(A-20) and Padma (A-21) nenbers of any conspiracy to kill
Rajiv Gandhi. There is nothing wunusual in Mirugan (A-3)
providing financial help to Padma (A-21) in view of the fact
that he was staying in her house and al so his having affair
with Nalini (A-1). Charge of any conspiracy against Padma
(A-21) and Bhagyanathan (A-20) nust fail. Char ge under
Section 3(3) TADA agai nst both of themalso fails. They,
however, have rightly been convicted and sentenced for
of fence under Section 212 |PC Their conviction under
Section 212 IPC and sentence was not challenged by M.
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Nat arajan. Padma (A-21) has also been charged for an
of fence under Section 6(1A) of Wreless Tel egraphy Act and
found guilty and sentenced. This charge against her was
that she was in possession of two code sheets used by
Murugan (A-3) which was material used for conmunicating from
India to other conspirators, nanmely, Prabhakaran and Pottu
Amman in Sri Lanka and those sheets were handed over to
Padma (A-21) for safe custody. We do not think that there
is any evidence to suggest that Padm (A-21) had any
know edge of the code sheets or what the code sheets were

about . Padma (A-21) was not aware of the contents of the
code sheets or for what purpose these were put to use by
Murugan (A-3). Prosecution also does not tell us the

contents of the code sheets. and how these were used by
Murugan (A3). Charge under Section 6(1A) of Indian Wreless
and Tel egraphy Act rmust, therefore, fail

Suba Sundaram ( A-22)

a) Suba Sundaram (A-22) is owner of Subha News
Photo Services, also known  as Suba Studio. Here
Arivu (A-18), Bhagyanathan (A-20), Haribabu and
Ravi shankar (PW 151) t ook training from Suba
Sundaram (A-22). ~ Suba Studio was. a neeting point
for LTTE activists. Suba Sundaram (A-22) was in
regular touch wth LTTE |eaders and was in
correspondence with them In one of the letters he
descri bed the abscondi ng accused Pr abhakar an
"protector of world Tam |'s Younger brother Cenera
Prabhakaran”.  In yet another l|etter (Exh.P-544) he
criticized the performance of IPKF in Sri Lanka.

b) Hari babu  worked in Suba Studio  during
1988-90 at a nonthly salary of Rs.350/-. Though he
left Suba Studio he continued visiting the studio

regul arly.

c) On 21.5.1991 Har.i babu first went to
Ravi shankar (PW 151) and borrowed canera (MO 1) from
hi m At that time he was carrying a parce
cont ai ning a sandal wod garland purchased by him
f r om Poonpuhar Handi crafts that —norning. Thi s

garl and was subsequently used by Dhanu to go near
Rajiv Gandhi with the pretext of garlandi ng him

d) After getting canera (MO 1) Haribabu went to
Subha Studio and thereafter Ileft that place for
goi ng to Sriperumnbudur. Prosecution wants us to

i nfer from this t hat going of Haribabu to
Sri perunbudur for covering the function of /'Rajiv
Gandhi was known to Suba Sundaram (A-22).

e) On the night of 21.5.1991 after the blast
Suba Sundaram (A22) was fervently trying to find out
about Haribabu. He was told by T. Ramamurt hy
(PW72) that haribabu had died. Suba Sundaram
(A-22) asked T. Ramamurthy (PW72) as to whether he
had taken photographs of the incident. Suba
Sundaram (A-22) told T. Ramanurthy (PW72) that he
coul d have brought the canera used by Hari babu. To
that T. Ramamurthy (PW72) replied that a VWIP had
been murdered and all the articles at the scene
m ght be inportant material object and it was w ong
to touch them Suba Sundaram (A-22) again told T.
Ramarmurthy (PW72) that if he could have brought the
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canera they could have used the photos inside them

f) Suba Sundaram (A-22) thereafter contacted K
Ramanurt hy (PW258), President of AICC(l) for seeking
his help to retrieve the camera of Haribabu

9) Si nce Suba Sundaram (A-22) was naking
strenuous efforts for getting the canmera prosecution
says that the sole purpose was to destroy any clue
that the investigating agency nmight get fromthe
phot ographs taken by Hari babu before he died about
the role of LTTE and others in the crinme. But then
it must not be forgotten that Suba Sundaram (A-22)
was running a studio and he was keen that he should
get the photographs taken by Haribabu and use them
for his business.

h) Suba ~Sundaram (A-22) nade all attenpts to
conceal theidentity of Haribabu that he was an LTTE
activist and that he had been engaged by Sivarasan
and others to take the photographs of the incident.

i) Though he ~was aware that Haribabu had gone
to the public nmeeting of Rajiv Gandhi and that he
was working for LTTE he got the statenent issued by
father of Haribabu V.T. Sundar-anani (PW 120)
denying that his son was nenber of LTTE

i) Suba Sundaram (A-22) wanted all the materia
relating to LTTE lyingin the house of Haribabu to
be destroyed so that no one could find the |ink of

Hari babu with LTTE.

Al these factors wi Il _not make Suba Sundaram (A-22)
a menber of the conspiracy with the object to kill Rajiv
Gandhi. Even his know edge of conspiracy cannot be /inferred

from the circunstances put at highest fromthe prosecution
poi nt of view  Suba Sundaram (A-22) has been charged for an
of fence under Section 3(3) of TADA which charge nust fail
He has also been charged for an of fence under Section 201
| PC for which he has been found guilty and convicted  and
sent enced. There is no challenge to his conviction under
this charge

Havi ng thus consi dered the case of each accused now
charged before us we have to exam ne what sentence is to be
awar ded particularly where charge of nurder has been proved
agai nst some of the accused.

In spite of the concession of M. Natarajan we have
i ndependently exani ned the evidence with respect to charges
agai nst each of the accused. We acquit Shanthi (A-11),
Sel val uxm (A-13) and Shannugavadi velu (A-15) of —al
charges. Their conviction and sentence are set aside.

None of the accused has conmitted any of fence under
Section 3, 4 or 5 of TADA. Their conviction and sentence
under these Sections are set aside.

Conviction and sentence of the accused except,
Nalini (Al), Santhan (A-2), Mirugan (A-3) and Arivu (A-18)
under all other charges are nmaintained. Conviction and
sentence of all the accused under Section 120B IPC read with
all other counts as nentioned in charge No.1 is set aside
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except conviction of Nalini (A1), Santhan (A-2), Mirugan
(A-3) and Arivu (A-18) under Section 120B read with Section
302 | PC

Conviction of Nalini (A-1) wunder Section 302 |IPC
read with Section 34 |IPC on various counts is upheld and so
also of Arivu (A-18) under Sections 109 and 302 |PC
Conviction and sentence of Nalini (A-1) under Section 326
IPC read with Section 34 IPC, Section 324 |IPC read with
Section 34 |IPC and that of Arivu (A-18) under Sections 109
and 326 | PC and Sections 109 and 324 | PC are mai nt ai ned.

In view of these discussions Shant hi (A-11),
Selval uxmi  (A13) and Shannugavadivelu (A-15) are to be
rel eased forthwith. ALl other accused except Nalini (A1),
Santhan (A-2), Mirugan (A-3) and Arivu (A-18) would al so be
entitled to be rel eased forthwith as it was pointed out to
us that ‘they have -already undergone inprisonnment for a
peri od of 'nore thanthe sentence of inprisonnent awarded to
them I'n ~“case they are not required to be detained in any
ot her case they shall also be released forthwith

We confirmthe conviction of Nalini (A1), Santhan
(A-2), Mirugan (A-3) and Arivu (A-18) under Section 120B
read with Section 302 I'PC

We have been addressed argunments on the question of
sentence to be passed against the accused which is the
requi rement of Subsection (2) of Section 235 of. the Code.
Section 354 of the Code deals wi th the contents of judgnent.
Sub-section (3) of Section 354 is relevant. It is as under

"(3) When the conviction is - for an offence

puni shable with death or, in the alternative, wth

i mprisonnment for life or inprisonment for a term of

years, the judgment shall state the reasons for the

sentence awarded, and, (in the case of sentence of
death, the special reasons for such sentence."

M. Natarajan said that in case we hold that Nalin
(A-1), Santhan (A-2), Mirugan (A-3) and Arivu (A-18) are
guilty they do not deserve the extreme penalty.

In Bachan Singh vs. State of Punjab (1980 (2) SCC
684) the Constitution Bench of this Court ~was ~considering
the constitutional wvalidity of Section 302 [|PC- Though
hol di ng that Section 302 | PC and Section 354(3) of the Code
are constitutionally valid this Court referred to the
ci rcunst ances both aggravating and mitigating for inposing a
sentence of death. It also nmade observations on -Sections
354(3) and 235(2) of the Code. It will be advantageous to
guote paras 201, 202 and 209 of the judgment which ‘are as
under : -

"201. As we read Sections 354(3) and 235(2) and other
rel ated provisions of the Code of 1973, it is quite
clear to us that for making the choice of punishment
or for ascertaining the existence or absence of
"special reasons" in that context, the court nust
pay due regard both to the crime and the crim nal

VWhat is the relative weight to be given to the
aggravating and mtigating factors, depends on the
facts and circunstances of the particular case.
More often than not, these tw aspects are so
intertwined that it is difficult to give a separate
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treatnent to each of them This is so because
"style is the man’. In many cases, the extrenely
cruel or beastly manner of the conmm ssion of nurder
isitself a demonstrated index of the depraved
character of the perpetrator. That is why, it is
not desirable to consider the circunstances of the
crime and the circunstances of the crimnal in two

separate watertight conpartments. In a sense, to
kill is to be cruel and therefore all nurders are
cruel. But such cruelty may vary in its degree of

cul pability. And it is only when the culpability
assunes the proportion of extrene depravity that

"speci al reasons” can legitimtely be said to
exist."

202. Drawing upon  the penal statutes of the
States in U S A franed after Furman v. Georgia

(33 L Ed2d 346: 408 US 238 [1972]), in general
and Clauses 2(a), (b), (c) and (d) of the Indian
Penal Code (Anendrent) Bill passed in 1978 by the
Raj ya Sabha, in particular, Dr. Chitale has
suggest ed these "aggravating circumstances":

Aggravating circumnstances: A court may,
however, in the follow ng cases inpose the penalty
of death in its discretion

(a) if the rmurder has been commtted after
previous planning and involves extrene brutality; or

(b) i f the nur der i nvol ves excepti onal
depravity; or

(c) if the nurder is of a menber of any 'of the
armed forces of the Union or of a menber of any
police force or of any public servant and was

commtted --

(1) while such nenber or public servant was on
duty; or

(ii) i n consequence of anything done or attenpted

to be done by such nenber or public servant in the
| awful discharge of his duty as such nmenber or
public servant whether at the tinme of nmurder he was
such nenmber or public servant, as the case may be,
or had ceased to be such nenmber of public servant;
or

(d) if the nmurder is of a person who had acted
in the lawful discharge of his duty under Section 43
of the Code of Criminal Procedure, 1973, or who had
rendered assistance to a mmgistrate or a police
officer demanding his aid or requiring hi s
assistance wunder Section 37 and Section 129 of the

sai d Code."

" 2009. There are nunerous ot her ci rcunst ances
justifying the passing of the lighter sentence; as
there are countervailing ci rcunst ances of
aggravati on. "W cannot obviously feed into a
judicial conmputer all such situations since they are
astrol ogi cal inponderables in an inperfect and
undul ati ng society." Nonetheless, it cannot be

over -enphasi sed that the scope and concept of
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mtigating factors in the area of death penalty nust
receive a liberal and expansive construction by the
courts in accord with the sentencing policy wit

large in Section 354(3). Judges shoul d never be
bl oodt hirsty. Hangi ng of nurderers has never been
too good for them Facts and figures, albeit

i nconmpl ete, furnished by the Union of India, show
that in the past, courts have inflicted the extrene
penalty with extrene infrequency -- a fact which
attests to the caution and conpassion which they
have al ways brought to bear on the exercise of their

sentencing discretion in so grave a matter. It s,
therefore, inperative to voice the concern that
courts, aided by the broad illustrative guide-Ilines

i ndi cated by us, will discharge the onerous function
with evernmore scrupulous care and humane concern
directed along the highroad of legislative policy
outlined in ~Section 354(3), viz., that for persons
convicted of nmurder, life inmprisonment is the rule
and deat h sentence an exception. A real and abiding
concern for the ~dignity of hunman |life postul ates
resi stance to - taking a life through law s
instrumentality. That ought not to be done save in
the rarest of rare cases when the alternative option
i s unquestionably forecl osed."
Judgnent in Masalti vs. State of U P. (1964 (8)
SCR 133) was delivered before the new Code, i.e., Crinminal
Procedure Code, 1973 (Act 2 of 1974) came into operation.
40 persons were put on trial before the Additional Sessions
Judge under Section 302 read with Section 149 of ‘the Indian
Penal Code and other sections for conmmtting nurder of five

persons with guns. O them 35 were found guilty and the
Addi ti onal Sessions Judge sentenced ten of them who carried
fire arms, to death and the rest to inprisonment for ' life.

On a reference to the Hi gh Court under Section 374 of the
ol d Code and al so on appeals filed by the convicted  persons
Hi gh Court acquitted seven of (the appellants, concurring
with the findings of the Additional Sessions Judge and
di smissed the appeal of the rest.. It confirmed the death
sentences passed on the ten accused.  This Court said that
both the trial court and the Hi gh Court were agreed that
these sentences of death inmposed on ten persons were
justified by the circunstances of the case and by the
requirenents of justice. It said that as a nere proposition
of law it should be difficult to accept the argunment that
the sentence of death could be ultimately inmposed only where
an accused person was found to have committed the nurder
hinself. This Court then held as under :-

"Whet her or not sentences of death should be inposed
on persons who are found to be guilty not because
they thenselves committed the nurder, but because
they were nmenbers of an unlawful assenbly and the
of fence of nmurder was committed by one or nore  of
the nenbers of such an assenbly in pursuance of the
conmon obj ect of that assenbly, is a nmatter which
had to be decided on the facts and circunstances of
each case. In the present case, it is <clear that
t he whole group of persons belonged to Laxmi
Prasad’ s faction, joined together arned with deadly
weapons and they were inspired by the commopn obj ect
of exterminating the male nmenbers in the fanily of
Gayadi n, 10 of these persons were arnmed wth
fire-arms and the others with several other deadly
weapons, and evidence shows that five nurders by
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shooting were commtted by the nenbers of this
unl awf ul assenbl y. The conduct of the nmenbers of
the unl awful assenbly both before and after the
conmi ssion of the offence has been considered by the
courts below and it has been held that in order to
suppress such fantastic crimnal conduct on the part
of villagers it is necessary to inpose the sentences
of death on 10 nenbers of the unlawful assenbly who
were armed with fire-arns. |t cannot be said that
discretion in the nmatter has been i mproperly
exercised either by the trial Court or by the Hi gh
Court. Therefore we see no reason to accept the
argunent urged by M. Sawhney that the test adopted
by the H gh Court in dealing with the question of
sentence i s mechani cal and unreasonabl e.

There are, however, three cases in which we
think we ought to interfere. These are the cases of
accused No.9 Ram Saran who is aged 18; accused No.
11 Asha Ram who is aged 23 and accused No. 16 Deo
Prasad who is aged 24, Ram Saran and Asha Ram are
the sons of Bhagwati who is accused No. 2. Both of
them have been sentenced to death. Simlarly, Deo
Prasad has al so been sentenced to death. Havi ng
regard to the circunstances under which the unlawfu
assenbly cane to be forned, we are satisfied that
these young nen nust have joined the unlawfu
assenbly under pressure and influence of the elders
of their respective famlies. The list  of accused
per sons shows that~ the wunlawful” assenbly was
constituted by nenbers of different famlies and
having regard to the manner in- whichthese factions
ordinarily conduct thenselvesin villages, it. would
not be wunreasonable to hold that these three young
men nust have been compelled to join the unlawfu
assenbly that norning by their elders, and so, we
think that the ends of justice would be met / if the
sentences of death inposed on themare nodified into
sentences of |ife inprisonnment. Accordingly, we
confirmthe orders of conviction and sentence passed
agai nst all the appellants except accused Nos. 9,
11 and 16 in whose cases the sentences are al tered
to those of inprisonment for life. In the result,
the appeals are dismssed, subject to the said
nodi fi cation."

I n Dhananjoy Chatterjee Alias Dhana vs. State of
West Bangal [(1994) 2 SCC 220] this Court said

“In recent years, the rising crinme rate particularly
violent crinme against wonen has nmade the crimna
sentencing by the courts a subject of concern

Today there are adm tted di sparities. Sone
crimnals get very harsh sentences while nmany
receive grossly di fferent sent ence for an

essentially equivalent crime and a shockingly |arge
nunber even go unpunished thereby encouraging the
criminal and in the ultimate making justice suffer
by weakening the systemis credibility. O course,
it is not possible to lay down any cut and dry
formula relating to inposition of sentence but the
obj ect of sentencing should be to see that the crine
does not go unpuni shed and the victim of crine as
also the society has the satisfaction that justice
has been done to it. |In inposing sentences in the
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absence of specific | egi sl ati on, Judges nust
consider variety of factors and after considering
all those factors and taking an overall view of the

situation, inpose sentence which they consider to be
an appropriate one. Aggravating factors cannot be
ignored and simlarly mtigating circunstances have
also to be taken into consideration

In our opinion, the measure of punishnent in
a given case must depend upon the atrocity of the
crime; t he conduct of the crimnal and the
def encel ess and unprotected state of the wvictim
Inposition of appropriate punishment is the manner
in which the courts respond to the society’'s cry for
justice against-the crimnals. Justice demands that
courts shoul d i npose puni shrent befitting the crinme
so that the courts reflect public abhorrence of the
crime. The courts must not only keep in view the
rights of ~the crimnal but also the rights of the
victimof crine and the society at large while
consi dering inposition of appropriate punishment."
In Bheru Singh s/o Kalyan Singh vs. State of

Raj asthan [(1994) 2 SCC 467] this Court relied onits
observations on the question of sentence made in Dhananjoy
Chatterjee Alias Dhana's case and then in the case of a wit
said as under

((SCO LYRI X 6.1

))

[ (1963)

"The barbaric, gruesone and heinous type of
crinme which the _appellant commtted is a revolt
agai nst the society and an affront to human dignity.
There are no extenuating or mitigating circunmstances
what soever in this case nor have any been pointed
out and in our opinion.it is a fit case which calls
for no punishment other than the capital punishnment
and we accordingly confirm the sentence of /death
i nposed upon the appellant. The plea of hi's | earned
counsel for mercy is unjustified and the prayer for
synmpathy, in the facts and <circunstances of the
case, is wholly msplaced. W, therefore, uphold
the conviction and sentence of death inmposed -upon
the appellant by the courts below for the offence
under Section 302 |PC "

In Natwarlal Sakarlal Mdy vs. The State of Bonbay
65 BLR 660 (SC)] this Court said as under

"While s.239 of the Code of Crimnal Procedure
allows a joint trial of persons and offences within
defined limts, it is within the discretionof the
Court to permt such a joint trial or not, having
regard to the circunstances of each case. It | would
certainly be an irregul ar exercise of discretion if
a Court allows an innunerable nunmber of offences
spread over a long period of time and conmitted by a
| arge nunber of persons under the protecting w ng of
all -enmbracing conspiracy, if each or sone of the
of fences can legitinmately and properly form the
subject-matter of a separate trial; such a joint
trial would undoubtedly prolong the trial and would
be a cause of unnecessary waste of judicial tine.
It would conplicate matters whi ch m ght otherw se be
sinple; it would confuse accused and cause prejudice
to them for nore often than not accused who have
taken part in one of the mnor offences m ght have
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not only to undergo the long strain of protracted
trial, but there might also be the |likelihood of the
i mpact of the evidence adduced in respect of other
accused on the evidence adduced agai nst him working
to his detrinent. Nor can it be said that such an
omi bus charge or charges would al ways be in favour
of the prosecution for the confusion introduced in
the charges and consequently in the evidence my
ultimately benefit sone of the accused, as a clear
case agai nst one or other of +the accused may be
conplicated or confused by the attenpt to put it in
a proper place in a larger setting. A Court should
not be overzeal ous to provide a cover of conspiracy
for a nunber of offences unless it is clearly
satisfied on the material placed before it that
there is evidence to prove prima facie that the
persons who committed separate offences were parties
to the conspiracy and they committed the separate
acts attributed to them pursuant to the object of
thesai d conspiracy."

In Payne vs. Tennessee {111 S. . 2597 (91)} the
Supreme Court of United States overruled by majority of 6:3
its earlier two decisions in Booth vs. Mryland (482 U.S.
496) and South Carolina vs. Gat hers (490 U.S. 805) and
uphel d the adni ssion during capital sentencing of evidence
relating to the | victinis personal characteristics and the
enmoti onal inpact of crine on the victim or his fanmly or
friends. Chari sse Christopher, her two years ol d daughter
Laci e, and her three years old son, N cholas, were brutally
att acked with a butcher knife in their apartment in
Tennessee. Only the son Nicholas survived. The police
arrested Payne and a jury found himguilty of two counts of
first degree nurder and one count of assault with intent to
conmit nurder in the first degree. At the sentencing phase
of trial, the state presented the testimony of the nother of
Chari sse Christopher, who explained how Nicholas continued
to be affected by the murders: "He cries for his nom...And
he cries for his sister Lacie." In addition, during his
cl osing argunent the prosecutor depicted the continuing
impact on N cholas's life: "Hi s nother will never kiss him
good night or pat himas he goes off to bed....He doesn't
have anybody to watch cartoons with him..." The jury then
sentenced Payne to death. The Suprenme Court of Tennessee
affirmed the conviction. Despite Booth and Gathers, the
court found the adnmission of victim inpact evi dence
"technically irrelevant” but "harn ess beyond reasonable
doubt." The court even applauded the adm ssion of _such
evidence and clainmed that "It is an affront to the civilized
nenbers of the human race to say that at sentencing in a
capital case, a parade of w tnesses nmay praise.... t he
Def endant . . .. but nothing nay be said that bears upon the
character of, or the harm inmposed upon, the victinmns.
Al though the Tennessee Supreme Court’s holding rested on a
finding of harm ess error, the Suprenme Court, upon granting
certiorari, specifically asked the parties to address
whet her Booth and Gat hers shoul d be overrul ed, even though
the i ssue had not been raised in the petition for certiorar

or in its response. In a 6:3 opinion, the Supreme Court
affirmed the Tennessee Suprene Court’s j udgmnent and
explicity overruled Booth and Gathers. Witing for the

majority, Chief Justice Rehnquist noted that Booth and
Gat hers were premised on the notion that a capital defendant
should be treated as a "uniquely individual human bei ng".
Thi s "individualized consideration,” he argued, should not
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occur "wholly apart fromthe crinme" the defendant committed.
According to Chief Justice Rehnquist, Booth and Gathers
created an wunfairly inbalanced process in which the
defendant may introduce all mitigating personal evidence,
al though "the State is barred from..offering "a glinpse of
the life' which the defendant ’'chose to extinguish ."
(Harvard Law Revi ew - Vol . 105).

In R v. Howel s and others [(1999) 1 All.ER 50]
Court of Appeal, Crinminal Division said that "Court should
al ways bear in nmnd that sentences were in al nost every case
intended to protect the public, whether by punishing the
of fender or reformng him or deterring himand others, or
all of those things."

M. Natarajan said that Nalini (A-1) got involved
in the conspiracy only to please Mirugan (A-3) and to be
close to him who was her lover. It was Mirugan (A-3), who
first indoctrinated” her and then used her as a cover. It
was not that any idea to -assassinate Rajiv Gandhi had
originated with her and she becane party to the conspiracy
only on the day of the incident itself though she mi ght have
suspi ci on or even know edge about the sane. M. Nat ar aj an
further said that  Nalini (A1) did not contribute to the
conspiracy but nerely acted as a cover as she was only
obeying the role assigned to her by Sivarasan whom Mirugan

(A-3) introduced to her as his boss. It was also subnitted
that in India no woman had been hanged since | ndia attained
i ndependence. He said if we look at the crimnal, Nalini

(A-1) did not belong to any crimnal tribe and that though
there is no evidence about her character ~but ~nothing has
been sai d about her bad antecedents by the Executive Oficer
fromher office, who appeared as a witness. He said in his
confession Nalini (A-1) had already expressed regret and
repent ance and now she is a chastened woman. She is not any
threat or nmenace to the " society. Lastly, he said
considering the future of the girl child, who is adol escent
and born in unfortunate circunstances Nalini (A1) may be
spared the extrene penalty of death. Santhan (A-2), M.
Natarajan said, cane to India in the group of nine with
Si varasan on 1.5.1991 but he had cone to India to-go abroad.
Since arrangements for his passport and visa could not  be
made till then he continued to stay in India. Oherwise, he
woul d not have been here to be a nmenber of the conspiracy.
About Murugan (A-3) M. Natarajan said that he was sumoned
to go to Sri Lanka and was on his way there. ~But since boat
did not arrive fromthere he had to return to Mdras. Had
the boat arrived on time from Sri Lanka Miurugan (A-3) would
not have been here during the crucial period culmnating in
achieving the object of conspiracy. It was submtted that
both Santhan (A-2) and Murugan (A-3) were not involved in
any policy nmaking for LTTE and were not the perpetrators of
the crime. They acted under the dom nation of others and do
not deserve the extreme penalty. About Mirugan (A-3) M.
Natarajan said that he is also father of the girl child.
Arivu (A-18), he said, was under the conplete dom nation of
Sivarasan and did not understand the inplications of the
various jobs entrusted to himby Sivarasan. He is a youth
of 20 years having born on 30.7.1971 and does not deserve
extreme penalty for the crime of abetnment to nurder, being
al so a paid enpl oyee of LTTE.

It is not that Nalini (A1) did not understand the
nature of the crime and her participation. She was a
willing party to the crine. W have to see both the crine
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and the crimnal. Nalini (A1) in her association wth
Murugan (A-3) and others developed great hatred towards
Rajiv Gandhi and wanted to have a revenge. Merely because

Nalini (A1) is a woman and a nother of the child who was
born while she was in custody cannot be the ground not to
award the extrenme penalty to her. She is an educated woman

and was working as a stenographer in a private firm She
was |living alone away from her nother, sister and brother
since April, 1990 and started living in a rented apartnent

in Villivakkam from October, 1990. She becane friendly to
Murugan (A-3) when she was introduced to himin her office
by her sister Kalyani _and Bharathi (PW233). Before this
date al so she was close to sonme of the LTTE acti vists. She
devel oped fondness towards Mirugan (A-3) and in fact wanted
to marry him He, however, declined as he said he was a
conmitted LTTE activist and as per code of LTTE he coul d not
marry. They were, however, having sexual relations and when
they returned fromtrip to Tirupathi after the assassination
of Rajiv Gandhi it was found that Nalini (A1) was pregnant.
Subsequently while both of themwere in custody they were
married fromearlier date. It was in July 1991 that she
gave birth to the girl child. ~ When we think of the crinme we
find that along with Rajiv Gandhi 15 others also lost their
l[ives. Many of them were policemen on duty. Fifteen
persons who lost /their lives in the bonb blast were: (1)
P. K. CGupta, Personal’ Security Oficer to Rajiv Gandhi, (2)
Latha Kannan, (3) Kokilavani, (4) lgbal, Superintendent of
Police, (5) Rajaguru, Inspector ~of Police, (6) Edward
Joseph, Inspector of Police, (7) Ethiraj, Sub |nspector of
Police, (8) Sundararaju- Pillai, Police constable, (9) Ravi,
Conmando Police constable, (10) Dharnan, Police constabl e,
(11) Chandra, wonman police constable, (12) Santhani . Begum
(13) Darryl Peter, (14) Kumari Saroja Devi and (15)
Munuswany. It is not disputed that these persons died on
account of the bonmb bl ast and others suffered grievous and
simple injuries on that account. What about their famllies,
one may ask. In the beginning of the judgnent we noted that
one small girl Kokila wanted to recite a poem to Rajiv
Gandhi . In one of the photographs she is shown standing
wi th her nother Latha Kannan next to Dhanu. Both died in
the bl ast. VWhat about the children, w ves and husbands of
those who died? Cruelty of the crime commtted has known no
bounds. The crime sent shock waves in the country. Genera
el ections had to be postponed. It was subnmitted nore than
once that principal perpetrators in the present case are
al ready dead but then for the support which Nalini® (A1),
Santhan (A-2), Mrugan (A-3) and Arivu (A-18) afforded for
conmi ssion of the crime it could not have been commtted.
Each one of these four accused had a role to play.  Crine
was conmitted after previous planning and executed wth
extreme brutality. There were as many as two dry runs as to
how to reach Rajiv Gandhi after penetrating the security
cordon. A former Prime Mnister of the country was
targetted because this country had entered an agreement wth
a foreign country in exercise of its sovereign powers.
Rajiv Gandhi being head of the Government at that tinme was
signatory to the accord which was al so signed by the head of
the Government of Sri Lanka. The accord had the approval of

the Parliament. It was not that Rajiv Gandhi had entered
into the accord in his personal capacity or for his own
benefit. Though we have hel d that object of the conspiracy

was not to commt any terrorist act or any disruptive
activity nevertheless nurder of a forner Prinme Mnister for
what he did in the interest of the country was an act of
exceptional depravity on the part of the accused, an




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 194 of 195

unparallel act in the annals of crines commtted in this

country. In a mindless fashion not only that Rajiv Gandh
was killed along with him others died and many suffered
grievous and sinmple injuries. It is not that intensity of

the belt bonb strapped on the waist of Dhanu was not known
to the conspirators as after switching on the first switch
on her belt bonb Dhanu asked Sivarasan to npbve away.
Hari babu was so keen to have cl ose-up picture of the crine
that he nmet his fate in the blast itself. W are unable to
find any nitigating circunstance not to upset the award of
sentence of death on the accused.

This is a case where all these Nalini (A1), Santhan
(A-2), Mirugan (A-3) and Arivu (A 18) deserve extrene
penalty. W confirmthe award of sentence of death on them

We record our appreciation of the assistance given

to us by counsel for the parties. M. Nat ar aj an, seni or
advocate, led the “teamfor all the accused except one. He
was ably ‘assisted by M. Sunder Mohan, M. B.
Gopi kri shnan, M. S Durai sany, M. V. El angovan, M.
N.  Chandrasekharan, M. T. Randass and M. R.
Jayseel an. A heavy burden lay on the shoulders of M.

Natarajan. He carried it with aplonb. H s presentation of
the case showed his conplete mastery on facts and law. It
was a pleasure to hear him not losing his ‘poise even for
once. He was fair in his subm ssions conceding where it was
unnecessary to contest. M. Siva Subrananium  senior
advocate assisted by M. Thanan, who represented the
remai ning one accused, rendered his bit~ to support M.
Natarajan. M. Altaf Ahmad, Additional Solicitor  General

was not far behind in any way. He had to face an uphil

task defending the sentence of death inposed on all " the 26
accused. He in his task was -ably assisted by M. Jacob
Baniel, M. Ranganathan, M. P Parmeshwaran, M. A D. N
Rao, M. Rony Chacko, M. T.GN. Nair, M. Meenakshi

Arora, M. S. A Mitoo and M.  Mariaputam advocates. M.
Al taf Ahnmad was forthright in his subm ssions. He presented
his case with |earning and assiduity. W express our sense
of gratitude to all the counsel and admire their _profound
| earni ng and experience. They did their job remarkably
wel | .

W would also like to record our appreciation for
the Special Investigation Team (SIT) constituted by the
Central Bureau of Investigation to investigate the case
Under the stewardship of M. D.R Karthikeyan, SIT did
assi duous work and was able to solve the crine wthin a
short tinme. I nvestigation was neticul ous, | oose ends tied
to bring out a clear picture of conspiracy and the part
pl ayed by each of the conspirators. Menbers- of SIT
performed their job with dedication and determi nation.. They
succeeded in their mssion but their only regret perhaps was
that they could not capture Sivarasan alive. W have also a
word of praise for M. RK Raghavan, who was at the
relevant time Inspector GCeneral of Police, Forest Cel
(CID), Madras and was entrusted with the el ection
arrangenents in Chingl epet range. He was on duty at the
time the crine was conmitted at Sri perunbudur . He
i medi ately realised the gravity of situation. He stayed on
at the scene of «crime, organised relief and ensured that
mat eri al evi dence was not tenpered with. It was he who
found the camera (MO 1) on the body of Haribabu which
provi ded a breakthrough in the case.
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Appeal s filed by the accused and the proceeding
submitted by the Designated Court to this Court under
Section 366 of the Code read with Sub-section (6) of Section
20 of TADA are disposed of in the ternms menti oned above.




