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Appel lants in ‘these appeals were liable to penalty
under section 18 of the Walth Tax Act, 1957, (for short the
Act’), for failure to file the returns in respect of the
assessnent years 1970-71, 1971-72, 1972-73, 1973-74, 1974-75
and 1975-76. When Parl i anent amended the  Act and
i ncorporated Section 18-8 by Taxation Laws (Amendnent Act
1975) i.e. Act 41 of 1975, appellants in these cases
submitted wealth tax returns and nmade a request for ful
wai ver of the penalty as envisaged in the new provision. The
Conmi ssi oner of Walth Tax (the ‘Comm ssioner’ for short)
found that as the appellants have conplied wth the
conditions stipulated in section 18-8 of the Act they are
entitled to the benefit of the new provision.~ However,
keeping in view the facts and circunstances of the case, the
Conmi ssioner, instead of granting waiver for the full
penalty had only reduced it to 5% for the relevant
assessment years. Appellants submitted that-once a person is
found to be entitled to the benefits of the new provision of
section 18-B of the Act, the Comm ssioner shoul d have waived
the entire amount of penalty payable by that person
concerned. So saying they approached the H gh Court by
filing wit petitions but those wit petitions' were
dism ssed in |limne. Hence, these appeals.

Learned counsel contended that once a person i's found
entitled to the benefit under section 18B, the Comm ssi oner
cannot wi thdraw part of the benefit by inposing a penalty of
5 per <cent. According to him once the failure is condoned,
power to waive cannot be exercised in a truncated manner as
was done in this case but only in a full neasure.

Section 18(1) enpowers the officer under the Act to
i npose penalty on a person in certain contingencies. As per
the sub-section if the Walth Tax Oficer, Appellate
Assi stant Conm ssioner or Appellate Tribunal in the course
of any proceedings under the Act is satisfied that any
person has, w thout reasonable cause, failed to furnish the
returns which he is required to furnish or has wthout
reasonabl e cause failed to furnish within the time all owed
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or without reasonable cause failed to conply with a notice
under section 16 (2) or (4), or has concealed the

particulars of any assets or furni shed i naccurate
particulars of any assets or debts such officer may direct
that such person shall pay, by way of penalty, the anount

specified respectively in three clauses set out therein

Section 18-8 confers power on the Conm ssioner to
reduce or wai ve such penalty in certain contingencies, if he
is satisfied that such person has nade full and true
di scl osure of his net wealth and has al so cooperated in any
equity relating to the assessnent of his net wealth and has
either paid or nmade satisfactory arrangenment for the paynent
of any tax or interest payable in consequence of an order
passed under the Act.

If the conditions stipulated in the section are
sati sfied Conmi ssioner has a  discretionin the matter. In
exercise of that discretion, Conmm ssioner can either reduce
the anmpunt, of the penalty or 'he may even waive the entire
penalty. I't is for~ the Conm ssioner to decide on the facts
of a particular case whether a waiver in entirety or a
reducti on-alone is warranted.

The wor ds "t he Conmi ssi oner may in hi s
di scretion...... reduce or waive the anount of penalty" in
Section 18-8 of the Act are clear enough to show that the
power conferred on the Conmissioner is to be exercised by
his in such nanner /as he deens just ~-and proper. Wen a
di scretion is conferred on an authority the sane nust be
exercised fairly and not arbitrarily, justly ad not
fancifully vide S.G Jaisinghani® vs. U QOIl.  &others: AR
1967 SC 1427.

Even if the |egislature has not used the words "in his
di scretion" in Section 18(B)(1) Commissioner could have
exercised only a discretionary power -in view of the
enpl oyment of the word "may". Now when-the Parlianent used
bot h expressions "may" and "in _hi's discretion" together, the
position is placed beyond the pale of any doubt that
| egi sl ature wanted an officer of the rank of the
Conmi ssioner to be reposed wth the discretionary power to
choose between entire waiver or reduction in any proportion.

O course when the Conmissioner, instead of giving a
conpl ete wai ver, chooses to give only a reduction for the
penalty amount he must indicate in his order that he has
applied his mnd in that regard. In this view, there is no
warrant for the proposition that the Conmissioner, if
satisfied of the conpliance of conditions; has only one
choice i.e. to waive the penalty in entirety. herw se, it
may mean that Comm ssioner can in a case where conditions
are not satisfied, reduce the penalty amount . _ \Wen
conditions are not satisfied, Comm ssioner cannot. do either
Only when the said conditions are satisfied that the
occasion arises for the Comm ssioner to exercise his
di scretion - not before.

Learned counsel has cited the follow ng decisions of
various H gh Courts in support of the contention that waiver
in full has to be ordered when all the required conditions
have been conplied with: Shakuntla Mehra vs. CAI (1976) 102
I TR 301 of the Delhi High Court; Shankara Apya Swam vs.
WO, Bel gaum (1976) 103 |ITR 649, of the Karnataka Hi gh
Court; Anjanappa vs. CWM (1980) 124 | TR 433 of the Karnataka
H gh Court; Rasiklal Ranchhodbhai Patel vs. OAT (1980) 121
ITR 219 of the G@ujarat H gh Court Sardar Kartar Singh vs.
CWr (1982) 135 ITR 375 of the Gaughati Hi gh Court. In al
those deci sions | earned Judges have pointed out that w thout
i ndi cati ng any reason whatsoever the Conmi ssioner cannot
di spense with his discretion in granting waiver of the
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penalty. Those decisions have not laid down a proposition
that the only course which a Conm ssioner can adopt on
fulfillment of the conditions is to waive the penalty in
entirety.

Section 18-8 is analogous to section 273-A of the
Income Tax Act, 1961 where under also a simlar discretion
has been conferred on the Commi ssioner of Income Tax for
ei ther reducing the penalty or granting wai ver of the entire
penalty. It is understood in clear terms that the said
discretion in Incone Tax Act is to be exercised in a
reasonabl e and fair manner. The decision of the Bonmbay Hi gh
Court [Purshottam Thackersey vs. K N Anantrama Ayyar (1985)
154 ITR 438] cited before us only shows that the order of
the Conmi ssioner declining to waive the penalty wthout
advanci ng any reason whatsoever cannot be supported and the
matter was renitted to the Comm ssioner for passing an order
afresh.

Inthe cases on- hand, the  Comm ssioner has indicated
his own reasons for resorting to the power of reduction of
the penalty in preference to granting full waiver of the
penalty. W cannot say that the reasons indicated in the
orders are in any manner unjust or irrelevant. W,
therefore, find no ground “to interfere wth the inpugned
order and the judgments - of the H gh Court. The appeals are
di sm ssed




