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Leave granted.

The inmpugned direction of the l'earned Single Judge of
the Allahabad High Court in Cvil©m Msc. Wit Petition No.
25696 of 1990 is being challenged-in the first case and a
simlar direction of a l|earned Single Judge of Allahabad
H gh Court dated 2.4.1993 passed in Cvil Msc. Wit
Petition No. 28719 of 1992 following the earlier judgnent is
being assailed in the second case. . The question of [|aw
i nvolved in both these appeals is one-and the sane. nanely,
is the Hgh court justified in issuing a mandamus to the
appel l ant to make recruitnent of the respondents who were in
the Select List of the year 1987 even after the expiry of
the said list, the |list under the Recruitment Rules having
the force only for a period of one year fromthe date of
sel ection.

The Recruitnent/Selection to the posts in class 11l and
class IV is made under a Statutory Rule called the . Sub-
ordinate Oficers Clerical Staff (Direct Recruitnent) Rules,
1985 (hereinafter referred to as "Recruitnent Rules"). Under
the Rules the Appointing Authority is required to determn ne
the nunber of vacancies to be filled during the course of
year and notify the sane to the Enmploynment Exchange for
sponsori ng candi dates. The Appointing Authority is  also
entitled to invite applications directly by issuing an
advertisenent in a local daily newspaper. on receipt of the
nanes of the candidates the Selection Conmittee prepares a
nmerit list in the manner prescribed under Rule 23. The
Selection Conmittee then forwards the |Ilist thus prepared to
the Appointing Authority wunder Rule 26 nentioning the
aggregate marks obtained at the sel ection by each candi date.
The nanes of the candidates are arranged by the Appointing
Authority in accordance with the nerit of the candi dates and
thereafter the appointnments are offered in the order in
whi ch the names are arranged.
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The respondents approached the H gh Court alleging,
inter alia, that though there existed vacancies during the
year 1987 and the select list was prepared on 4.4.87 but the
Appointing Authority arbitrarily did not fill up the
vacanci es and the respondents having failed in their attenpt
by filing representations approached the Court for issuance
of mandanus, It was also alleged that the Appointing
Authority ignoring the select |list prepared by the Statutory
Sel ection Committee has been filling up the vacancies in
accordance with its own sweet will and the right of the
candidates in the select list is thereby being infringed.
The appellant filed counter affidavit controverting the
all egations nmade in the Wit Applications and took the
positive stand that the select list of the year 1987 becane
i noperative after |apse of one year from the date of
sel ection and, therefore, the applicants who clained to be
inthe select list prepared on 4.4.87 do not have any right
to be ~appointed as the life of the Ilist has expired by
4.4.88. It was al so pl eaded before the Hi gh Court that there
did not  ‘exi'st any vacancy during the year as contended in
the Wit —application. The  Hi gh Court by The inpugned order
i nstead of focussing its attention to the relevant
provisions of the Statutory Rules, relying upon certain
earlier decisions of the Court came to hold that the sel ect
list does not |lapse on the expiry of 'one year from the
preparation of the list. The H gh Court also cane to the
conclusion that several vacancies having -occurred after
4.4.87 on account of superannuation of many of the existing
enpl oyees the stand of the State that there existed only one
vacancy cannot be accepted. Wth this conclusion direction
havi ng been issued to appoint the Wit Petitioners the sane
is being assailed in these appeals.

Learned counsel for the appellant contended ‘that in
view of the provisions of Rule 26 of the Recruitment Rules
the High Court erred in law that the select |ist does not
expire after expiry of one year. He further contended that
the vacancy position as was  indicated by the State
CGovernment is correct and the Hi gh Court erroneously canme to
the conclusion about the existing of nore nunber of
vacanci es during the year without exanining the  peculiar
ci rcunmst ances where sone appointnments have been nmmde.
Lear ned counsel appearing for the respondents do not dispute
the position that under the Statutory Rule the select |ist
remains valid for one year fromthe date of the preparation
of list. But they contended that in the ~past on severa
occasi ons the Appointing Authority have been appointing the
persons from the select |I|ist even after expiry of one year
and in support of that they placed reliance on._  the
appoi ntnents made in the year 1992 of persons who were
selected in the year 1985. The |earned counsel also urged
that under the Recruitment Rules the Appointing Authority is
duty bound to calculate and notify The nunber of vacancies
as it existed and likely to occur during the vyear  and,
therefore. the contentions that there wll be only one
vacancy in the year 1987 is wholly unsustainable. Apart from
the aforesaid contention, on merit the | earned counsel also
urged that there has been delay of 480 days in preferring
the Special Leave Petition and no justifiable ground having
been given the delay should not be condoned. The |earned
counsel also wurged that against the judgment of the Single
Judge a special appeal Ilies to the Division Bench and the
appel | ant not having taken recourse to alternative renedy of
approaching the Division Bench this Court should not
interfere in exercise of power under Article 136 of the
Consti tution.
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Before going into the nerits of the natter we would
first dispose of the two technical objections raised by the
| ear ned counsel for the respondents.

So far as the question of delay is concerned the
| earned counsel for the respondents placed reliance on the
decision of this court in the case of Conmm ssioner of Income
Tax, Bonbay vs. Amateur Riders C ub, Bonbay (1994 Supp. (2)
Suprenme Court Cases 603) and urged that the grounds taken
for condonation is due to the delay in processing the matter
through official channel and cannot be held to be good
ground for condonation. It is undoubtedly true that the
appl i cant seeking for condonation of delay is duty bound to
explain the reasons for  the delay but as has been held by
this Court in several cases. the very manner in which the
bureaucratic process noves, if the case deserves nerit the
Court should consider the question of condonation fromthat
per specti ve. That apart the respondent s t hensel ves
approached the "Hgh Court in the year 1990 nmking a
grievance that they had not been appointed even though they
are included in the Select List of 1987 and 1987 list itself
expired under ~the Rules on 4.4.1988. in this view of the
matter and in view of the nerits of the case we are of the
opi nion that sufficient cause has been shown for condoning
the del ay and accordi ngly we have condoned the del ay.

So far as the /other contention, nanely, availability of
an appeal to the Division Bench, we are of ‘the opinion that
would not stand on the way of this Court-in exercise of
power under Article 136 of the Constitution. Odinarily
where an appeal Ilies to the Division Bench from the
Judgenent of a | earned Single Judge this court refrains from
i nvoki ng power under Article 136 of the Constitution but
this is a self-inposed restriction and not a nmatter ousting
the jurisdiction of the Court. The matter having been
pending for more than 2 years and in view of the patent
error commtted by the Hgh Court we do not think it
appropriate to non suit the appellant nmerely on the ground
that the appellant could have approached the Division Bench
agai nst the judgnent of the learned Single Judge. |In the
larger interest of all concerned we think it appropriate in
the facts and circunstances of this case to invoke our
jurisdiction under Article 136 of the Constitution

Coming to the nerits of the matter, in view of “the
Statutory Rules contained in the Rule 26 of the Recruitnent
Rules the conclusionis irresistible that a select Iist
prepared under the Recruitnment Rules has its life only for
one year fromthe date of the preparation of the list and it
expires thereafter. Rule 26 is extracted hereinbelow in
ext enso;

"26. Appoi nt ment by appoi nting

aut hority. -

The select list referred to in

sub-rules (b) and (7) of Rule 23

shal | be forwarded by the Sel ection

Conmittees to the appoi nti ng

authority mentioning the aggregate

mar ks obtained at the selection by

each candi dates. The name of

general and reserve candi dat es

shal | be arranged by the appointing

aut hority in a conmon list

according to the nerit of the

candi dates and t he appoi nt nent

shall be offered in the order in

whi ch the names are arranged in the

list shall hold good for a period
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of one year from the date of

sel ection.™

Not wi t hst andi ng t he aforesaid Statutory Rul e and
wi thout applying the mind to the aforesaid Rule the High
Court relying upon sonme earlier decisions of the Court came
to hold that the list does not expire after a period of one
year which on the face of it is erroneous. Further question
that arises in this context is whether the H gh Court was
justified in issuing the nmandanus to the appellant to nake
recruitment of the Wit Petitioners. Under the Constitution
a mandanus can be issued by the Court when the applicant
establishes that he has a legal right to the performance of
| egal duty by the party agai nst whomthe mandanus is sought
and said right was subsisting on the date of the petition
The duty that nay be enjoined by nmandanus may be one i nposed
by the Constitution or a Statute or by Rules or orders
having the force of |aw But ~so mandanus can be issued to
direct ~the CGovernment to refrain from enforcing the
provision of lawor to do sonething which is contrary to
law. This being the position and in view of the Statutory
Rul es contained in Rule 26 of “the Recruitment Rules we
really fail to understand howthe Hi gh Court could issue the
i mpugned direction to recruit the respondents who were
included in the sel'ect list prepared on 4.4.87 and the |ist
no | onger survived after one year and the rights, it any, of
persons included in the list did not subsist. In the course
of hearing the | earned counsel for the respondents, no doubt
have pointed out sone naterials which indicate that the
Admi ni strative Authorities have made the appointments froma
list beyond the period of one year fromits preparation. The
| earned counsel appearing for the appellants submtted that
in sone cases pursuance to the direction of the Court sone
appoi nt nents have been nmade but in some other cases it might
have been done by the Appointing Authority. Even though we
are persuaded to accept the submssion of the |earned
counsel for the respondents that on some occasi on
appoi nt nents have been nmade by the Appointing Authority from
a select Ilist even after the expiry of one year fromthe
data of selection but such illegal action of the Appointing
Authority does not confer a right —on.an applicant to be
enforced by a Court under Article 226 of the Constitution
W have no hesitation in coming to the conclusion that such
appoi ntnents by the Appointing Authority have been nmade
contrary to the provisions of the Statutory Rules for sone
unknown reason and we deprecate the practice adopted by the
Appoi nting Authority in nmaking such appointments contrary to
the Statutory Rules. But at the sane tine it is difficult
for us to sustain the direction given by the H gh Court
since, adnmttedly, the life of the select |ist prepared on
4.4.87 had expired |long since and the respondents who cl ai m
their rights to be appointed on the basis of such list did
not have a subsisting right on the date they approached the
H gh Court. We may not be understood to inply that the High
Court must issue such direction, if the wit Petition was
filed before the expiry of the period of one year and the
same was disposed of after the expiry of the statutory
period. In view of the aforesaid conclusion of ours it is
not necessary to deal with the question whether the stand of
the State Government that there existed one vacancy in the
year 1987 is correct or not.

In the aforesaid prem ses the appeals are allowed. The
i mpugned judgnents are set aside and the Wit Petitions
filed by the respondents stand dism ssed. But in the
circunstances there will be no order as to costs.
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