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ACT:

Raj ast han Land Reforns and Resunption of Jagirs Act(Raja-
sthan Act VI of 1952)-Validity-Rajpramkh-Conpetence to
enact the | aw Covenant of the United State of Rajasthan
arts. VIl (3), X (3)-"Odinance", meaning of-Bill, whether
prepared by the Rajpramukh as required by the Constitution-
Resumption of jagir lands -Legislative conpetence-Pith and
substance of |egislation-Acquisition or resunption-Jagir
nmeani ng of-Legislative practice-Inplied grant-Legislative
grants-Constitution of India, Arts. 14,, 31-A 31(2), 212-
A(2), 385, Sch. WVII, List Il, entries 18, 36-Marwar Land
Revenue Act , (XL of 1949), s. 169- Mewar Governnment Kanoon
Mal Act (V of 1947), [ s. 106- Bhomi char as, Bhom as,
Ti kanadar s, Subeguzars, - Mansubdars, hol ders of ot her
t enur es.

HEADNOTE:

The Bill which cane to be enacted as the Rajasthan Land Re-
forme and Resunption of Jagirs Act was  prepared in the
M nisterial Department of the CGovernment of “Rajasthan. It
was approved by the Rajpranukh on 8-2-1952, and reserved for
the consideration of the President, who gave his assent to
it on 13-2-1952. By notification issued on 16-2-1952, the
Act cane into force on 18-2-1952. |In pursuance of s. 21(1)
of the Act, the State of Rajasthan issued notifications
resuming the jagirs specified therein, whereupon petitions
under Art. 226 of the Constitution were filed by the persons
aggrieved challenging the validity of the Act  before the
Rajasthan H gh Court. The petitions were dismssed and
thereupon they filed petitions before the Supreme Court
under Art. 32 of the Constitution of India, inpugning the
Act . They contended inter alia that the Raj pramukh had no
conpetence to enact the law, that the Bill was not prepared
by the Rajpramakh as required by Art. 212-A(2), that
resunption was not one of the topics of | egi sl ation
enunerated either in the State List or in the Concurrent
List in the Seventh Schedul e of the Constitution and that
the Act was therefore ultra vires the powers of the State

that the Act did not provide for adequate conpensation nor
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was there any public purpose involved in it and therefore it
contravened Art. 31(2), and that as the Act was discrim-
natory it contravened Art. 14. There were some specia

contentions that the Act was not saved by Art. 31-A, because
the lands resuned were neither estates nor jagirs nor grants
simlar to jagirs, inanms or nmuafi and that some of the
properties sought to be resunmed were not jagirs as defined
in the Act and therefore the notifications under s. 21 of
the Act in so far as they related to themwere ill egal

39
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Held that, (1) the Rajpramukh was conpetent to enact the im
pugned law, under Art. 385 as he was the authority
functioning imrediately before the comencenent of the
Constitution as the legislature of Rajasthan under art. X
(3) of the Covenant of the United State of Rajasthan. The
expression "Ordinance" in art. X (3) must be construed as
nmeani ng “Law'. Article VIl (3) of the Covenant has
reference to the executive power which the Rulers had to
resume jagirs and does not operate as a restriction on the
| egislative powers under art. X (3). The Legislature of
the corresponding State nentioned in Art. 385 refers not to
the |I|egislature under the Constitution, but to the body or
the authority which was functioning as the |egislature of
the State before the comencenment of the Constitution and
under Art. X (3) of the Covenant of the United State of
Raj ast han, that authority was the Rajpranukh.

Article 385 does not require that that ‘authority should have

had absolute and unlimted powers of legislation. If it was
functi oni ng as  the legislative authority bef ore the
Constitution, it would, under the article, have all the

powers conferred by the Constitution on the House or Houses
of legislature of the States.
(ii) Article 212-A(2) which provides that the Rajpramnukh

should prepare the Bill, does not require that he should
hinmsel f draft it. It is sufficient if he decides questions
of policy which are of the essence of the | egislation. It
is open to the Rajpranmukh to adopt a Bill prepared by his
mnisters and the only matter that will -have’ to be  con-
sidered is whether in fact he did so. ~There is no provision
in Art. 212-A(2) for the Rajpranukh approving of a Bill and
an endorsenent of approval on the Bill prepared in the
mnisterial departnment nust therefore signify its —adoption
by him Wen the Bill is produced with an ~endorsenent of

approval under his signature, the question nust be held to
be concl uded and any further discussion about the
| egislative or executive state of mnd of the Rajpranmukh
nmust be rul ed out as inadm ssible.

(iii) The i nmpugned Act is not ultra vires the powers of
t he State Legislature as the subject-matter of t he-
legislation is in substance acquisition  of properties
falling wunder entry 36 of List Il of the Seventh Schedul e.
Resunption and acquisition connote two different concepts,
but whether the inpugned Act is one for acquisition of
jagirs or for their resunption nust be determined with ref-
erence to the pith and substance of the legislation, the
name given to it by the |egislature not being decisive of
the matter. The resunption for which the Act provides is
not in enforcement of the rights which the Rulers had to
resume jagirs in accordance with the terns of the grant or
the law applicable to it, but in exercise of the sovereign
rights of emi nent domain possessed by the State. Under the
ci rcunst ances, the taking of the properties is in substance
acqui sition not wi t hst andi ng that it is | abel | ed as
resunption.
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The paynment of conpensation to the Jagirdars is consistent
only with the taking being an acquisition and not resunption
in
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accordance with the terns of the grant or the | aw applicable
to it. Though the legislation also falls under entry 18 of
List Il of the Seventh Schedule, there being an entry 36
dealing with acquisition, it nust be held that the Act falls
under that entry and is valid.
(iv) The word ’'jagir’ connoted originally grants made by
Rajput Rulers to their clansmen for nilitary services
rendered or to be rendered. Later on grants made for
religious and charitable purposes and even to non-Rajputs
were called jagirs; and bothin its popular sense and
| egislative practice, the word jagir cane to be used as
connoting all grants which conferred on the grantees rights
in respect of |and revenue, and that is the sense in which
the word jagir should be construed in Art. 31-A
The object of Art. 31-A was to save legislation which was
directed to the abolition of internediaries so as to
establish direct relationship between the State and the
tillers of the soil.  Construing the word in that sense
whi ch woul d achi eve that object in full neasure, it nust be
held that jagir was neant to cover all grants under which
the grantees had only rights in respect of revenue and were
not tillers of the soil. Maintenance grants in favour of
persons who were not cultivators such as nenbers of the
ruling fam ly woul d be jagirs for purposes of Art. 31-A

(v) Bhomi char as. The Bhom charas are the representatives
of Raj put Rul ers who conquered the. country and established
their sovereignty over-it in the thirteenth century. Later

on the Ruler of Jodhpur inmposed his sovereignty over the
territory but permitted the previous rulers to continue in
possession of the |Iands on paynent of an annual sum The
guestion was whether they held the [ands as jagirs.

Held that, there could be a jagir only by grant by the Rul-
ing power but that such a grant need not be express, and
could be inmplied and when the Rul er of Jodhpur inposed his
sovereignty over the territory of the Bhom charas but
recogni sed their possession of the lands, it is as if  there
was annexation by himand re-grant to themof these | ands.
Vaj esinghji Joravar Singji and Others v. Secretary of ~State
[(1924) L.R 51 I.A 357] and Secretary of State v.~ Sardar
Bustam Khan [(1941) L.R 68 I.A 109], referred to.

Though the Bhomi charas enjoyed | arge powers, their status
was only that of subjects. The status of a person nust be
either that of a sovereign or a subject. There i's no
tertium quid. The |aw does not recogniise an internediate
status of a person being partly a sovereign and partly a
subject. And when once it is admtted that the Bhom charas
had acknow edged the sovereignty of Jodhpur, their status
can only be that of a subject.

Even if the Bhom charas did not prior to the ' enactnent of
the Mrwar Land Revenue Act XL of 1949 hold the |l ands as
gr ant ees
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from the State, they nmust be deened to have becone such
grantees by force of s. 169 of the Act which provides that
all lands in the State vest in the Mharajah and al
proprietary interests therein are deemed to be held under a
grant from him The Bbom charas bad by |ong usage and
recognition and by the legislative practice of the State
cone to be recognised as jagirdars and their tenure is a
jagir within the intendnent of s. 169.

For the purposes of Art. 31-A it would nake no difference
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whet her the grant is nmade by the sovereign in the exercise
of his prerogative right or by the legislature in the
exercise of its sovereign rights, Grants which are the
creatures of statutes called legislative grants are equally
within the operation of that article.

Bhom charas are, accordingly, within the operation of Art.
31- A

(vi) The position of Bhumias in Mewar is simlar to that of
Bhomi charas in Marwar and in addition it was a condition of
the terns on which their title to the lands was recognised
by the rulers of Chittoor and Udai pur, that they had to
render mlitary service when called upon and also pay quit
rent. Their title to the lands therefore rested on an
inplied grant and their tenure would be jagir even in its
stricter sense.

Section 27 of the Mewar Covernment Kanoon Mal Act (V of
1947) enacts thatall lands belong to Hi s Hi ghness and that
no . person has authority to take possession of any |[|ands
unl'ess - the right is granted by H s Hi ghness. Section 106
(1) of the Act declares that a Ti kanadar, Jagirdar, Muiafidar
or- Bhum a shall have all such revenue rights in the [|ands
conprised in hisjagir, nuafi, or Bhomunder this Act, as
are granted to himby H s Hi ghness". The effect of these
provisions was to inpress on the Bhomtenure the charac-
teristics of a grant.

Article 13, dause (1) of the Constitution of Mewar provided
that, "no person shall be deprived of his life, liberty or
property w thout due process of |law, nor shall any person be
denied equality before thelawwithin the territories of
Mewar " . It was contended for the petitioners that the
i mpugned Act was void as contravening the above provisions.
Held that, as the authority which enacted the Constitution
of Mewar was H s Hi ghness, it could be repealed or nodified
by the same authority, and the inpugned Act nust be held to
have repeal ed the Constitution to the extent that it was in-
consistent with it.

(vii) The Ti kanadars of Shekwati got into possession of
| ands as ijaradars or |essees and were subsequently treated
as jagirdars. Their tenure was, if not jagirs, at |east
other "simlar grants" within Art. 31-A° It is included in
Schedule | to the impugned Act as item 6.

The nature of the tenures of |lands held by Subeguzars,
Mansubdars, naintenance hol ders (Lawazna and Kot hri karch),
Ti kanadar s and of Naqdirazan, Sansan grants, etc.,
consi dered,
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(viii) The Khandela estate was granted in 1836 on 'a
per manent | ease. The definition of jagir in s. 2(h)

i ncl udes the tenures mentioned in Schedule | to the Act and
Istinrari tenure is item2 therein. The question was whet her
the Istinrar-ijara was within item 2.

Held that, the essential features of Istinrari. tenure are
that the | ands are assessed to a nomnal quit rent, and that

it is permanent. The anount of Rs. 80,001 fixed as
assessnent under the deed of 1836 cannot be said to be
nomnal. The grant is, therefore, not an Istinrari tenure,

but a permanent |zara.

(ix) Ohjections raised as to the validity of the Act on the
ground that it did not provide for paynent of conpensation
that there was no public purpose involved in the resunption
and that therefore it contravenes Art. 31(2) or that the
provisions of the Act offend Art. 14, are barred by the
provisions of Art. 31-A of the Constitution.

Even apart from Art. 31-A, the inmpugned Act nust be held to
be supported by public purpose and is not in contravention
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of Art. 31(2). Nor is there a contravention of Art. 14, as
under the Act all jagirs are liable to be resuned, no power
havi ng been conferred on the Government to grant exenption
State of Bihar v. Mbharajadhiraja Sir Kaneshwar Singh of
Dar bhanga and Ohers ([1952] S.C.R 889) and Biswanbhar
Singh v. The State of Orissa and Qthers ([1954] S.C. R 842),
referred to.

The true scope of the rule of ejusdemgeneris is that words
of a general nature followi ng specific and particular words
should be construed as limted to things which are of the
same nature as those specified and not its reverse, that
specific words 'which precede are controlled by the genera
wor ds whi ch foll ow.

JUDGVENT:
ORI G NAL JURI SDI CTI ON: Petitions Nos. 354 to 359, 362, 370
to 385, 387 to 469, 471 to 475, 477 to 479) 482 to 486,
488) 490, 491 , 493 to 497, 502, 503, 510, 511 to 521
525, 527 to 529, 535 to 563, 570, 572 to 575, 577 to 584,
586 to 588, 592 to 595, 597, 600@602, 603, 606 to 610, 613
to 619, 624, 626 to 634, 637 to 645, 653, 654, 656 to 659,
661, 662, 668, 672, 675, 679, 684 to 688 of 1954 and | to
14, 17, 20, /21, 25 to 27, 35 to 37, 45, 47, 49, 52, 55 to 57
and 61 to 66 of 1955.
Petitions wunder Article 32 of the Constitution for the
enf orcenent of fundamental rights.
Dr. Bakshi ‘Tek Chand, (O -~ C. Chatterjee and K. L. Mehta,
with hin) for 'the petitioners in~ Petitions Nos. 354,
362,382 to 385, 511 to 516, 519, 537,
308
541, 543 to 547, 550, 553, 556, 558 to 562, 570, 573 to 575,
582 to 584, 587, 588, 593 to 595, 597, 602, 603, 607 to 609,
613, 614, 616 to 619, 626, 628, 631 to 633, 637, 640 to 642,
644, 645, 653, 657 to 659, 661, 662) 6795 684 to 688 of 1954
and 2to 7, 9 to 14, 21, 25 to 27, 35, 37, 45, 47, 49, 52,
55) 57, 63 and 65 of 1955.
H. L. Mrdia and K L. Mehta for the Petitioners in
Petitions Nos. 55 and 65 of 1955.
Frank Anthony and K L. Mehta, for the Petitioners in
Petitions Nos. 56 and 64 of 1955.
u. M Trivedi, (K L. Mhta, with him, for the
Petitioners in Petitions Nos. 615 of 1954 and 20 of 1955.
R K. Rastogi and K L. Mehta, for the Petitioner -in
Petition No. 634 of 1954.
K. L. Mehta, for the Petitioner in Petition No. 36 of
1955.
Dr. Bakshi Tek Chand, (O C. Chatterjee and  Naunit  Lal
with him, for the Petitioners in Petitions Nos., 356 to 359,
370, 372, 373, 374, 376 to 378, 380,, 389, 390, 393 to ' 400,
415, 4175 463, 469, 482, 484, 521, 563, 577, 578, 586, @ 592,
606, 610, 627 and 656 of 1954.
Achhru Ram (Naunit Lal, with hinm for the Petitioner .in
Petition No. 391 of 1954.
Naunit Lal, for the Petitioners in Petitions Nos. 355, 371
375, 379, 416, 455, 468, 483, 485, 488, 491, 493 to 497,
517, 525, 529, 538, 540, 542 and 551 of 1954.
Dr. Bakshi Tek Chand, (Ganpat Rai, with hinm, for the
Petitioners in Petitions Nos. 381, 387, 388, 402 to 410,
412, 413, 418 to 423; 425, 426, 428 to 454, 456 to 459, 464
to 466, 477, 478, 486, 503, 510, 520, 548, 552, 557, 572,
580, 600, 624, 639, 668 of 1954 and 8 and 17 of 1955.
N. C. Chatterjee, (Ganpat Rai and S. K. Kapur
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with hin), for the Petitioners in Petitions Nos. 462, 536,
549, 579, 630, 638 and 654 of 1954.

u. M Trivedi, (Ganpat Rai, with him, for the Petitioners
in Petitions Nos. 629, 643, 672 of 1954 and 66 of 1955.
Achhru Ram (Ganpat Rai, with him, for the Petitioner in
Petition No. 424 of 1954.

Frank Anthony and Ganpat Rai, for the Petitioners in
Petitions Nos. 401, 414) 460) 5023 518, 535 and 539 of 1954.
S. K. Kapur and Ganpat Rai, for the Petitioners in
Petitions Nos. 411 and 675 of 1954.

R K. Rastogi and Ganpat Rai, for the Petitioners in
Petitions Nos. 427 and 461 of 1954.

O C. Chatterji - and Ganpat Rai, for the Petitioner in
Petition No. 62 of 1955.

J. B. Dadachanji and Rajinder Narain, for the Petitioners
in Petitions Nos. 473, 479, 490, 527, 528, 554 and 581 of
1954 and Nos. 1 and 61 of 1955.

C. L. Aggarwal and Rajinder Narain, for the Petitioners in
Petiti ons Nos: 471, 472, 474 and 475 of 1954.

K. P. GQupta, for the Petitioners in Petitions Nos. 467 and
555 of 1954.

S. C. | saacs,” (S. D. Sekhri, wth him, for t he
Petitioner in Petition No. 392 of 1954.

K. S. Hajela, Advocate-General for the State of Rajasthan
and G S. Pathak, (Daulat Ram Bhandari, Porus A Mehta, P
G Gokhale and Kan Singh, withthen), for the Respondent
(State of Rajasthan) in all the petitions.

1955. April 15. The Judgnent of the Court was delivered by
VENKATARAMA AYYAR J.-These are applications under Article 32
of the Constitution inpugning the validity of the Rajasthan
Land Reforns and Resunption of Jagirs Act No. VI of 1952,
hereinafter referred
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to as the Act. The history of this Ilegislation may be
briefly stated. On 20-8-1949 the Government of India
appoi nted a Commttee presided over by Sri C.' S. Venkatachar
to examne and report on the jagirdari and land tenures in
Raj put ana and Madhya Bharat, the object avowedly being to
effect land reforns so as to establish direct relationship
between the State and the tillers of the soil and to
elimnate all internediaries between them By its report
dated 18-12-1949 the Committee reconmended inter alia the
resunption of jagirs and paynent of rehabilitation grants in
certain cases. (Vide report, page 62). The question of
| egi sl ati on on the subject was taken up by the Governnent of
Rajasthan in 1951, and eventually a Bill «called / the
Raj asthan Land Refornms and Resunption of “Jagirs Bill was
pr epar ed, and on 31-12-1951 it was [ approved by t he
Raj pranmukh and reserved for the consideration of the
President. On 21-1-1952 the President with held his assent
from the Bill, and in communicating this  decision, the
Deputy Secretary to the Government of India' inforned the
Raj ast han Government that if certain amendnents were made in

the Bill as presented and a fresh Bill submtted, the
President would be willing to reconsider the nmatter. In
accordance with these suggestions, a fresh Bill was prepared
in t he M ni sterial Depart nent i ncorporating certain

amendnments, and it was approved by the Rajpranukh on 8-2-
1952, and reserved for the consideration of the President,
who gave his assent to it on 13-2-1952. By notification
i ssued on 16-2-1952 the Act cane into force on 18-2-1952.
Section 21 (1) of the Act provides that:

"As soon as may be after the commencenent of this Act, the
Government may by notification in the Rajasthan Gazette,
appoint a date for the resunption of any class of jagir
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lands and different dates may be appointed for different
classes of jagir |ands".
Acting wunder this provision, the State of Rajasthan issued
notifications resuming the jagirs speci fied therein
wher eupon petitions under Article 226 of the Constitution
were filed by the persons aggrieved challenging the validity
of the Act. These petitions were
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heard by a Full Bench of the Rajasthan Hi gh Court, which
hel d overruling the contentions of the petitioners, that the
Act was valid. (Vide Amarsingh v. State of Rajasthan(l).
The present applications have been filed under article 32
i mpugni ng the Act on the follow ng grounds:
| . The Raj pranukh had no conpetence to enact |aw, and the Act
in question is therefore not a valid piece of |egislation
I1. The Bill was not prepared by the Rajpramukh as required
by article 212-A(2), and therefore the law was not validly
enact ed.
M. Resunption is not one of the topics of |egislation
enunerated either inthe State list or in the Concurrent
List in the Seventh Schedul e of the Constitution, and the
Act is therefore ultra vires the powers of the State.
V. The Act does not provide for adequate conpensation; nor
is there any public purpose involved in it, and so it
contravenes article 31(2) It Jis di scrimnatory, and
therefore contravenes article 14. And the legislation is
not saved by article 31-A, because the |ands resuned are
neither estates nor jagirs nor grants simlar to jagirs,
inams or nuafi This contention is special to some of the
petitioners, and has reference to the specific properties

hel d by them

V. The properties sought to be resumed are not jagirs as
defined in the Act, and the notifications under section 21
in so far as they relate tothemare illegal. This again is
a special contention urged in some of the petitions.

These contentions will now be considered seriatim

1 On the first question as to the conpetence of the

Raj pranukh to enact the law, it is necessary to notice the
events which led up to the formation of the State of
Raj asthan and the constitution of the Rajpranukh as its
head. During the 12th and 13th Centuries, the Rajput rulers
who were then reigning

(1) A 1.R 1954 Rajasthan 291

40
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over various parts of Hindusthan were conpelled by pressure
from the victorious Mihammadan invaders to retreat to the

regions to the southwest guarded by the Aravali. Hlls and
interspersed with deserts which if |ess hospitable were al so
| ess vul nerable, and there established several / independent

ki ngdons. The period which foll owed the foundation of these
States was marked by i ncessant wars, the powerful Sultans of
Del hi making determned efforts to subjugate the Rajput
princes and the latter offering stubborn and nmore_or |ess
successful resistance thereto. The annals of  Rajputana
especially of this period, present a story of heroic deeds
of men and women and are anong the nost inspiring and
fascinating chapters in the history of this country. The
Moghul  Enperors who established thenmselves later saw the
wi sdom of conciliating the Rajput rulers, and recognised
their position as Chiefs getting in return an acknow edgnent
of their suzerainty fromthem and a promise to send troops
in support of the Inperial arms whenever required. Wen the
power of the great Moghul waned and the British established
thenselves as masters of this country, they in their turn
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recogni sed the Rajput princes as Sovereigns, and entered
into treaties with themduring the Period between 1803 to
1818. (Vide Aitchison's Treaties, Volunme |I1). By these
treaties, the British Governnent accepted their status as
i ndependent rulers reserving to thensel ves Defence, Externa
Rel ati ons and Communi cati ons and such other matters as m ght
be agreed upon. The relationship thus created was one of
"subordinate union" as it was terned by M. Lee Warner, the
princes bei ng recogni sed as Sover ei gns and t hey
acknow edgi ng the suzerainty of the British. (Vide Protected
Princes of India,, Chapter V).

On  15-8-1947 India becane i ndependent, and the paranmountcy
of the British Crown over the States ceased. The question
then arose as to the status of the ruling Chiefs. It was
soon realised by themthat in the larger interests of the
country and in their own, they could not afford to keep out
of the Indian Union and nmust throwin their ot wth it.

The
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probllem of fitting themw thin the framework of the Indian
Constitution was beset with considerable difficulties. The

nunber of States which had been recognised as independent
prior to 15-8-1947 was 552 excl udi ng Hyderabad, Junagadh and
Kashmr. Wiile afew of themwere sufficiently large to be
able to function as separate States, many of themwere too
small  to be adm nistered as distinct units. Wile sone of
them had representative fornms of Government others had not,
the rulers being the sole authority: executive, |egislative
and judicial. The solution which was adopted by the
Governnment of India was that while the bigger States were
continued as independent units of the Union, the snaller
States were, where they fornedislets within a Province
nerged within that Province, and where they were contiguous,
integrated together so as to forma new State <called the
Uni on.

One of the Unions thus newly forned was Rajasthan. There
were at that tinme 18 independent rulers functioning over
different parts of Rajasthan. N ne of them rulers of
Banswara, Bundi, Dungarpur, Jhalawar, Kishengarh, Kotah,
Prat apgarh, Shahpura and Tonk-entered - into an agreenent  in
March -1948 nerging their States in a single unit called the
United State of Rajasthan. The ruler of Mewar joined  this
Union on 18-4-1948, and the rulers of Jaipur, Jodhpur
Bi kaner and Jai sal nere on 30-3-1949. The rulers-of Al war,
Bhar at pur, Dhol pur and Karauli who bad formed themsel ves on
18-3-1948 as Matsya Union di ssol ved that Union and acceded
to the Rajasthan Union on 15-5-1949. Wth that, the ful
strength of the State of Rajasthan was nmade up

The constitution of the United State of = Rajasthan as it
finally emerged is to be found in the Covenant entered into
by the 14 rulers on 30-3-1949. As the authority of the
Raj pramukh to enact the inmpugned | egislation was founded on
this Covenant, it is necessary to refer to the mteria
provisions thereof bearing on the question. Under Article
I, the Covenanting States agreed "to unite and integrate
their territories in one State with a conmmon executive

| egi sl a-

314

ture and judiciary, by the nane of the United State of
Raj ast han". Article VI(2) provides that the ruler of each
Covenanting State shall "nake over the administration of his

State to the Raj pramukh, and thereupon all rights, authority
and jurisdiction belonging to the ruler which appertain or
are incidental to the Governnment of the Covenanting States
shall wvest in the United State and shall thereafter be ex-
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ercisable only as provided by this Covenant or by the
Constitution to be franed thereunder. Article VII (3)
provi des:

"Unl ess other provision is nmade by the Act of t he
Legi slature of the United State, the right to resune Jagirs
or to recogni se succession, according to | aw and custom to

the rights and titles of the jagirdars shal | vest
exclusively in the Rajpramukh". Themcones article X(3)
which is as follows:

"Until a Constitution so framed comes into operation after

receiving the assent of the Rajpramukh, the |egislative
authority of the United State shall vest in the Rajpranukh,
who nmay nmake and promul gate Ordi nances for the peace and
good Governnent of the State or any part thereof, and any
O di nance so nmade shall have the like force of |aw as an Act
passed by the legislature of the United State". Article X(3)
was subsequently nodified by substituting for the words
"Until a Constitution so framed conmes into operation after
receiving the assent of the Rajpranmukh", the words "Unti

t he Legislative Assenmbly of Rajasthan has been dul y
constituted and summoned to meet for the first session under
the provisions of the Constitution of India". This nodifi-
cation was necessitated by the fact that the idea of
conveni ng a Constituent Assenbly for framing a Constitution
for the State as contenplated in article X (1) was dropped,
and the Constitution as enacted for the Union of India was
adopted. This anmendnent, however, is-of a formal character,
and does not affect the substance of the matter.

Then, there is article” XIX under which the Rajasthan
CGovernment was to act "under the general  control of and
conply with such particular directions,
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if any, as may fromtinme to time, be given by the Governnent
of India". These are the material provisions of the
Constitution which was in force inthe United State of
Raj asthan before the Constitution of India cane into

operation on 26-11-1950.

Article 385 of the Constitution enacts:

"Until the House or Houses of the Legislature of a State
specified in Part B of the First Schedul e has or have been
duly constituted and sunmmoned to neet for the first session
under the provisions of this Constitution, the body or
authority functioning i medi ately before the commencenent of
this Constitution as the legislature of the corresponding
Indian States shall exercise the powers and perform the
duties conferred by the provisions of this Constitution on
the House or Houses of the Legislature of the State so
speci fied".

It is the contention of the respondent that the Rajpranukh
was by reason of article X(3) of the Covenant "the authority
functioning imediately before the conmencenent of the
Constitution as the Legislature" of Rajasthan, and that he
could wunder article 385 exercise the powers which the
Legislature of the State could. It is conceded by the
petitioners that at the tine of the inpugned |egislation. no
House of Legislature had been constituted and sumoned, and
that to that extent the requirenents of that Article are
sati sfied; but their contention is that on a true
construction of the articles of the Covenant the Rajpranukh
was not an authority functioning as Legislature within the
nmeaning of article 385, and further that article VI1(3) of
the Covenant inmposed a prohibition on his power to enact a
law of the kind now under challenge, and that t he
prohi biti on had not been abrogated by the Constitution

The question then is which was the body or authority which
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was functioning as the Legislature of the United State of

Raj ast han under the ternms of the Covenant. Article X(3)
expressly provides that the legislative authority of the
State shall vest in the Rajpramukh. The neaning of this
provision is clear and unanbi gu-
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ous; but it is argued for the petitioners that it is con-
trolled and cut down by the expression "Odinance" in

article X(3) and by the terns of article WVII(3) and of
article XIX It is contended by M. N C. Chatterjee that
the legislative authority of the Rajpramukh was only to
"make and promul gate Ordinance"” that it is alimted power
conferred on him to be exercised in case of energency
pending the constitution of popular |egislature, and that
accordingly he “was not a "legislative authority" for the
purpose of article 385. But this is to inmport into the word
" Or di nance" “what it connotes under the Government of
I'ndia Act, 1935 or the Constitution of India. Secti ons
42 and 88 of the Government of India Act conferred on the
CGovernor-CGeneral and - the Governor respectively power to
promul gate ordinances when the Legislature was not in
sessi on. Simlar power is conferred on the President and
the Governors- by articles 123 and 213 of the Constitution.
That is a |legislative power exercisable by the head of the
State, when it is not possible for the Legislature to
exercise it. /But the United State of Rajasthan had then no
Legi sl ature, which had yet to be constituted, and therefore
inits context, the word "Ordinance" in-article X (3) cannot
bear the meani ng which it has under the Government of India
Act or the <Constitution. It should be remenbered that
before the formation of the United State, ‘the Covenanting
rulers enjoyed sovereign rights of legislation in their
respective territories; and under article VI (2) (a), they
agreed to surrender those rights and vest themin the United
State. It was therefore plainly intended that the State of
Raj ast han shoul d have pl enary. |egislative authority such as
was fornerly exercised by the rulers; and' where was it
| odged, if not in the Rajpranukh?

If we are to construe article X(3) in the manner contended
for by the petitioners, then the anomalous result wll
follow that there was in that State no authority .in which
the legislative power was vested. This anomaly ~would
di sappear if we are to construe "Ordi nance" as neaning |aw.
That indeed is its etynologi cal nmeaning. According to the

Conci se Ox-
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ford Dictionary, "to ordain" means "to decree, enact"; and
"Ordi nance" would therefore nean "decree, enactnent”. In

Hal sbury’s Laws of England, Volunme XI, page 183, para 327 it
is stated that when the Governor of a colony which has no
representative assenbly enacts legislation‘with the advice
and consent of the State council, it is designated ordinance
or law. That clearly is the sense in which the word is used
in article X(3), and that is placed beyond doubt by the
words which follow, that the Ordinance is to have "the [Iike
force of law as an Act passed by the Legislature of the
United State".

It was next urged that under article VII(3) the Rajpramukh
was given authority to resune jagirs only in accordance wth
| aw and custom that he had no authority to enact a law for
the resunption of jagirs on grounds other than those
recogni sed by |aw and custom that section 22 of the Act
provi ded t hat t he resunption was to t ake ef f ect
notwi thstanding any jagir |law which as defined in section
2(d) includes also custom that such a law was directly
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opposed to what was authorised by article VII(3), that the
| egislative powers conferred under article X (3) nust be
exerci sed subject to the restrictions under article WVII(3),
and that the Act was therefore beyond his conpetence. Thi s
contention is, in our opinion, untenable. The wor ds
"according to |l aw and custom' cannot be held to qualify the
words "right to resune jagirs", because they are wedged in
between the words "right to recogni se succession" and the
words "to the rights and titles of Jagirdars", and nust be
construed as qualifying only "the right to recogni se
succession to the rights and titles of Jagirdars". But this
may not, by itself, be of nuch consequence, as the power to
resumre provided in this article is what the gr ant or
possesses under |aw and custom The real difficulty in the
way of the petitioners is that article VII1(3) has reference
to the power which rulers of States had as rulers to resune
jagirs, and-what it provides is that it should thereafter be
exerci sed” by -the Rajpramukh. That power is purely an
executive one, and has nothing to do with the |legislative
power of the ruler, which
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is specially provided for in article X(3). The fields
covered by the two articles are distinct and separate, and
there can be no question of article VII(3) operating as a
restriction’ on the legislative power under article X(3).
I ndeed, article VII(3) expressly provides that it is subject
to any legislation on the subject, whereas article X(3) is
not nade subject to article VLI(3).

Even if the petitioners are right in their contention that
article WVII(3) inposes a limtationon the powers of the
Raj pranukh, that would not, in view of article 385, derogate
from the power of the Rajpranukh to enact the present |aw.
The scope of that article is'that the body ' or authority
whi ch was functioning before the comrencenent of the Consti -
tution as the Legislature of the State has first to be
ascertained, and when once that has been done and the body
or authority identified, the Constitution confides to that
body or authority all the powers conferred by the provisions
of the Constitution on the House or Houses of Legislature of
the State. These powers m ght be w der than what the body
or authority previously possessed or they might be narrower.
But they are the powers which are allowed to it ~under
article 385, and the extent of the previous ~authority is
whol |'y i material. The contention that the Act is
i nconpetent by reason of article VII(3) of the Covenant nust
accordingly fail

It was next argued that the powers of the Rajpramukh ‘under
article X(3) were subject to the general control of the
Governnment of India under article Xl X, and that he could not
therefore be regarded as legislative authority for the
purpose of article 385. W see no force in‘this contention

Article 385 provides that the authority which was to
exercise legislative powers in the interimperiod under that
Article should be the authority which was functioning as the
Legislature of the State before the comencenent of the

Consti tution. It does not further require that t hat
authority should have possessed absolute and wunlinmited
powers of legislation. 1t could not be, and it was not,
contended that the effect of article X X
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was to vest the legislative authority of the State in the
CGovernment of India, and that being so, the Rajpranukh was
the legislative authority of +the State, whatever t he
[imtations on that authority.

it was finally contended that article 385 has no application
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to the present case, because under article 168 the
Legislature is to consist of both the Governor and one or
nore Houses, that article 238(7) extends article 168 to Part
B States substituting the Rajpramukh in the place of the
CGovernor, that accordingly the Rajpramukh cannot by hinself
constitute the Legislature, and that when article 385 refers
to the body or authority functioning as Legislature, it
could only refer to both the Rajpramukh and the House
functioning in conjunction. Support for this contention was
sought in the terns of article 212-A(1) of the Constitution
(Rermoval of Difficulties) Order No. 11, which excluded in
relation to Part B States only the first proviso to article
200, but not the body of it. |If this contention is sound,
then article 385 nust be treated as a dead letter as regards
such of the Part B States as had no House of Legislature.
But, in our opinion, this contention is untenable, because
article 385 refers not to Legi sl atures under t he
Constitution but to the body or authority which was
functioning as the Legislature of the State before the
commencenent of the Constitution., and article 238(7) s,
under the Constitution (Renpval of Difficulties) Oder sub-
ject to article 385. Nor can any argunent be founded on the
exclusion of the first proviso to article 200 but not of the
body of that article under article 212-A (1), because it
| ays down the procedure to be followed when a Bill has been
passed by a Legislative Assenbly or Legislative Council of a
State, and is by its very terms inapplicable when there is
no House of  Legislature. ~The contention of M. Frank
Ant hony that the non-inclusion of the body of article 200
among the articles excluded fromapplication to Part B
States under article 212-A(1) inposes by inplication a lim -
tation on the power of the Rajpranukh'to enact |aws unless
they are passed by Legislative Assenblies is
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not supported by anything inthe article, and nust be
rejected. We nust accordingly bold that the Rajpramukh had

| egi sl ative conpetence to enact the | aw under chal | enge.
Il1.The second contention that has been ‘pressed by the
petitioners is that the Rajasthan Land Ref or ns and

Resunption of Jagirs Bill was not prepared by the Rajpranukh
as required by article 212-A(2), and that the ~Act was
therefore not validly enacted. The facts material for the
purpose of this contention are that the Bill was first
prepared in the Mnisterial Departnent in accordance wth
the rules framed under article 166(3) for the  "convenient
transaction of the business of the State". It was approved
by the Council of Mnisters on 27-12-1951 and sent to the
Raj pranmukh with the followi ng note by the Secretary:

"The Bill is submtted for gracious approval and signature
and for reserving it for the consideration of t he
Presi dent".

Then there is firstly an endorsenent "approved" signed by
the Rajpranukh and dated 31-12-1951, and then follows

anot her endorsenment, "I hereby reserve this Bill _for the
consi deration of the President” simlarly signed and dated.
On 21-1-1952 the President endorsed on the Bill, "I w thhold
ny assent fromthe Bill". Thereafter, a fresh Bill was

prepared and submitted to the Raj pramukh on 6-2-1952 with
the following note by the Chief Secretary:

"The Bill as finally agreed to is now submitted to His
H ghness the Rajpranukh for his approval and for reserving
the same for the consideration of the President".

The Rajpranukh gave his approval on 8-2-1952, and by a
further order he reserved the Bill for the consideration of
the President who gave his assent on 13-2-1952. Now, the
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guestion is whether on these facts the requirenents of
article 212-A(2) have been conplied wth.
Article 212-A(2) was enacted by the Constitution (Renoval of
Difficulties) Order No. 11, and is as foll ows:
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"The Raj pr amukh or other aut hority exer ci si ng the
| egislative powers in any such State as aforesaid under

article 385 shall prepare such Bills as my be deened
necessary, and the Rajpramukh shall declare as respects any
Bill so prepared either that he assents to the Bill or that

he wi thhol ds assent therefromor that he reserves it for the
consi deration of the President”.

The contention of the petitioners is that as the Bill was
prepared by the Mnisters and not the Rajpranukh, article
212- A(2) had been contravened, and that, in consequence, the

law had not been properly enacted. It is conceded that
under this-article the Rajpranukh has not hinmself to draft
the Bill, and that be m ght delegate that work to others.

But they insist-and in our opinion, rightly-that questions
of . _policy which are of the essence of the legislation should
at |l east be decided by him and that even that had not been
done in the present  case. They rely strongly on the
statements in- the ~affidavit of Sri Joshi, the Jagir
Conmi ssioner, that the Bill was drafted in the Mnisteria
Departnent in accordance with the rules framed under article
166(3), approved by the Council of Mwnisters and sent on to
the Raj pramukh for his assent.  These allegations, they con-
tend, preclude any supposition that the Rajpranukh had any
part or lot in the settlement of the policies underlying the
Act, and the Bill nust be held therefore not to have been
prepared by him

Taking it that such are the facts, what follows? Only that
at the inception the Bill~ was not prepared by the
Raj pramukh. But that does not concl ude the question whet her
there bad been conpliance with article 212-A(2), unless we
hold that it was not open tothe Rajpranukh to adopt a Bil
prepared by the Mnisters as his own, or if it was open, he
did not, in fact, do so. It cannot be disputed that whether
a Bill isin the first instance prepared by the Rajpranukh
or whet her he adopts what had been prepared by the M nisters
as his own, the position in lawis the same. That has not
been di sputed by the petitioners. Their contention is that
such adoption
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should be clearly and unequivocal |l y established, and that
the records do not establish it. |t was argued that  when
the Bill was sent to the Rajpramukh, he was not called  upon

to apply his legislative mind to it but to nmerely assent to
it on the executive side; that when the Rajpranmukh endorsed
his approval he was, as admtted by Sri ~Joshi, nerely
assenting to it, that assent inplied that the Act assented
to was not that of the person assenting, and that therefore
there was nothing to indicate that the Rajpramkh had
adopted the Bill prepared by the Mnisters as his own. It
was argued by M. Agarwal a that when the word " approve" was
used in the Constitution as in articles 146 and 147, it
signified that there were two authorities, one of which was
authorised to confirm or sanction what the other had
authority to do, and that when the latter was not authorised
to do the act, there could be no approval of it by the
former; and he also relied on the statement of the law in
Corpus Juris, Volurme |, page 1365 that the word 'approve’
does not nean the same thing as ’adopt’.

The fallacy in this argunent lies in isolating the word
"approved" from out of its setting and context and
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interpreting it narrowy. It will be noticed that wunder
article 212-A (2) the Rajpranukh has to do two distinct
acts: Firstly he has to prepare the Bill, and secondly-

| eaving out of consideration the first two alternatives,
nanely, assenting to, or with hol ding assent from the Bil

as not material for the present discussion-he has to reserve
it for the consideration of the President. Wen he hinself

prepares the Bill, he has, in order to comply with article
212-A(2) nerely to reserve it for the consideration of the
Pr esi dent . In such a case, no question of approval to the
Bill by him can arise, but when the Bill has not been

prepared by him he has firstly, if he thinks fit, to adopt
it before he could pass on to the second stage and reserve

the Bill for the consideration of the President; and the
very purpose of his endorsing his approval on the Bill is to
show that he has thought fit to adopt it. There is no
provision in article 212-A(2) for the Rajpramukh approving
of ta Bill,; and-in
323

the ~context, therefore, an endorsenent of approval on the
Bill rmust signifyits adoption by him W are wunable to

foll ow the subtl e distinction sought to be made by M. Frank
Ant hony between the Legislative mnd of the Rajpramukh and

his executive mnd. |If it is opento the Rajpranukh to
adopt a Bill prepared by his Mnisters, the only matter that
will have to be considered is whether, in fact, he did so
And when the Bill is produced wth an endorsenent of

approval under his signature, the question nust be held to
be concl uded, and any- further discussion about t he
| egislative or —executive state of mnd of the Rajpranukh
must be rul ed out as inadm ssible.

It nmust be mentioned in this connection that M. Pathak for
the respondent took up the position-that the function of the

Raj pramukh at the stage of preparation of ' the Bill was
purely executive, and that it becane |egislative only when
he had to decide whether he would assent to the Bill or

withhold his assent therefrom or reserve it for the
consideration of the President, and that by leaving «it to

the Mnisters to prepare the Bill there 'had been no
violation of article 212-A(2). W are-unable to agree with
this contention. Wen a Bill has been passed by the

Legi sl ative Assenbly of a State, article 200 enacts that it
shal |l be presented to the Governor who is to decl are whet her
he assents to it or withholds his assent” therefrom or
reserves it for the consideration of the  President. When
there is no Legislative Assenbly in a State, the matter is
governed by article 212-A(2), and there is substituted under
that article in the place of the passing of the Bill by the
Legi sl ature, the preparation thereof by the Rajpramnmukh, and
then follows the provision that he has to declare whet her he

assents to or withholds his assent fromthe Bill or reserves
it for the consideration of the President. The position
under article 212-A(2) has thus been assimlated to that
under article 200, the preparation of the Bill by the
Raj pranmukh taking the place of the passing of the Bill ~ by

the Legislative Assenbly, and the one is as nuch a
| egi slative function as the other
One other contention attacking the Act on the
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ground of procedural defect may now be considered. It was
argued by M. Trivedi that under the proviso to article 201,
the President bad no power to return a WMney Bill for

further consideration by a House of Legislature, that his
order dated 21-1-1952 returning the Rajasthan Land Refornms
and Resunption of Jagirs Bill for further consideration was
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ultra vires as it was a Mney Bill, that the subsequent
presentation of the Bill to him on 8- 2-1952 was
unaut hori sed, and that the inpugned Act had therefore not
been duly passed. This argunent is clearly erroneous.

Under article 212-A(1), the proviso to article 201 has no
application to those Part B States where there was no House
of the Legislature; and we are unable to foll ow the argunent
of the | earned counsel that even so, the Iimtation inposed
by the proviso is inplicit inthe body of the article
itself. Mor eover, the order of the President dated 21-1-
1952 is not one returning the Bill for further consideration
by the House but one refusing assent. It is true that the
Deputy Secretary  'sent a communication to the Rajasthan
CGovernment suggesting sone anendnents. But this does not
alter the character of the order of the President as one

wi t hhol di ng assent. And finally the Bill which was
submitted again to the President for consideration on 6-2-
1952 was a fresh Bill, the previous Bill having been
nodi fied as regards the scales of conpensation. The

contention, therefore, that the Act is bad for non-
conpliance with article 212-A(2) or for other procedura
def ects nmust be rejected.
[11. W my now consider the third contention of the
petitioners /that ~the Act in so far as it provides for
resunption /of jagir lands is ultra vires the powers of the
State Legislature, as it is not one of the topics nentioned
either in List Il or List Ill of the Seventh Schedule to the
Constitution. . The contention of the respondent is that the
Act is in substance a law relating to acquisition, and is
covered by Entry No. 36in the State List. On the other
hand, the petitioners maintain that the subject-matter of
the legislation is what it avows .itself to be, viz.,
resunption of jagirs, that resunption is in Jlaw totally
different from
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acquisition, and that the Act is therefore not covered by
Entry No. 36.
We agree with the petitioners that resunption and
acqui sition connote two different |egal ~ concepts. Wi l e
resunption inplies that the personor authority  which
resumes the property has pre-existing rights over it,
acquisition carries no such inplication, and in general
while the effect of resunption is to extinguish the
interests of the person whose property is resuned, that of
acquisition is to vest that interest in the acquirer. But
the question still remains whether the inpugned Act is  one
for acquisition of jagirs or for their resunption; and to
determ ne that, we nmust see what the pith and substance of
the legislation is, the nane given to it by the /Legislature
not bei ng decisive of the matter.
The provisions of the Act relating to resunpti on may now be
noti ced. Chapter V deals with resunption of | jagir |ands.
Section 21 authorises the State to issue notifications for
resunption of jagirs, and section 22(1) enacts:
"As from the date of resunption of any jagir |ands,
notwi t hstanding anything contained in any existing jagir
| egi sl ation applicable thereto but save as ot herw se
provided in this Act, -
(a) the right, title and interest of the jagirdar and of
every other person claimng through him.... in his jagir
| ands including forests, etc .... shall stand resuned to the
Governnment free fromall encunbrances".
Section 22(1)(g) is as foll ows:
"the right, title and interest of the jagirdar in al
bui l dings on jagir |ands used for schools and hospitals not
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within residential conpounds shall stand extinguished, and
such buildings shall be deenmed to have been transferred to
t he Government "

Section 23 exenpts certain properties fromthe operation of
section 22, and provides that they are to continue to bel ong
to the jagirdars or to be held by them Chapter VI deals
wi th conpensation. Section 26(1) enacts:
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"Subject to the other provisions of this Act, the Governnent
shall be liable to pay every jagirdar whose Jagir lands are
resumed under section 21 such conpensation as shall be
determ ned in accordance with the principles laid down in
t he second schedule".

Chapter VII prescribes the procedure for the determ nation
of conpensation and for paynment of the sane. The second
Schedule to the Act  contains the principles on which
conpensation is to be determned. That was the scope of the
Act. as it was passed in 1952. In 1954 certain amendnents
were introduced by Act No. XlIIl of 1954, the nbst inportant
of . _which “was the provision for paynment of rehabilitation
grant in accordance with the principles enacted in Schedul e
1l to the Act.

Now, the contention of the petitioners is that the basic
assunption on which the Act is framed is that jagirdars have
no right of 'property in the |ands thenselves, but that they
possess sone ancillary rights inrelation thereto, that the
State is therefore entitled to resunme the |ands wthout
conpensation, = and that it is sufficient to pay for the
ancillary rights. These, it is argued, were the views
expressed by the Venkatachar Committee in its Report on Land
Tenures in Rajasthan, and they fornmed the basis of the
i mpugned Act. Thus, it is pointed out that the Committee
had held that "jagirs are not the property of the jagirdars”

(vide page 47, para 5), that '-"if the jagir system is
abol i shed, jagirdars woul d " not be entitled to any
conpensation on the ground of the jagirs being private
property", and that "even though jagirs are not pro-
perty................ those rights which have in nmany  cases

been enjoyed for centuries have acquired around them an
accretion of rights by |long custom and -prescription’ which
are entitled to due recognition*, and that a rehabilitation
grant mght be given to the jagirdars. (Page 47, para 6).
It is contended that it is these views that have been
adopted in section 22 of the Act, and that when section 22
(1) (a) declares that the right, title and interest of the
jagirdars shall stand resuned, it could not nean that these
rights are acquired by the State, because acquisition
inmplies that the
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properties acquired belong to the person fromwhomthey are
acqui red, whereas the basis of the legislation was that the
jagirdars bad no property in the lands, and there could be
no acqui sition of what did not belong to them  Reference is
made by way of contrast to the | anguage of section 22(1) (0Q)
under which certain buildings standing on jagir [lands
presunably constructed by jagirdars should stand transferred
to the Government and not resumed as under section 22 (1)
(a).

Thi s argunent proceeds on an inadequate appreciation of the
true nature and scope of the right of resunption under the
general law and of the power of resunption which is
conferred on the State by the inpugned Act. Under the | aw,
a jagir could be resuned only under certain circunstances.
It can be resuned for breach of the terms of the grant, such
as failure to render services or perform the obligations
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i nposed by the grant. It can be resuned for rebellion or
disloyalty or for the conm ssion of serious crinmes. And
again, jagir was originally only a life grant and when the
hol der died., it reverted back to the State and succession
to the estate was under a fresh grant fromthe State and not
by inheritance, even when the successor was the heir of the

deceased hol der. The right to resune jagirs wthin the
limts aforesaid was founded on grant and regulated by
general law To exercise that right, there was no need to
enact any legislation. It was a right which every ruler of

the Covenanting State had as a grantor, and that right had
beconme vested in the Raj pranmukh under article VII(3) of the
Covenant. The contention of the petitioners that resunption

was not an acquisition would strictly be accurate, if the
resunption was in exercise of the power conferred by that
article.

But the resunption for which the Act provides is something
different - fromthe resunption which is authorised by article

VI (3). It~ was a resunption not in accordance wth the
terns of “the grant or the |law applicable to jagirs but
contrary to it, or ~in the words of section 21
"notw t hst andi ng anyt hing contained in
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any existing jagir |aw applicable thereto". It was a

resunption made not in enforcenent of the rights which the
rulers had as grantors but in exercise of the sovereign
rights of eninent domain possessed by the State. The taking

of properties  is under the circunstances, in substance,
acqui sition notw thstanding that it is | abel | ed as
resunption. And t hi s-concl usi on becones irresistible when

regard is had to the provisions for paynent of conpensation
Section 26(1) inmposes on the Governnent a liability to pay
conpensation in accordance with the principles laid down in
the second Schedul e, ‘and as will be presently shown, it is
not illusory. The award of conpensation is consistent only
with the taking being- an acquisition and not with its being
a resunption in accordance with the terms of the grant or
the law applicable to it, for in such cases, there is no
question of any liability to pay conpensation
It was argued for the petitioners that the provision for the
paynment of rehabilitation grant was an indication that  what
was paid as conpensation was in reality ex gratia. But the
rehabilitation grant was in addition to the conpensation
amount, and it was provided by the anmendnent Act No. Xl || of
1954. Nor are we inpressed by the contention that the Act
had adopted the findings of the Venkatachar Committee / that
the jagirs were not the properties of the jagirdars, and
that no conpensation need be paid for them Under section
22(1)(a), what is resuned is expressly the right, title and
interest of the jagirdar in his jagir |ands, and provision
is made for paynent of conpensation therefor.  NMoreover, the
opinions in the report of the Venkatachar Committee on the
rights of the jagirdars are clearly inadm ssible for the
purpose of deciding what the pith and substance of the
i mpugned legislation is. That nust be decided on an
interpretation of the provisions of the statute, and that
deci sion cannot be controlled or guided by the opinions
expressed in the report. Reading the provisions of the Act
as, a whole, it is abundantly plain that what was neant by
resunption was only acquisition. I ndeed, if the Act
purported to be one for
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acquisition of jagirs, its provisions could not have been
different fromwhat they are.
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Such being the true character of the |egislation, not nuch
significance could be attached to the use of the word
"resunption" in the Act. It should be renmenbered that the
State has a reversion in jagir |lands, and when it takes them
back in accordance with the terms of the grant or the |aw
appl i cabl e t her et o, its action is properly ter med
resunption. Wen the statute enacted a |l aw authorising the
taking of jagir lands, it is natural that it should have
adopted the sane term though the resunption was not made on

any of the grounds previously recognised as valid. 1In view
of the peculiar relationship between the jagirdar and the
State, it cannot be said that the word "resunption” is
inadm ssible to 'signify acquisition. Section 22(1) (a)
further enacts that the lands shall stand resunmed "to the
Covernment ", whi ch words are nor e appropriate for

acqui sition by the Government than resunption sinpliciter.

It was al so-contended for the respondent that the Act is one
relating “to |l and and land tenures, and that it would fal
under Entry No. 18 in the State List:

"Land, that is to say, rights in or over land, |land tenures
including the relation of landlord and tenant, and the
col lection of rents; transfer and alienation of agricultura
| and; | and i mprovenent and agricul tural | oans;
col oni zati on™.

It was argued that the heads of legislation nmentioned in the
Entries should receive a liberal construction, and the
decision in The United Provinces v.. Atiqa Begunm(l) was
quoted in support of it. The position -is well settled and
in accordance therewith, it could rightly be held that the
| egislation falls also under Entry No. 18. But there being
an Entry No. 36 specifically dealing with acquisition, and
in view of our conclusion as to the nature of t he
| egislation, we hold that it falls under that Entry.

IV.Now we cone to the contentions special to some of the
petitioners that with reference to the

(1) [1940] F.C.R 110, 134,
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properties held by themthe inpugned Act i's not saved by
article 31-A and that it is void as being in /‘contravention
of articles 14 and 31(2) of the Constitution. On this
contention, two questions arise for determination:~ (A Is
the inpugned Act in so far as it relates to the properties
of the petitioners within the protection afforded by article
31-A? (B) And is the Act bad as infringing articles 14 and
31(2) of the Constitution?

V(A . On the first question, the contention of the
petitioners is that the properties held by themare neither
‘estates’'nor’Jagirs’ nor ’'other simlar grants,’ wthin

article 31-A, and that therefore the inpugned /Act falls,
guoad hoc, outside the anmbit of that article. At the
threshold of the discussion |lies the question as to the
preci se connotation of the words "jagir or ‘other sinmlar
grant” in article 31-A, and to determne it, it is necessary
to trace in broad outline the origin and evolution of the
jagir tenure in Rajasthan. It has been already nentioned
that during the period of the Muhammadan invasi on the Raj put
princes of Hi ndusthan migrated to Raj putana and founded new
ki ngdons. The system of |and tenure adopted by them was
that they divided the conquered territories into two parts,
reserved one for thenselves and distributed the other in
bl ocks or estates anong their followers. |In general, the
grantees were the | eaders of the clan which had followed the
King and assisted himin the establishnment of the ki ngdom or
his Mnisters. Sonmetines, the grant was nade as a reward
for past services. The lands reserved for the King were




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 19 of 45

called Khalsa, and the revenue therefromwas collected by
him directly through his officials. The Iands distributed
among his followers were called jagirs and they were
generally granted on condition that the grantee should
render mnilitary service to the rulers such as naintaining
mlitia of the specified strength or guarding the passes or
the marches and the like. The extent of the grant would
depend on the extent of the obligations inposed on the
grantee, and it would be such as would enable the grantee to
mai ntain hinmself and the troops fromout of the
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revenues fromthe jagir. It was stated by M. Pathak that
the grants would in general specify the anbunt of revenue
that was expected to be received fromthe jagir, and that if
the jagirdar received nore, he was under an obligation to
account to the State for the excess. And he quoted the
foll owi ng passage i n BadenPowel | on Land Systems of British
I'ndia, Volune 1, page 257 as supporting him
"While a strict control ' |lasted, the jagirdar was bound to
take no nore than the sum assigned; and if nore cane into
hi's _hands, he had rigidly to account for the surplus to the
State treasury”
This statement has value only as throwing light on the jura
rel ati onshi p between the State and the jagirdar, for it does

not appear that it was ever observed in practice. It may be
deduced fromthe foregoing that all the |ands of the State
nmust fall ' within one or the other of the two categories,

Khal sa or jagir, and that the essential features of a jagir
are that it is held under a grant fromthe ruler, and that
the grant is of the |and revenue.

Sone of the incidents of the jagir tenure have been already

touched wupon. It was a life grant and succession to it
depended on recognition by the ruler. It was inpartible,
and inalienable. But in course of time, however, grants

cane to be made with incidents annexed to them different
from those of the jagirs, Some of them were heritable,
though inpartible; a few/of themwere both heritable and
parti bl e. Wiile originally the jagirs were granted to the
Raj put clansnen for military service thelater grants were
made even to non-Rajputs and for religious and charitable
pur poses. These grants were also known as jagirs. "The
term ’jagir’ is used", it is observed in the Report of the
Veni a-tachar Comm ttee, page 18, para 2, "bothin a generic
and specific sense. In its generic sense it connotes al
non- khal sa area". The stand taken by the petitioners -in
their argunent was also that the word 'jagir’ bad both a
wi der and a narrower connotation. Thus, after quoting from
the Raj putana Gazetteer the passage that "the rest of
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the territory is held on one of the follow ng tenures, @ Vviz,
Jagir, Jivka, Sansan, Doli, Bhum I|nam Pasaita and Nankar"
(Vide Erskine's Rajputana Gazetteers, Volume IIl-A, Chapter
Xl Land Revenue and Tenures), Sri  Amar . Singh who
-presented the case of his father Zorawar Singh, a leading
Bhoom chara of Mallani, with conspicuous ability, argued
that jagir was used in the passage inits specific sense,
and that in its generic sense, it would comprise all the
other tenures nentioned above. 1In the inpugned Act also,
jagir land is defined in section 2(h) as neaning "any |and
in which or inrelation to which a jagirdar has rights in
respect of land revenue or any other kind of revenue and-
includes any land held on any of the tenures specified in
the First Schedule", and in the Schedule' jagir is nmentioned
as the first of the itens. It also appears that in the | aws
enacted in the States of Rajputana to which our attention
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has been drawn, the word ‘jagir’is generally used in its

ext ended neani ng. Thus, both in its popular sense and
| egislative practice, the word "jagir’ is used as connoting
State grants which conferred on the grantees rights "in

respect of |and revenue". (See section 2(h) of the Act.)

It was argued that though the extended definition of jagirs
in section 2(h) of the inmpugned Act m ght govern questions
arising under that Act, the word 'jagir’ in article 31-A
nmust be construed as limted to its original and primary
meani ng of a grant made for mlitary service rendered or to
be rendered, and that accordingly other grants such as
mai nt enance grants made in favour of near relations and
dependents woul d not be covered by it. W do not find any
sufficient ground for putting a restricted neaning on the
word 'jagir’ in article 31-A. At the tine of the enactnent
of that article, the word had acquired both in popul ar usage

and | egi sl ative practice a wide connotation, and it will be
in. accord wth sound canons of interpretation to ascribe
that -~ connotation to that word rather than an archaic

neaning to be gathered froma study of ancient tenures.
Moreover, the object of article 31-A was to save |egislation
which was directed to the abolition of intermediaries so as

to
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establish direct relationship between the State and the
tillers of the soil, and construing the word in that sense

which would achieve that object in a full measure, we nust
hol d that jagir was neant to cover all grant under which the
grantees bad only rights in respect of revenue and were not
the tillers of the soil. ~ Mintenance grants in favour of
persons who were not cultivators such as nenbers of the
ruling famly would be jagirs for purposes of article 31-A
W nmay now proceed to consider the contentions of the
sever al petitioners with reference to ' the specific
properties held by them and they may be grouped under two
categories: (1) those relating to the tenures on which the
properties are held, and (2) those relating’ to particular
properties. Under category (1) fall the estates held by (a)
Bhom charas of Marwar, (b) Bhomats of Mewar, (c) Tikanadars
of Shekhwati, and (d) Subeguzars of -Jai pur

(1) (a) Bhomicharas: This is the subject-matter of Petitions
Nos. 462, 579, 630, 638 and 654, of 1954. The ~ Bhomichara
tenure is to be found in Jaisalnere, in Shekhawati in Jai pur
and in Marwar. (Vide Report of the Venkatachar ~Conmittee,
page 19, para 13). But we are concerned here only with the

Bhomi chara tenure in the State of Marwar. |ts history /goes
back to the year 1212 A.D. when the clan of Rathors led by
Rao Siaji, grandson of King Jayachander of Kanouj invaded

Raj put ana, subjugated the territories now known as Mall ani
Yeshwant pura and Sanchora and established itself there.
Sone two centuries later, a section of the Rathors beaded by
Biram Deo who was the younger brother of Mllinath, the
ruling prince of Mall ani, expanded eastwar ds, and
est abl i shed the ki ngdom of Jodhpur. The el der branch- which
continued in Mllani, Yeshwantpura and Sanchora  gradually
sank in power. The descendants of Mallinath went on
partitioning the lands treating them as their persona
properties and the principality thus came to be broken up
into fragnents, and its hol ders became weak and disunited.
Their internecine disputes led to the intervention of
Jodhpur whi ch had grown to

334

be a powerful kingdom and they were conpelled to accept its
ruler as their suzerain and to pay himan annual tribute of
Rs. 10,000 called "Foujbal". Thereafter, they continued to
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hol d | ands subject to the paynment of this tribute, and cane
to be known as Bhom charas. The area continued to be
di stracted by disputes and di ssensions anong its |eaders,
and -fell into so rmuch anarchy and confusion that in 1835
the British had to intervene to restore order. It should be
renmenbered that they had entered into a treaty of alliance
with Jodhpur in 1818, and their intervention was presunably
by virtue of their obligations under t he treaty.
Thereafter, the territory was put under the charge of a
British superintendent and latterly of the Resident at
Jodhpur. The annual tribute was, during this period,
collected by the British and paid to the Jodhpur State.
Witing on the status of the Bhonmi charas during this period,
Maj or Mal col mremarked in his report dated 1849 thus:
SR though “the British Government had established a
claim to the District thenmselves, consequent on having
reduced themto order and obedience, it was willing, out of
ki ndness ~and -consideration to H's H ghness, to waive its
just rightsand to acknow edge H s Hi ghness as entitled to
soverei gnty over those districts, and the tribute they m ght
yield......
In 1891 the British withdrew fromthe administration of the
Province, and handed it over to the Miharajah of Jodhpur who
thereafter continued to govern it as part of his Dom nions.
On these facts, it is contended by M. N. C. Chatterjee and
Shri  Amar Singh that Bhom charas are not holders of jagirs
or other simlar grants withinthe neaning of article 31-A
because a jagir could be created only by grant by the ruler
and that the petitioners-could not be said to hold under a
grant from Jodhpur, because they had obtained the territory
by right of conquest 1ong before Jodhpur ‘established its
suzerainty, and even prior to its foundation as a State, and
that though they lost their ~political independence when
Jodhpur established its overlord-
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ship, they had not lost their right to property, that their
status was that of sem -independent chiefs, not jagirdars,
and that "Foujbal" was paid by themnot on‘account of |and
revenue but by way of tribute.
W agree with the petitioners that a jagir can be created
only by a grant, and that if it 1is -established that
Bhom chara tenure is not held under a grant, it ~cannot be
classed as a jagir. W do not base this conclusion on the
ground put forward by M. Achhru Ramthat the word ’jagir’
in article 31-A should be read ejusdem generis with 'other
simlar grants’ because the true scope of the rule of
ej usdem generis is that words of a general nature follow ng
specific and particul ar words should be construed as limted
to things which are of the sanme nature as those specified
and not its reverse, that specific words which precede are
control l ed by the general words which follow. But we are of
opinion that it is inherent in the very conception of jagir
that it should have been granted by the ruling power, and
that where there is no grant, there could be no jagir.
This, however, does not nean that the grant nust be express.
It may be inplied, and the question for decision is whether
on the facts of this case a grant could be inpiled.
What then are the facts? W start wth this that the
ancestors of the petitioners acquired the lands in question
by conquest and held them as sovereigns.
Then Jodhpur canme on the scene, inposed its sovereignty over
them and exacted annual paynments fromthem what was their
status thereafter? |In Vajesingji Joravar Singji and others
v. Secretary of State(l) Lord Dunedi n observed:
"When a territory is acquired by a sovereign State for the
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first time that is an act of State. It matters not how the
acqui sition has been brought about. It may be by conquest,
it my be by cession following on treaty, it nmay be by
occupation of territory hitherto unoccupied by a recognised
rul er. In all cases the, result is the sane. Any
i nhabi t ant of

(1) [21924] L.R 51 1.A 357, 360.
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the territory can nake good in the nunicipal Courts
established by the new sovereign only such rights, as that
soverei gn has, through his officers recognised. Such rights
as he had under the rule of predecessors avail himnothing".
Vide al so the judgnment of the Privy Council in Secretary of
State v. Sardar Rustam Khan(1). Applying these principles
when Jodhpur as a sovereign State inmposed its sovereignty
over the territory, and permtted the ex-rulers to continue
in. possession-of their lands on paynment of an annual sum
the positionis that there was, in effect, a conquest of the
territory and a re-grant of the sane to the ex-rulers, whose
title to the Iands shoul d thereafter be held to rest on the
recognition of it by the ruler of Jodhpur. It may be noted
that both in~ Vajesingji Joravar Singji and others V.
Secretary of State(l) and Secretary of State v. Sardar
Rustam Khan(1l)  the question was whether a subject of the
fornmer State could enforce against the new sovereign the
ri ght which he had against the former ruler, and it was held
that he could not. But ~here, the claimants are the
representatives of the former rulers 'thenselves, and as
agai nst them the above conclusion nust followa fortiori.
As already stated, it is as if the Maharajah of Jodhpur
annexed all the territories and re-granted them to the
fornmer rulers. They must accordingly be held to derive
their title under an inplied grant.
It is argued that notw thstanding that the Bhom charas had
acknow edged the sovereignty of the ruler of Jodhpur, his
hold over the country was slight and ineffective, and even
the paynent of "Foujbal" was irregular, and that in
substance therefore they enjoyed sem -soverei gn status, and
that their relationship to the Jodhpur ruler resenbled that
of the rulers of Native States to the British Crown. W are
unable to accept this argunent. The status of a person nust
be either that of a sovereign or a subject. ~There is no
tertium quid. The |law does not recognise an internediate
status of a person being partly a sovereign
(1) [1941] L.R 68 I.A 1009.
(2) [1924] L.R 51 1.A 357, 360.
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and partly a subject, and when once it is adnmtted that the
Bhom charas had acknow edged the sovereignty ' of Jodhpur
their status can only be that of a subject: A subject m ght
occupy an exalted position and enjoy special privileges, but
he is nonetheless a subject; and even if the status of
Bhom charas m ght be considered superior to that of ordinary
jagirdars, they were also subjects. The contention that the
rel ati onshi p between Bhomni charas and Jodhpur was of the sane
kind as that which subsisted between the rulers of Native
States and the British Crown is untenable. Whet her those
States could be recogni sed as sovereign on the well accepted
principles of international |law was itself a question on
which juristic opinion was adverse to such recognition. (See
M. Lee Warner, Protected Princes of India, 1894 Edn.
Chapter XIll, sec. 150, pages 373-376). But those States at
| east had each a distinct persona with a ruler who possessed
executive, legislative and judicial power of a sovereign




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 23 of 45

character; but the Bhomi charas had ceased to have a distinct
person. There was no State with a rul er acknow edged as its
head, but a nunber of persons holding | ands independently of
each other. This is what Major Ml colmremarked of them in
his report in 1849:

"It is uncertain howlong the Rawats of Kher continued to
exercise any control over the rest of the Chiefs, or to be
considered as the head of a principality; but at the period
when we first becone acquainted with them all traces of
such power had | ong ceased and each Chief of the principa
famlies into which the tribe is divided, claimed to be
i ndependent ".

Wien the British  handed over the administration of the
territory to the State of -Jodhpur in 1891, it was in
recognition of its rights as sovereign, and on the footing

that Bhom charas were its subjects. It is true that in the
agr eenent by whi ch t he British handed over t he
admi ni stration t hey inserted a condi tion t hat the

appoi ntnent of the chief officers for Ml lani and inposition
of . _any new tax or cess other than Foujbal by the State of
Jodhpur-shoul d be nmade
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with the approval of the Resident or Agent to the GCovernor-
General of Rajputana, but that was a matter between the high
contracting parties, and did not affect the status of the
Bhomi char as. On the other hand, it enphasises that they
were thensel ves without any semblance of independence.

That the status of the Bhomicharas was that of subjects wll
al so be clear fromthe subsequent course of legislation in
Mar war . In 1922 an Excise Act was passed for the whole of
Marwar including this area. On 24-11-1922 "The Marwar Court
of Wards Act, 1923" was passed, and that ‘applied to the

estates of Bhomicharas. In 1937 rules were framed for the
mai nt enance of the w ves of jagirdars, and Bhomi charas also
were subject to that Act. 1n 1938 the Marwar ' Custonms Act
was passed, and that appliedto these territories. In 1947
rules for assessment of rents on jagir estates were passed
and they applied to | ands held on Bhonichara tenure. There
was again a Custons Act in 1948, and it applied to the whole
of Marwar including this area. In 1949 a Tenancy Act was
passed, and that applied to the Bhom charas. It “is thus

pl ai n that the State of Marwar —was exercising ful
| egi sl ative control over the Bhomi chara area. ~This alone is
sufficient to differentiate the position of the petitioners
from that of the rulers of the Native States. ~The British
CGovernment never exercised |egislative authority over those
St at es.
In the argunent before us, Sri Amar Singh conceded the
authority of the State of Marwar to legislate for Mallani
But he contended that the definition of  jagirdars as
i ncl udi ng Bhomi charas in the several Acts .referred to above
was only for the purpose of those Acts, and bad no bearing
on their true status, and referred to the provisions of the
Marwar Encunbered Estates Act, 1922, where the word 'jagir
is defined as excluding Bhom charas. But the question  is
not whether the petitioners are jagirdars by force of the
definition in those Acts, but whether their status is that
of subjects of Jodhpur, and the only inference that coul d be
drawmn fromthe course of |egislation above noticed is that
their status Was that of
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subjects, and if that is their position, and if they are
allowed to continue in possession of lands held by their
ancestors as sovereigns, it could only be on the basis of an
inplied grant, and that is sufficient to attract the
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operation of article 31-Ato their estates.

It was al so contended for the respondent that even if on the
facts aforesaid a grant fromthe State could not be inplied
and the status of the petitioners was different fromthat of
jagirdars, that status had at |east been nodified by section
169 of the Marwar Land Revenue Act No. XL of 1949, which had
the effect of putting themin the sane position as State
grantees, and that therefore their tenure fell wthin the
operation of article 31-A either as a jagir or other sinilar
grant. Section 169 runs as foll ows:

"The ownership of all land vests in H's H ghness and al
Jagirs, Bhoms, Sasans, Dolis or simlar proprietary
interests are held and shall be deened to be held as grants
fromH s H ghness".

Under this section, all lands in the State vest in the
Maharajah and all proprietary interests therein are deened
to be held under-a grant fromhim It cannot be disputed
that it is within the conpetence of the Legislature in the
exerci se of its sovereign powers to alter and abridge rights
of its subjects in such manner as it may decide, subject of
course — to any constitutional prohibition. In Thakur
Jagannat h Baksh Singh v. United Provinces(1l) which was cited
by M. Pathakas authority in support of the above propo-
sition, it was held by the Privy Council that a |aw of the
State «curtailing the rights which a talukdar held under a
sanad from the Crown was intravires. This decision was
followed by this Court in Raja Suriya Pal Singh v. The State
of U P. and Another(1). But these cases are not exactly in
poi nt, because the present contention of the respondent
arises only on the hypothesis that the petitioners did not
hold under a Crown grant express or -inplied. But the
proposition for which M. Pathak contends is itself not open
to exception, and it nust be held that it was conpetent

(1) [1945] F.C.R 111

(2) [1952] S.C.R 1056,
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for the legislative authority of Marwar to define and limt
the rights which the petitioners possessed in Bhonichara
| ands. It was also contended by M. Pathak ‘that if the

effect of the legislation was to inpress on the tenure the
character of a grant, that would be sufficient to  attract
article 31-A, the argunment beingthat a grant like “a
contract could be not nerely express or inplied but also
constructive. He quoted the follow ng statement of the |aw
in Halsbury's Laws of England, Volune VII, page 261, para
361:

"Contracts nmay be either express or inplied, and of the
|atter there are two broad divisions, the term ’inplied
contract’ in English |aw being applied not only to contracts
which are inferred fromthe conduct or presumed intention of
the parties, of which exanples have al ready been given, but
also to obligations inposed by inmplication of law, quite
apart fromand without regard to the probable intention of
the parties, and sonetines even in opposition to their ex-

pressed or presuned intention. Strictly speaking, the
latter class, or constructive contracts, as they are
sonetinmes <called, are not true contracts at all, since the

element of consent is absent, but by a fiction of |Iaw,
i nvented for the purposes of pleading, they are regarded as
contracts, and will be treated here as such".

It nust be observed that the Indian | aw does not recognise
constructive contracts, and what are classed under that
category in the statenent of the law in Hal sbury’'s Laws of
Engl and woul d be known as quasi contracts under the |ndian
Contract Act. It will be nore appropriate to term grants




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 25 of 45

which are the creatures of statutes as legislative grants.
We, however, agree with the respondent that for the purpose
of article 3 1-A it wuld make no difference Wiether the
grant is made by the sovereign in the exercise of his
prerogative right or by the Legislature in the exercise of
its sovereign rights. They were both of themequally within
the operation of that article. The question then is,
assum ng that the Bhomicharas did not prior to the enactnent
of Marwar Act No. XL of
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1949 hold the lands as grantees fromthe State, whether they
nmust be deemed to hold as State grantees by force of section
169 of that Act; ‘and that will depend on whether they fal
within the purview of that section. The |anguage of the
section, it will be adnmitted, is general and unqualified in
its terms, and would in its natural sense include them But
it is argued for the petitioners that they are outside its
scope, because 'jagir’' in that article must be interpreted
in a specific sense as otherwise there was no need to
mention tenures |ike Bhom Sasan and Dolis, which would be
jagirs —in a generic sense, and that -further Bhom charas
could not be brought within the category of simlar
proprietary interests, because in the context ’'simlar
interests’ nust nean interests held under a grant.
Havi ng considered the matter carefully, we are not satisfied
that there is any ground for cutting down the scope of the
section in the manner contended for by the petitioners. We
are of opinion that by |ong usage and recognition and by the
| egi sl ative practice of the State Bhom charas had cone to be
regarded as jagirdars, and that their tenure is a jagir
within the intendnent of section 169. In the Gazetteer of
Mal | ani by Maj or Walter published prior to 1891 the Bhom -
charas are referred to as jagirdars.” (Vide page 94). In the
official publication called Brief Account of 'Mallani, the
title given to the history of Bhom charas is "Brief history
of the jagirdars”. |In Sir Drake Brockman's Report of the
Settlement Operations, 1921 to 1924, he /'refers to the
Bhomi chara jagir as "survival froma tine antecedent to the
establishment of the Raj".  Turning next to |legislation in
Marwar, its general trend was to include Bhonmicharas in the
definition of jagirdars. Vide section 3(1) of the Marwar
Court of Wards Act, 1923; rule 4 of rules regulating clains

for nmaintenance by | adies against jagirdars, 1937. ~In the
Custons Act, 1938, section 64 and Appendix E refer to the
Bhomi charas as jagirdars of Mllani.- |In Marwar Tenancy Act
No. XXXI X of 1949, section 3(9) defines |I|andlord as
i ncluding a "Bhomi chara jagirdai,", and inview of the fact
t hat
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both this Act and Act No. XL of 1949 were part of 'a
conprehensive schenme of legislation, that both of them cane
into force on 6-4-1949 and that section 4 (I 1) of Act No.
XL of 1949 enacts that the words and expressions used
therein are to have the sane neaning as in Act No. XXXl X of

1949, it would be safe to assune that the word 'jagir’ ~was
used in section 169 as includi ng Bhom chara tenures.
It was argued that section 171 classifies jagirs as listed

jagirs and scheduled jagirs, that there is an enuneration
thereof in schedules | and 11 of the Act, and that no estate
held on Bhom chara tenure was nentioned therein, and that
that was an indication that it was not intended to be
included in section 169. But section 171 does not exhaust
all the jagirs or simlar proprietary interests falling
within section 169. The schene of the Act is that for
purposes of succession and partition, jagirs are divided
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into three groups, scheduled jagirs, listed jagirs and ot her
jagirs. Schedul ed jagirs are those which are governed by
the rule of prinopgeniture. Section 188 and the follow ng
sections lay down the procedure for settling succession to
them Listed jagirs are those which are held by co-heirs
but are impartible, and section 131 provides that they
should not be partitioned but that the inconme therefrom
shoul d be divided anong the co-sharers. Then there is the
third category of jagirs which devolve on heirs wunder the
ordinary Hindu law, and are partible. Section 172 applies
to these jagirs. As the Bhomichara tenure descends |ike
personal property and is divisible anong the heirs, it wll
be governed by section 172, and cannot find a place in the
schedul e of listed or schedul ed jagirs.

It was contended that the Act was one to declare and
consolidate the |aw, and that such an Act should not be
construed as altering the existing law, further that clear
and unambi guous | anguage was necessary before a subject
coul d be deprived of his vested rights, and that in case of
doubt the statute should be construed so as not to interfere
with the existing rights; and the statenments of law from
Maxwel | on Interpretation of Statutes, 10th Edition, pages
20 and 24
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and Craies/'on Statute Law, 5th Edition, pages 106, 107 and
Il were quoted in support of the above propositions. These
rules of construction are well settled, but recourse to them
woul d be necessary only whena statute is capable of two
interpretations. But where, as here, the |language is clear

and the meaning plain, effect nust begiven to it. It nust
al so be added that the Act is one not nerely to consolidate
the law on the subject but also to anmend it. Onh the

| anguage of the section, therefore, we nust hold that
Bhomi chara tenure is conprehended within the term’jagir’ in
section 169.

W are also of opinion that it will, in any event, be
"simlar proprietary interests" within the l'anguage of the
secti on. It is argued that the only feature comon to

jagirs, Bhons, Sasan and Dolis is that they are held  under
grant, and that therefore "simlar proprietary interests"
must nean interests acquired under a grant.. It is true that
Bhom  Sasan and Doli are held under grant from the State.
(Vide Raj asthan Gazetteer, Volume II1-A, Chapter Xl I1); but
section 169 enacts that the proprietary interests to which
it applies, shall be held or deened to be held as grant from
H s H ghness. The word "deened" inports that in fact there
was no grant, and therefore interests ~which were held
otherwi se than under a grant were obviously intended to be

i ncl uded. Therefore, if Bhomchara is a proprietary
interest, it cannot be taken out of the section because its
origin was not in grant. In the result, it nmust be held to

fall within section 169, and therefore within the operation
of article 31-A

The respondent further contended that Bhom chara tenure was
al so an estate as defined in section 4(iii) of Act No. XL of
1949 and that therefore it fell wthin the purview of
article 31-A.  Under section 4(iii), "estate" neans a nmha
or mahals held by the sanme |andlord. Section 4(v) defines
mahal as any area not being a survey number which has been

separately assessed to |and revenue; and 'l and revenue’ is
defined in section 4(iv) as "any sum payable to the Govern-
44

344

ment on account of an estate or survey nunber and includes
rekh, chakri and bhonmbab". It is comon ground that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 27 of 45

-annual paynent which is made by the Bhomicharas to the
estate is the sumof Rs. 10,000 called "Foujpal". The
petitioners contend that this anpbunt is really in the nature
of tribute and not land tax. |If it is a military cess, it
is difficult to say that it is revenue paid on account of
land. It is argued for the respondent that Bhomi charas are
allowed to continue in possession of the land only on
condition that they pay this anpbunt annually and that it is
therefore paynent made in respect of |ands held by them |If
this contention is right, every tribute nust per se be held
to be land revenue, and that appears to us to be too wide a
proposi tion. M. Pathak relied on the description of this
amount in the Admnistration Report of 1883-1884 in H ndi as
"Kar" "Tax’ but that is not decisive of the true character
of the paynent.
The petitioners also contend that even if Foujbal is
revenue, there has been no separate assessnment of the mmhals
to it, as what is paid is a consolidated sumof Rs. 10,000
for an area of the extent of 36,000 sg. mles conprised in
550 villages and held by different holders. It appears from
the Gazetteer of Mallani by Major Walter at page 94 that the
Fouj bal anpbunt ~has been apportioned anpbng the severa
hol ders, and it is contended for the respondent that as this
apportionnment’ has been communi cated to the Jodhpur Durbar
and accepted by it and acted upon, there has been separate
assessment @ of’ revenue. In the view taken by us that
Bhomichara 'is a jagir or other simlar grant wthin the
meaning of  article 31-A, we do not think it necessary to
express any opinion on the above contentions, especially as
the materials placed before us are nmeagre. In the result,
it must be held that the legislation in so far as it relates
to Bhomichara tenure is protected by article 31-A.
(1) (b) Bhomats: This tenure is'to be found in Mewar, and of
this, the Report of the -Venkatachar Committee has the
fol | owi ng:
"I'n Mewar those hol ding on the Bhomtenure
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may be classed under two groups, nanely, the Bhomats who pay
a small tribute to the State and are liable to 'be called for
| ocal service and Bhumi as who pay a normal quit-rent (Bhum
Barar) and perform such services as watch and ward of their
vill ages, guarding the roads, etc."™ (vide page 19, para 10).
Earlier, the Report had stated that Bbomtenure was to be
found in Jodhpur, Mewar and Bundi, and that its hol ders were
al ways Rajputs. The origin of Bhomtenure is thus stated by
Tod in his Annals and Antiquities of Rajasthan
"It is stated in the historical annals of this country  that
the ancient clans had ceased on the rising greatness of the
subsequent new di visions of clans, to hold the higher grades
of rank; and had, in fact, nerged into the general nilitary
| anded proprietors of this country under the-termbhunia, a
nost expressive and conprehensive name, inporting absolute
identity wth the soil: bhumnmeaning 'l and These Bhumi as,
the scions of the earliest princes, are to be nmet__w'th Jin
various parts of Mewar These, the allodial tenantry of our
feudal system forma considerable body in many districts,
armed with matchlock, sword, and shield Al this feuda
mlitia pay a quit-rent to the crowm, and performlocal but
l[imted service on the frontier garrison; and upon invasion
when the Kher is called out, the whole are at the disposa
of the prince on furnishing rations only. They assert that
they ought not to pay this quit-rent and perform service
al so; but this may be doubted, since the sumis so snall".
(Vol. 1, pp. 195-197).
It would appear fromthis account that the position of the
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Bhumas in Mwar is in many respects simlar to that of
Bhom charas in Marwar. They represent presunably a section
which had occupied the territory by conquest at an earlier
stage and when later the rulers of Chittoor and Udai pur
established their sovereignty over Mewar, they were allowed
to continue in possession of their |ands as subjects of the
new State. Their position is not even as strong as that of
t he Bhoni charas of Marwar, because it was a condition of the
tenure under which they held that
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they had to render mlitary service when called upon and
also to pay quit rent. Their title to the lands is thus
referable to aninplied grant fromthe State, and their
tenure would be jagir even in its stricter connotation

It was further contended by M. Pathak that whatever status
the Bhomats might have had prior to the Mewar Governnent
Kanoon Mal “Act No. V of~1947, the effect of that enactnent
was to modify it and to reduce themto the position of
grantees from the State in respect of those tenures, and

that  article 31-A would accordingly apply. The rel evant
provisions of this Act  are sections 27, 106 and 116.
Section 27 enacts that all l[ands belong to H s H ghness, and

that no person has authority to take possession of any
land unless the right is granted by H's Hi ghness. Section
106 (1) occurs in Chapter Xl which is headed: "The rights of
jagirdars, Muafidar, and Bhum as in Tikana jagir, nuafi
and Bhom |ands", and enacts that a - "Tikanadar | agirdar
nmuafi dar or Bhumi a shall have all such revenue rights in the
| ands conprised in his jagir, nuafi or Bhom under this Act,
as are granted to himby Hs H ghness". Then follow
provisions relating to succession and transfer of their
tenures by jagirdars, nuafidars or Bhum as. Section 116
provides that the jagir or bhomis liable to be forfeited in
t he events specified therein. The argunent of t he
respondent is that under these provisions the ownership of
the lands vests in the Maharajah and the tenures mentioned
therein including the Bhomare held as grants under him
It was argued by M. Frank Anthony that under section 4(2)
of the Act the lands are divided into two categories, one
category conprising jagirs, nuafi and Bhomand the  other
Khal sa | ands, that section 27 applies only to Khal sa |ands,
and that section 106(1) applies to grants which may
thereafter be made by the State, and that the rights of the
persons who held jagirs, nmuafi or Bhom before this Act were
unaffected by it. W are wunable to accede to this
contention. No statute was needed to declare the rights of
the soverei gn over Khal sa | ands, Nor was resort to |egis-
347
| ati on necessary to define the rights of the future grantees
of those |ands, because that could be done by inserting
appropriate ternms in the grants. The language of the
enactnment read as a whole | eaves no doubt in our mind as to
what the legislature intended to do. It declared the 'State
ownership of Iands, both Khal sa and non-Khal sa lands and
defined the rights of the holders of the non-Khalsa | ands;
and the result of that law was clearly to inpress on the
Bhom tenure the characteristics of grant. It nust accord-
ingly fall within the operation of article 31 -A either as
jagir or as other simlar grant.
It was next contended by the petitioners that the Kanoon Ma
Act No. V of 1947 was void, because on 23-5-1947 a
Constitution had been established in Mewar which provided
that "no person shall be deprived of his life, liberty, or
property w thout due process of |law, nor shall any person be
denied equality before the lawwithin the territories of
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Mewar". (Article XIlIl, Clause 1), and that Act No. V of 1947
which came into force on 15-11-1947 was void as being
repugnant thereto. Article 11(1) of the Constitution itself
provides that the Miharajah shall exercise "all rights,
authority and jurisdiction which appertain to or are
incidental to such sovereignty except in so far as may be
otherwi se provided for by or under this Constitution or as
nay be otherw se be directed by Shriji", and when Shrij
(the Maharaj ah) enacted Act No. V of 1947, it nust be taken
that he had in the exercise of sovereign authority abrogated
t he Consti tutional provi sions enacted earlier. The
aut hority which enacted the Constitution on 23-5-1947 being
H's Hi ghness hinmself, any Act passed subsequently by the
same authority nust be taken to have repealed or nodified
the earlier enactnent to the extent that it is inconsistent
with the later. 't does not also appear that t he
Constitution was  ever ~put into force. It is not known
whet her any Legi sl ature was constituted under the
Consti tution, or any other step taken pursuant thereto; and
t hough acqui escence i's not a ground for giving effect to a
law_ which is ultra vires, it is not without significance
that the validity of Act
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No. V of 1947 was not chall enged on the ground that it was
repugnant to the Constitution dated 23-5-1947 wuntil the

present petitions were filed. There is no substance in this
bel ated contention, and it nust be rejected.
M. Frank . Anthony appearing for sonme of t he Mewar
petitioners contended that their status was that of Chiefs
with sem -sovereign powers, and that it could not be said
that they held the lands under grants fromthe State. He
referred to certain kow s and agreenents brought about by
the British Government between their ancestors described
therein as Chiefs and the Maharajah of Udaipur, providing
for their jointly drawing up a code of |aw subject to ap-
proval by the Political Agent and for the  settlenent in
future of all <civil and crimnal cases’/ in accordance
therewith, (vide Aitchison’s Treaties, Vol. 11I, pp.~33 and
35) and for conpensation being awarded to them for ‘taking
over their right to manufacture salt (vide Aitchison's
Treaties, Vol. [11, pp. 38 to 42). He -argued that the
payments nade by themto the State were not revenue but
their contribution for purposes of comon defence, and that
that had not the effect of reducing their -status as
feudatory chiefs to that of subordinate tenure holders.
Certain observations in Biswanbhar Singh v. The State of
Oissa and others(l) were relied on. as supporting this
contenti on.
W have had considerable difficulty in following this
argunent, as it was general in character and unrelated to
specific tenures or the clains of individual petitioners.
The kowl s which were relied on as showi ng that their status
was not that of subordinates are not conclusive of the
matter, because the value to be attached to them would
depend on the previous status of the Chiefs with whom they
were entered into, and no materials have been placed before
us as to what that was. Two hypot heses are possible: they
were the successors, either of the conquerors who had occu-
pied the territory earlier than the foundation of the
Udai pur Raj in which case they would be Bhons and their
rights would be identical with those of
(1) [1954] S C R 842,870.
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Bhomats, or of the Rajput clansmen who followed the ruling
dynasty of Mewar and obtained estates as rewards for their
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service in the establishnment of the kingdom in which case
the grants would clearly be jagirs. The facts fornmng the
background of the agreenments as narrated in Aitchison's
Treaties, Vol. Ill, pp. 10 to 13 are that for sonetinme prior
to the treaty which was entered into by the WMharajah of
Udai pur with the British in 1818, the authority of the
Government of Mewar was rather |ow.  Taking advantage of it,
tile nei ghbouri ng States had occupied nost of its
territories, and the Chiefs had also becone lax in the
performance of their obligations to the Durbar. This led to
considerable friction between the Maharajah and the Chiefs
and after the conclusion of the treaty in 1818, the
Political Agent M. Tod, wtha view to restore good
rel ati onshi p between the Maharajah and his Chiefs, prevail ed
upon themto settle their differences, and the kows relied
on by M. Anthony are the outcone of his efforts. These
kows read in the background of the facts stated above
unm stakably establish that the position of the Chiefs had
previously been that of grantees fromthe State, subject to
certain obligations. " If so, the agreenents did not bring
about a change in that status. They merely provided for the
carrying out of the obligations arising out of that status.
On this basis, the properties held by themwuld be jagirs
even according to the original and narrow sense of that
word; and in fact, they are so described in the very kows
relied on by M. Frank Anthony. (Vide Aitchison's Treaties,
Volume |11, page 35, article 29). They are clearly wthin
article 31-A. The respondent al so contended that the pro-
perties held by the Chiefs would be estates as defined in
article 31-A - That would prinma facie appear to be so; but
it is unnecessary to express any opinion-on the question, as
the resunption would be protected by article 31-A on the
ground that it related to jagirs or other sinlar grants.
(1)(c) Tikanadars of Shekhwati: The northern section of
Jaipur formng the trans-Aravali region of the State is
known as Shekhwati. It consists of |arge
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estates known as Panchpana Singhana, Sikar, /Udaipurwati,
Khandel a and others. These estates are known as Ti kanas and
their hol ders as Ti kanadars. - The petitioner in Petition No.
424 of 1954 is one of them his estate being the Tikana of
Mal si sar and Mandrel a i n Panchpana Singhana. Hi s contention
is that he is a ruler with sem -sovereign status subject
only to the obligation to render nilitary service and to pay
tribute called Mauma to the State of Jaipur, that be -is
accordingly a Maum aguzar and not jagirdar, and that he is
not a grantee fromthe State.

The history of these estates is narrated in great detaill by
M. WIIls in his report on "The Land Tenures  and Speci al
Powers of Certain Tikanadars of Jaipur State, 1933". To

state it briefly, these estates originally formed part of
the Khal sa | ands of the Mghuls. During the period of their
decline, King Sawai Jai Singh who ruled over ' ‘Jaipur / from
1700-1743 with great distinction acquired them from the
Moghul Enperors on izara, and in his turn granted them on
sub-l eases or izaras to various persons nostly his clansnen,
on condition that in addition to the paynent of izara anount
fixed they should render nilitary service to the rulers.
Subject to these obligations they were entitled to collect
revenues from the villages comprised in the izara and
maintain thenselves. In course of time, when the hold of
the Mghul Enpire on the outlying territories becane weak,
the Jai pur rulers assunmed practically soverei gn powers over
the izara lands, which cane to be regarded as part of the
royal domain. There was a corresponding rise in the status
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of the sub-1lessees who continued in possession of the estate
as permanent grantees. Towards the end of the 18th Century
when the power of Jaipur waned and its authority weakened,
the hol ders of these estates in Shekhwati attempted in their
turn to shake off their allegiance to Jaipur, asserted an
i ndependent status in thenselves, and began to seize the
territories belonging to the State. Before their plan
succeeded, Jaipur concluded a treaty with the British which
recogni sed its position as sovereign of the whole State
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i ncl udi ng Shekhwati. "The first duty urged on the Mharaja
after the conclusion of the treaty was the resunpti on of the
| ands usurped by the nobles, and the reduction of the nobles
to their proper relation of subordination to the Maharaja.
Through the nediation of Sir David Ochterlony Agreenents
were entered into in 1819 similar to those made at Udai pur
The usurped |ands were restored to the Maharajah and the
nobles were guaranteed in their legitimte rights and
possession". (Aitchison’s Treaties, Vol. Ill, p. 55).

Even after the conclusion of the agreenent of 1819 there
were disputes between the Maharajah and the Chiefs in
respect of various matters, such as the right of the ruler
to revise the amount payabl e by the Tikanadars and the right
of the latter tomnerals and to custons; but this did not
affect the nature of the relationship established between
them under the agreenent of 1819. Thus, the true position
of the Tikanadars is that they got into possession of the
properties asizaradars under the rulers of Jaipur, inproved
that position latterly and becane permanent hol ders of the
estates and were eventual I'y recogni sed as chi efs subordinate
to the Maharajah. They were not 1ike the  Bhom charas of
Marwar or the Bhum as of Mewar the previ ous conquerors and
occupants of the territory before they were subjugated by
Jai pur, as erroneously supposed by Col. Tod; nor were they
the clansmen of the ruling dynasty who assisted in the
establishment of the Raj. They derived their title to the
properties only under grants nmade by the rulers of Jaipur
and even if their estates could not be considered, as they
shaped thensel ves, as jagirs, they were at |east " ot her
simlar grants" wthin article 31 _A-~ That was the view
which the State took of their position. Section 4(15) of
the Jaipur State-Gants Land Tenures Act No. 1 of 1947
defines "State grant" as including a jagir, ~nmuama, etc.
Miama is, as already stated, the ambunt payable by the
Ti kanadars of Shekhwati to the ruler of Jaipur. Section 4
(7) defines an estate as nmeaning "land conprised in a State
grant".
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According to this definition, the properties /in question
would be ’'estate’ as defined in article 31-A of the

Constitution. The Matnmi Rules of 1945 provide = for
recogni sing succession to State grants, and they include
Muam aguzars. (Vide Part IIl in Appendix A). Describing the

tenures in the non-Khal sa area, the Adm nistration Report of
Jai pur 1947-1948 states that "Muamia is the grant of an
interest in land for which a fixed anpbunt is payabl e under a
settlenent arrived at with the State". (Vide page 35). The
position taken up by the petitioner both in the petition and
in the opening argunment that his status is that of an
i ndependent Chieftain holding the properties by right of
conquest and not under grant cannot therefore be maintained.
In his reply, however M. Achhru Ram shifted the ground, and
contended that the ancestors of the petitioner having comne
in as izaradars, the inmpugned Act had no application to him
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as izara is not one of the tenures mentioned in the first
schedule to the Act. But Miuanmla is nentioned as item6 in
the schedule, and that is the name under which the tenure of
the petitioner is known. It must accordingly be held that
his lands are within the purview of article 31-A

(1) (d) Subeguzars: The question as to the status of
subeguzar is raised in Petitions Nos. 471, 472 and 473 of
1954. The petitioner in Petition No. 473 of 1954 is the
hol der of the estate of Isarda in Jaipur. It is stated that
in the beginning of the 18th Century hi s ancest or
Mohansi nghji migrated from Bagri, settled in the hilly

regi ons at Sarsop, built a fortress at | sarda and
establ i shed an i ndependent principality. |In 17-51 the ruler
of Isarda acknow edged the suzerainty of the Mharaja of
Jai pur who, in turn, "recognised the ancestor of the
petitioner as Subeguzar", subject to a liability to pay

tribute every year to Jaipur. (Vide para 2 of the petition).
The result of this arrangenent was, as in the case of
Bhom charas,  to put the Chieftain in the position of a
grantee fromthe State, and that is also the position under

the Jaipur State-Gants Land Tenures Act No. | of 1947
Section 4(15) includes within the definition of ’grant
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suba" tenure, and the Matm Rules of 1945 also apply to
this tenure/ (Vide Appendix A Part I11). Wile the tenure

is called "Sube’, its holder is called not Subedar which has
a different meaning but Subeguzar. In the Admnistration
Report of Jaipur 1947-48, Sube is described as foll ows:

"Suba is a tenure peculiar to N zamat Sawai Madhopur. It is
anal ogous to the istinrar tenure in other parts of the
State. The subeguzars pay a fixed annual ‘anount for the

grant held by theni. (Vide p. 35).

The position therefore is that the petitioner who is
adnmttedly a subeguzar holds under a grant from the State
and falls wthin article 31-A It was argued that the
famly of the petitioners-had always enjoyed a specia
distinction in that the adoption of the ruling house of
Jai pur was always made fromanbong the nenbers in this
fam ly. That, however, would not affect the status of
subeguzars who must be held to be grantees fromthe State.

A special contention was raised wth reference to 12
vill ages which are stated to have been purchased in 1730 by
Raja Jaisingh the then holder of Isarda for a sum of Rs.
20,000; and it was argued that these villages at least could
not be treated as held under grant fromthe State. | sarda
was a new State founded by Mhansinghji, and its area was
extended from tine to time by incorporation of fresh
villages, and when in 1751 the Chief acknow edged the
suzerainty of Jaipur and held the estate as subeguzar under
him that title nust have related to the entire estate
including these villages, and there is therefore no ground

for treating themdifferently fromthe rest. It nust be
mentioned that this contention was raised only.in the reply
statenment. It must be overrul ed.

Petitions Nos. 471 and 472 of 1954: The petitioner in
Petition No. 471 of '1954 is the Ti kanadar of Jhal ai. In

para 2 he adnits that he is styled as a subaguzar, and for
the reasons given in Petition No. 473 of 1954 his estate
must be held to fall within article 31-A. But it is argued
that the Ti kana- consists of 18 villages, and that only two
of them are held as ’ Sube’
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But what is the case put forward in the petitions as regards
the other villages? The schedule to the petition nentions
that four of themare held as mmintenance grants, and two as
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nuafi . They are clearly within article 31-A As regards
the others, there is no specific case put forward as to the
nature of their tenure. But it is adnmitted that the Tikana
is a permanently settled estate paying a fixed annual reve-
nue of Rs. 1,681, and it is therefore an estate both wunder
section 4(7) of the Jaipur State-Gants Land Tenures Act No.
| of 1947 and article 31-A. This decision will also govern
Petition No. 472 of 1954 in which the petitioner owns the
village of Bagina as "subeguzar" and the village of Siras as
j agi rdar.
(2)We now come to the second category of cases wherein the
contention is that the particular properties held by the
petitioners do not fall within the purview of article 31-A
(a)Petitions Nos. 391 and 417 of 1954: Petition No. 391 of
1954 relates tothe estate of Yeshwantgarh in the State of
Alwar. It was settled on 11-8-1941 by its then ruler on his
son for maintenance. The grant is described in the deed as
jagir, and the Gazette Notification dat ed 25-8-1941
publishing it states:
"We_are also faced with the problemof arranging for our
second Maharaj Kunar, a Jagir, which, in the matter of size
and powers, should be on a much higher footing than the
exi sting Jagirs. Accordingly with the object of creating a
new Jagir for him we have today gifted to himin perpetuity
and fromgeneration to generation, all the villages included
in the Thikana of Thana together with all other properties
enjoyed by the deceased Raja Sahib -during his Ilifetine.
This new Jagir shall remain free fromliability for rates
and cesses for ‘all tinme, and shall also never be required to
mai ntai n any horses".
In 1944 sonme nore villages were added to this grant, and the
resunption relates to all these properties.
The contention of M. Achhru Ram for the petitioner is that
the grant is not an estate under-the lawrelating to |and
tenures in Awar, and-that it is outside article 31-A
Under section 2(a) of the Al war
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St ate Revenue Code, ‘estate' means "an area for which  there
is a separate record of rights or which i's treated as  such
under orders of H's Hi ghness’ CGovernnent". It is stated by
the petitioners that there has been no separate record of
rights in the State of Alwar, and that therefore there could
not be an estate as defined in the Code. The respondent,
however, does not admit this, and contends that, in any
event, the grants are jagirs and are therefore wthin
article 31-A. The question is whether the grant is a jagir
The deed dated 11-8-1941 describes it as-a jagir, and so
does the Gazette Notification publishing it; and that is
also howthe estate is described by the petitioner hinself
Section 3(3) of the Alwar State Jagir Rules,” 1939 defines
jagir as meaning "grant of |and or noney granted is such hy
H s Hi ghness or recognised as such by H's H ghness".
Section 2(k) of the Alwar Revenue Code defines "assignee of
| and revenue" as meaning "a Miafidar or a Jagirdar”. Thus,
all the requirenents of a Jagir are satisfied, and the grant
would fall within the scope of article 31-A
It was next argued that even if the grant was a jagir within
article 31-A the rights of the petitioner in it could not
be resuned under section 22(1)(a) of the Act, inasnuch as
what coul d be resuned under that section was not the jagir
| ands, but the right, title and interest of the jagirdars
therein, and that the petitioner was not a jagirdar as
defined in section 2(g) of the Act, as be had not been
recogni sed as a jagirdar as required therein. Thi s
contention was also raised by the petitioners, whose
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properties would not be jagirs in the specific sense of the
word, but would fall within the extended definition of that
word under section 2(h) as including the several tenures
mentioned in the first schedule to the Act. The contention
is that while their estates would be jagirs wthin the
inclusive portion of the definition, they thensel ves would
not be jagirdars as defined in the Act, because they were
recogni sed not as jagirdars but as holders of the specific
tenures enunerated in that schedule, and that therefore
their interests could not be resumed under section 22(1) (a)
even
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though their estates mght be notified as jagirs. |In other
words, for the section to apply, there nust not nerely be an
estate which is a jagir but also a holder who is a jagirdar
It is conceded that this contention, if accepted, would
render Chapter V providing for resunption inoperative except
as regards jagirs in the specific sense and nentioned as

item I in the first schedule to the Act. But it is argued
that it is a case of casus omissus, and that it is not
within the province of this Court to supply it. But the

definition of jagir in-section 2(h) is, as provided therein
subject to any contrary intention which the context m ght
di scl ose; and when section 22 (1) (a) enacts that on the
resunption of jagir lands the rights of the jagirdar in the
| ands should cease, it clearly nmeans that the holders of
jagirs are jagirdars for the purpose of the section. There
cannot be jagirs without there being jagirdars, and there-
fore the word "jagirdar’ in section 22 (1) (a) nust mean al
hol ders of jagirs including the tenures nentioned in the
schedule to the Act. Section 20 exenpts fromthe operation
of the Chapter properties whose incones are utilised for
religious purposes. Those properties would be held on
tenures such as Sasan, Doli _and so forth which are
enunerated in the schedule. There was no need for exenpting
them under section 20 if the Legislature did not understand
them as falling within the operation of section 22(1)(a),
and they would fall under that section only if the word
"jagirdar’ is interpreted as nmeaning all persons who  hold
properties which are jagirs as defined in the Act. In the
result, the resunption nust be held to be valid.
Petition No. 417 of 1954 relates to properties in A war, and
the contention raised therein is the same as in Petition No.
391 of 1954, that they are not an estate within article 31-
A. But the petitioner describes hinmself in the petition -as
the "proprietor jagirdar of the jagir known as Garhi", ~ and
states in para (9) that his jagir is unsettled and pays
nei ther revenue nor tribute, and the prayer in para 21(3) is
that the State should be restrained by an injunction from
interfering with the rights of the petitioner. as jagirdar
357
In view of these allegations, it is idle for  him now to
contend that the properties do not fall within article 31-A
(b) Petitions Nos. 401, 414, 518, 535 and 539 of 1954: The
properties conprised in these petitions are situated wholly
or in part in the former State of Bikaner, and the
contention raised with reference to themis that they are
not estates according to the law of Bikaner, and are
therefore outside article 31-A. Section 3(1) of the Bi kaner
State Land Revenue Act No. IV of 1945 defines ’estate as
nmeaning an area (a) for which a separate record of rights
has been made, or (b) which has been separately assessed to
| and revenue or woul d have been assessed if the [ and revenue
bad not been rel eased, compounded for or redeened. Secti on
28 of the Act provides for record of rights, and section 45
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enacts that "all land, to whatever purposes applied and
wherever situated, is liable to the paynent of |land revenue
to H s H ghness’ Governnment". Then there are provisions for
assessnent of land revenue. It is argued for t he

petitioners that the record of rights as contenplated by
section 28 has not been made, and that the |lands have not
been assessed to revenue, nor has it been released, com
pounded for or redeened, and that therefore the properties
are not estates within section 3(1) of the Bi kaner Act No.
IV of 1945. The contention of the respondent is that they
are, at any rate, jagirs, and so fall within article 31-A
The preanble to the Act proceeds on the basis that whatever

is not Khalsa is jagir land. |In three of the Petitions Nos.
414, 518 and 535 of 1954 the properties are described in the
schedule as jagirs and the petitioners as |agirdars. In
Petitions Nos. 401 and 539 of 1954 there are no such
admi ssi ons, “there being no schedules to the petitions. But
inthe petitions for stay of notification -filed in all the

above petitions, it is alleged that "notification under the
impugned Act with respect to the jagir of the petitioners
has not yet been nmade". (Vide para 16). ID view of these
adnmi ssions, we are unable to accept the contention of M.
Frank Anthony based on the narration in Tod' s Annals of
Raj ast han,
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Volunme |1, pp. 25, 26, 140 and 141 that the properties of
the petitioners are not jagirs:
(c)Petition No. 634 of 1954: In this petition there are 192
petitioners, sone of whomare from Ki shangarh. The specia
contention urged as regards the petitioners from Kishangarh
is that their properties are not estates according to the
law of Kishangarh, and that they are therefore outside
article 31-A Rule 4(1) of the Jagir Rules for the
Ki shangarh State, 1945, defines a’'jagirdar’ as a person who
has been granted a village or land as jagir by the Durbar in
consi deration of his past and future services, and Rule 5
classifies jagirdars into five categories. The argunent of
the petitioners is that they have not been shown to fal
within any of these categories. Not ~ nerely is this
contention not distinctly raised in the petitions, but it is
admitted in para 1 that "the petitioners’ properties are
known as Jagirs, Bhons, Miafi, etc.™ which wll clearly
bring them within the operation of article 31-A. In the
schedule to the petition also, the petitioners are described
as jagirdars, and the particular villages held by them are
noted as jagir villages. The contention that they do  not
fall wthin article 31-A nust be rejected. It 1is stated
that the 128th petitioner, Pratap Singh, does not nmake any
payment in respect of his estate, and that it/ is not a
jagir. If that is so, then on the adm ssion extracted
above, it nust be nuafi, and will be withintarticle 31-A
(d)Petition No. 536 of 1954: The petitioner is the hol der of
an estate in Mewar known as Bhai srodgarh Tikana, and he
alleges that there was a dispute between Rawat H mrat
Singhji the then holder of the estate, and the Maharajah of
Udai pur, and that it was settled in March 1855 through the
nediation of the then Agent to the Government, Sir M
Mont gomery, and that under the terns of the settlement, the
Ti kana was recognised as the exclusive property of the
hol der. The agreenent itself has not been produced, and it
could not, even on the allegations in the petition, have had
the effect of destroying the character of the estate as a
jagir grant. Moreover,
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this estate is mentioned as item8 in the list of jagirs
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mentioned in the schedul e under section 117 in Mewar Act No.
V of 1947, and that by itself is sufficient to bring it
within article 31-A

(e)Petition No. 672 of 1954: The petitioner is a Bhunma
holding an estate called "Jawas". |Its history is given in
"Chiefs and Leading Fam lies of Rajputana”, page 36, and the
argunent of M, Trivedi based on it is that the Chiefs of
Jawas occupied a special position as feudatories, and that
they could not be considered as grantees. But their
position is not different fromthat of the other Bhomats,
and indeed it is admitted in para 14 that the lands are
conprised in the Bhomat area. This estate is expressly
included in the 'schedule wunder section 117 in Mewar
CGovernment Kanoon Mal Act No. V of 1947 being item No. 25
and is within article 31-A

(f)Petitions Nos. 483, 527, 528 and 675 of 1954 and 1 and 61
of 1955: The question that is raised in these petitions is
whet her grants nade for maintenance are 'jagirs or other
simlar grants’ falling within the purview of article 31-A
In Petition No. 483 of 1954 the grant was nade by the ruler
of -~ Uniaara, and in Petition No. 528 of 1954 by the then
ruler of Katauli before it was nerged in the State of Kotah.
We have held  that- mmintenance grants would be jagirs
according to their extended connotation, and they are
therefore within article 31-A

In Petition No. 527 of 1954 the grant was nade in favour of
certain nmenbers of the Ruling House of Jaipur. According to
the respondent, they were illegitimte issue called Laljis,
and the grants were nade for Lawazma and Kot hri kharch, which
expr essi ons nean nai nt enance of paraphernalia and household
expenses. (Vide the Adm nistration Report of Jaipur 1947-
1948, page 36). The grant in favour of the 33rd petitioner
in Petition No. | of 1955 and the 17th' petitioner in
Petition No. 61 of 1955 are similar in character. Apart
fromthe general contention that maintenance grants are not
within article 31-A, the further argunent of M. Dadachanj
on behal f of these 46
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petitioners is that Lawazma and Kot hri kharch are tenures not
mentioned in the first schedule to the Act, and that the
resunption of these lands was therefore wthout the
authority of law. But these expressions neani ng nmai ntenance
expenses are indicative of the purpose of the grant and are
not descriptive of the tenure. A grant can both be a jagir
and a nmintenance grant, and the fact that it ~was granted
for Lawazma and Kot hri kharch does not militate against ~its
being a jagir. It was suggested that the question whether
Lawazma and Kot hri kharch are tenures different from those
nmentioned in the schedule to the Act m ght be left open and
that the right of the petitioners to establish their
contention in other proceedings may be reserved. That would
undoubt edly be the proper course to adopt when the point for
determnation is not whether the Act itself is uncon-
stitutional and void, but whether the action taken under it
was authorised by its provisions. But then, there are no
allegations in the petition that the properties were held
under a tenure, which is outside the schedule to the Act.
On the other hand, sone at |east of the petitions proceed on
the footing that the estates are jagirs.

In Petition No. 675 of 1954 the petitioner is the Raj Mta
of the ruler of Tonk. She was receiving a nmonthly allowance
of Rs. 762/- for her maintenance and in lieu of it, the
village of Bagri with its hamets, Anwarpura and |smail pura,
was granted to her by resolution dated 6-3-1948. Being a
mai ntenance grant it wll be a jagir, and that is the
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footing on which the petitionis drafted. M. S. K Kapur
who appeared for the petitioner put forward a special con-
tention that the Governnent was estopped fromresuning the
l ands. The facts on which this plea is founded are that on
28-11-1953 the Secretary to the Government wote to the
Collector of Tonk that the petitioner was not to be
di sturbed in her enjoynment of the jagir for her [Ilifetine.
In a later communication dated 24-11- 1954, however ,
addressed to the petitioner, the Government expressed its
inability to stay resunption, and the argurment is that the
res-
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pondent is estopped from going back on the assurance and
undertaking given in the letter dated 28-11-1953. W are
unable on these facts to see any basis for a plea of
estoppel. The letter dated 28-11-1953 was not addressed to
the petitioner; ~nor does it anpbunt to an assurance or
8undertaking not to resume the jagir. And even if such
assurance had been given, it would certainly not have been
bi'nding on the Governnent, because its powers of resunption
are regulated by the statute, and nmust be exercised in

accordance with its provisions. The Act confers no
aut hority on~ the “Governnent to grant exenption from
resunption, ~and -an wundertaking not to resume wll Dbe

invalid, and there can be no estoppel against a statute.
One other contention advanced with reference to this

petition mght be noticed. It was argued that wunder rule
2(f) in schedule I'l, no conpensation i's awarded in respect
of the abadi lands, which remain in the possession of the
jagirdar, whereas, if they are sold, the.income from the

-sal e proceeds is taken into account. This, it was argued,
is discrimnatory. The principle underlying this provision
is that conpensation is to be fixed on the basis of the
i ncome which the properties produce, and that ' while abad

lands in the hands of thejagirdar yield no inconme, if they
are sold the sale proceeds are income-producing assets.
Whet her this principle of assessing conpensation is open to
attack is another question, and that will be considered in
its due place.

(g)Petitions Nos. 371, 375, 379, 416) 455 and 461 of ~ 1954:
These petitions raise in general terns the contention that
the properties to which they relate are not -estates as
defined in article 31-A

Petition No. 371 of 1954 relates to the estate of ‘Doongri in
Jaipur, and it is contended that it is not an estate because
the liability of the holder is only to pay Naqgdirazan, ~ and
it is argued that this is not revenue. Naqdirazan is /nobney
comutation for the obligation of nmaintaining a specified
nunber of horses. This is clearly a grant for nilitary

service, and will be a jagir, and that is adnmitted in para
where the
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petitioner is described as the jagirdar of Doongri and in
para 9 where it is stated that the jagir is unsettled: The
prayer is that an injunction mght be issued restrainingthe
State frominterfering with the rights of the petitioner as
j agi rdar. It is also alleged in para 19 of the stay
petition that "the whole family is to be supported fromthis
jagir". Article 31-A clearly applies.

Petition No. 375 of 1954 relates to the estate of Renwal,
and the special contention raised is that the petitioner
pays no revenue but only Naqdirazan. But he describes
hinmself in para 1 as jagirdar of Renwal, adnmits in para 9
that it is ajagir, and clainms relief in para 21(3) on that
f ooti ng. The properties are clearly jagirs within article
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31- A
The petitioner in Petition No. 379 of 1954 is also stated to
be holding the estate on paynent of Naqgdirazan. He

describes himself as owner of the properties in Khera as
jagirdar, adnmits in paras 9, 14, 16 and 19 that the estate
is a jagir, and prays for an injunction restraining the
State from interfering with his rights as jagirdar. H s
estate is clearly within article 31-A

Petition No. 416 of 1954 relates to an estate called
Sander ao. The paynment nade by the holder is called
Rekchakri, and the contention is that this is not revenue.
But it is admtted in paras 1, 2, 9 and 21(3) of the
petition that the properties are jagir lands. Petition No.
455 of 1954 relates to properties in Mewar. There are 13
petitioners, and it is argued that the paynments nmade by them
call ed chakri- chatund and Bhom barad are not revenue, and
their properties are not-estates. But they admit that they
are "owners as petty jagirdars" of the properties nentioned
in/ the schedule, and this statenment is followed by others
which also contain clear adm ssions that the estates are
jagirs. (Vide paras 12, 17(e), 19 and 21(3) of the petition

and paras 16 and 19 of ‘the stay petition). |In Petition No.
461 of 1954 the petitioner admts that he holds ten vill ages
as jagirs, seventeen as istinrar and two as nuafi. Istinrar

is one of the tenures nentioned in the first schedule to the
Act, and is/itemNo. 2 therein, and that would be "other
simlar grant'
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within article 31-A while jagir and nuafi are expressly
i ncl uded therein. In"conclusion, we nmust  hold that the

petitioners have failed to establish that the i npugned Act,
in so far as it relates to properties held by them is not
within the protection of,’ article 31-A

V. (B) W may now consider the contention of t he
petitioners that the Act is bad on the ground that the
conpensati on provided therein is inadequate. |/ The provisions
of the Act bearing onthis matter may now hbe reviewed.
The . second schedule to the Act |ays down the principles on
whi ch conpensation has to be assessed. Rule 2 enacts how
the gross income is to be ascertained, and enunerates the
several heads of incone which are to be included therein,
and rule 4 nmentions the deductions which are -adm ssible.
Rul e 4(3) provides that 25 per cent. of the gross incone nmay
be deducted for "adm nistrative charges inclusive of the
cost of collection, maintenance of land records, managenent
of jagir lands and irrecoverable arrears of rent"; and there

is a proviso to that rule that "in no case shall the net
incone be conputed at a figure |less than 50 per cent. of the
gross inconme". Under rule 5 conpensation payable is seven

times the net incone calculated under rule’ 4. Rule 6
provides that any conpensation paid to the jagirdar for
custonms duties during the basic year shall continue to be

payabl e. Under section 26(2) the conpensation anmount
carries interest at 21 per cent. from the date of
resunption, and wunder section 35 it is payabl e in
instal nents. Under section 35(A) the paynent may be nade in
cash or in bond or partly in cash and partly in bond. In

addition to this, there is provision for the payment of
rehabilitation grant on the scale nentioned in schedule II1.
The complaint of the petitioner is that the conpensation
provided by the rules is inadequate, being far less than the
market value of the estate, that rule 2 takes into account
only the income which was being actually received from the
properties and onits altogether potential income which night
arise in future, as for exanple, fromvacant house sites and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 39 of 45

unopened
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m nes; and reliance was placed on the decision of this Court
in State of West Bengal v. Bela Banerjea(l) where it was
held that the conpensati on guaranteed under article 31(2)
was just conpensation, equival ent of what the owner had been
deprived of. But we have held that the inpugned Act is
protected by article 31-A and that article enacts that no
law providing for acquisition of properties falling wthin
its purviewis open to attack on the ground that it violates
any of the provisions of Part Ill. It was held by this
Court in State of Bihar v. Maharajadhiraja Sir Kanmeshwar
Si ngh( 1) and Visveshwar Rao v. The State of Madhya
Pradesh(1) that an objection to the validity of an Act
relating to acquisition of property on the ground that it
did not provide for paynent of conpensation was an objection
based on article 31(2); and that it was barred when the
i mpugned |l egislation fell  within articles 31(4), 31-A and
31-'B. It was further held in Raja Suriya Pal Singh v. The
State of Utar Pradesh(1l) that when the acquisition was of
the whole estate, it was not-a valid objection to it that
the conpensation was awarded on the basis of the income
actually received, and that nothing was paid on account of
properties which did not yield an incone.

It is argued that the conpensation payable under the rules
is so inadequate as to be illusory, and that the Act nust be
held to anpunt to a fraud on the Constitution. W are
unable to agree with this contention. Under the Act, the
jagirdar is entitled to conpensation equal to seven years’

net i ncome, and in addition to it he is awar ded
rehabilitation grant which may vary from2 to 11 tines the
net incone. Under section 18 of the Act he will also be

allotted a portion of the khudkhast 1ands in the jagir, the
extent of the allotment being proportionate to the tota
extent thereof. He is also to get conpensation for |oss of
custonms. The utnost that can be said of these provisions is
that the conpensation provided thereunder is inadequate, if
that is calculated on the basis of the market value of the
properties. But that
(1) [1954] S.C.R 558. (3) [1952] s.C.R 1020.
(2) [1952] S.C.R 889. (4) [1952] S.C.R 1056
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is not a ground on which an Act protected by article 31-A
could be inmpugned. Before such an Act coul d be struck down,
it nust be shown that the true intention of the |law was to
take properties wthout nmaking any paynent, that the

provisions relating to,” conpensation are nerely veils
concealing that intention, and that the conpensation payable
is soillusory as to be no conpensation at all. (Vide State

of Bihar v. Mharajadhiraja Sir Kanmeshwar Singh of Darbhanga
and others(1l). W are clear that this cannot be said of the
provisions of the inpugned Act, and the contention that it
is a fraud on the Constitution nust, in consequence, fail

It was argued by M. Achhru Ram that the inpugned Act
suffered froma fundanental defect in that it treated al
the 41 tenures classed as jagirs in the schedule as of the
sane character, and on that basis laid down the sane
principles of compensation for all of them It is argued
that these tenures differ widely fromone another as regards
several incidents such as heritability, partibility and
alienability, and that different scales of conmpensation
shoul d have been provided suitably to the nature and quality
of the tenure. There is considerable force in this con-
tention. But this is an objection to the quantum of
conpensation, and that is not justiciable under article 31-
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A We nay add that even if it was open to the petitioners
to go behind article 31-A and to assail the legislation on
the ground that the conpensation awarded was not just, they
have failed to place any naterials before us for
substantiating that contention, and on this ground al so, the
obj ection must fail

It was al so argued that there was no public purpose involved
in the resunption, and that therefore article 31(2) had been
contravened. This again is an objection which is barred by
article 31-A; and even on the nerits, the question is
concl uded against the petitioners by the decision of this
Court in State of Bihar v. Mahar aj adhiraja Sir Kaneshwar
Si ngh of Darbhanga

(1) [1952] S.C.R 889, 946-948.
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and others(l) that legislation of the character of the
present is supported by public purpose.

't was next urged that the provisions of the Act offend
article 14 and are therefore bad. Even apart from article
31- A" whi ch renders such an objection inadmissible, we are
satisfied that it i's w thout substance. The contention of
the petitioners is that the Act according to its title is
one to provide for resunption of jagir lands, not all of
them that ~section 21 provides that the Governnent "may
appoint a /date for the resunption of any class of jagir

l ands", which neans that under this section it is not
obligatory on it to resume all jagirs, and that it would be
within its. powers in resuning some of them while |eaving
others untouched, and thus the Act is discrimnatory. The

provi sions of this Act bearing on this question are sections
20 and 4. Section 20 -enacts that "the provisions of this
Chapter apply to all jagirs except jagirs the inconme of
which is wutilised for the naintenance of  any place of
religious worship or for the performance of 'any religious
service". W have held that the Act confers no power on the
CGovernment to grant exenption. Al the jagirs therefore are
liable to be resumed under 'section 20, no option being |left
with the Governnent in the matter. Section 4 of the Act
enacts that all jagir |ands becone |liableto pay assessnent
from the commencement of the Act, and the liability of the
jagirdar to pay tribute also ceases as from that date.
There cannot therefore be any doubt that it was the
intention of the Legislature that all jagir |ands should be
resuned under section 21

It was also urged that under section 21 the State -is
authorised to resume different classes of jagir Ilands on
different dates, and that nmust result in the |aw operating
unequal | y. This provision was obviously dictated by
practical considerations such as adm ni strative /conveni ence
and facilities for paynent of conpensation’ and cannot be
held to be discriminatory. It was held by this Court in
Bi swanbhar Singh v. The State of Orissa and others(1) that a
simlar

(1) [1952] S.C. R 889.

(2) [1954] S.C.R 842, 855.

367
provision in the Orissa Estates Abolition Act No. | of 1952
was not obnoxious to article 14. The objection nust

accordi ngly be overrul ed.

Petitions Nos. 629 and 643 of 1954: These are petitions by
jagirdars of Mewar, and the special contention wurged on
their behalf by M. Trivedi is that their jagirs had been
taken possession of by the State in 1949 under section 8(A)
of the Rajasthan Odinance No. 27 of 1948, that by its
judgrment dated 11-12-1951 the Hi gh Court of Rajasthan had
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held that that enactnment was void under article 14, that
that judgrment had been affirned by this court in The State
of Rajasthan v. Rao Manohar Singhji (1), that the present Act
canme into force on 8-2-1952, and that the Government having
wongly taken possession of the jagirs in 1949 under the
provisions of the Odinance, instead of returning them to
the petitioners notified themfirst under section 21 of the
Act, and thus managed to continue in possession, and that in
the result, these jagirdars had been treated differently
fromthe jagirdars in other States of Rajputana to whom sec-
tion 8(A) did not apply and article 14 had been contravened.
There is no substance in this contention. The Mewar
jagirdars having lost possession under a |legislation which
has been held to be void, the rights which they had over the

jagirs until the date of the present notifications would
remain unaffected, —and no unequal treatnent could result
t herefrom And, noreover, the present Act nmakes no
discrimnation in the matter, as it applies to all the

jagirsin _Rajasthan. There is no ground, therefore, for
hol ding that the Act in any manner contravenes article 14.
V. [t~ now remains to deal with the contention of sone of
the petitioners that even if the impugned Act is wvalid,
their estates do not fall withinits mschief, and that
their resunption is therefore unauthorised

(a) Petition No.392 of 1954 The subject-matter of this
petition is the estate of Khandela in the former State of
Jai pur. By a deed of the year 1836, it

(1) [1954] S.C. R 996.
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was settled by the Maharajah of Jaipur on ‘Raja Abayasingh
and Raja Lakshmansingh on izara istinrar ~on an annua
assessnent of Rs. 80,001. The present petitioner is the
successor-in-interest of Raja Abayasingh, and is entitled to
three-fifths share in the estate. The contention that is
urged on his behalf by M. lsaacs is that the Act does not
apply to him because be is neither a Jagirdar nor a holder
of any of the tenures nmentioned in schedule | to the Act.
The history of this estate is . set out in M. WIIls's Report
at pp. 75-79. Khandela was an ancient principality held by
the nenbers of the Raisalot fanmily as Mansubdars under the
Moghul Enperor. |In 1725 Sawai Jai singh of Anber -obtained an
i zara of Khandel a fromthe Moghul Enperor, and the Raisal ot-
hol ders became subordinate to him |In 1797 the Raisal ot

famly | ost possession of the estate, whi ch becane
incorporated in the Khal sa | ands of Jaipur, and adni ni stered
as such till 1812. Thereafter, it was leased to the
Chieftain of Sikar and others on short Termleases till 1836

when the grant under which the petitioner clains was nade.
The occasion -for the grant was that there were negotiations
for marrying a princess of the Bikaner royal family to the
ruler of Jaipur, and the Bi kaner Durbar insisted that the
Khandel a estate should be restored to the Raisalot famly.
Though the marriage itself did not eventually materialise,
the princess having in the neantine died, the negotiations
which had been going on with the Jaipur State for the
handing over of the Khandela estate to its old holders
resulted in the izara of 1836. Now the question is whether
the grant of 1836 was that of a jagir. It was clearly not a
grant for services rendered- or to be rendered, nor was
there an assignnent of any right to collect revenue. The
grantees -were to enjoy the income fromthe | ands and pay a
fixed annual amount to the Durbar. It is true that the
estate had some of the incidents of a jagir tenure attached
to it. It was inmpartible, it was inalienable, and in
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matters of succession it was governed by the Matm Rules.

Al this did not affect the true character of the grant
whi ch was both in name and in
369,

substance a permanent | ease and not a jagir

M. Pathak contends that even if what was granted under the
deed was not a jagir, it was at least a grant of istinrari
tenure, which is item2 in schedule | to the Act. Thi s
argument is mainly founded on certain,’” proceedings which
were taken with reference to the Khandel a estate during the
years 1932 to 1939. The occasion for these proceedi ngs was
a dispute between the Thi kanadars of Shekhwati and the
Durbar with reference to their respective rights, and the
status of the |zaradars of Khandela also came up for
i nvestigation. There was an enquiry and report by M. WIlls
in 1933, and on that report the matter was again in-
vestigated by a Comm ttee which submitted its report in
1935. Therein, it was held on an exam nation of all the
materials that the status of the holders of Khandela
differed fromthat of other Thikanadars, who paid Miam a and
clained sem -i ndependent status as "Muianl aguzars", that they
held nerely as istinrar |zaradars under a "-permanent and
specific izar" and not as istinrar Mianml aguzars, that the
grant of Mal, Sayer, Bhom and Kuli' habubayat under the deed
did not add to their status as |lzaradars. (Vide para 5).
This report was accepted by the Miharajah of Jaipur on 14-4-
1939.

M. Pathak contends that the effect of the finding of the
Conmittee that the grantees held as istinrar |zaradars was
to bring themwthin item2 of schedule | to the Act, and

that therefore the resunption is withinthe Act. But the
report enphasises that the grantee held  as "istinrar
| zaradar" and not as "istinmar Miam aguzar", and in the
context the word "istinrar" has reference not to the
character of the tenure but its duration as pernmanent. The
precise nature of the tenurecalled "istinrari’ is thus set

out in Venkatachar’'s Report: -
"Permanently quit-rented estates and | ands- These are denoted

by wvarious terns as Dunba, Chukota, Suba-and Istinrari. O
these the |Istinrari tenure merits sone attention. The
| argest number of Istinrari estates in Rajasthan lies in
Aj mer - Mer war a
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which area is outside the scope of this report. The

original tenure of the Istinrari estate in Ajmer is exactly
like the Jagirs in Rajasthan. None of the A ner estates
ever paid revenue till 1755, but were held on condition of
mlitary service................ Under British rule, the
estate holders were nade liable to pay an annual fixed and
permanent quit-rent and were converted into Istinrari tenure
hol ders". (Page 22, para 24).

"This quit rent or fixed revenue is a noninal assessnent,
not related to the income fromthe holding, but with the
condi tion of confirmation of grant; the amount is
i nvari abl e. Thi s cl ass of persons are known as
"Istinrardars"’. (Page 24, para 36).

It is clear fromthe above that the essential features of
istinrari tenure are that the lands are assessed to a
nom nal quit rent and that is permanent. The ampunt of Rs.
80,001 fixed as assessnment under the deed of 1836 cannot be
said to be a nominal anmpunt, and as found in the report of
the 1933 Committee, it was not a pernanent assessnent. It
cannot therefore be held that what was created by the deed
of 1836 was istinrari tenure.

It was argued for the respondent that Khandela was clearly
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an estate as defined in article 31-A that the policy of the
| aw was to abolish all internediaries, and that section 2(h)
should be so construed as to conprehend all holders of
intermediate tenures. The answer to this is that whatever
the legislature intended, effect can be given only to its
expressed intention, and that the definition of "jagir" in
section 2(h) is not sufficiently wide to catch the
petitioner. The notification under section 21 in so far as
it relates to the properties held by the petitioner under
the izara of 1836 must be held to be not within the purview
of the Act and therefore unauthorised.

(b)Petition No. 427 of 1954: Three vill ages, Haripura, Khata
and Niradun, are conprised in this petition. Lands in
Hari pura belonged to certain Bhumas of Jaipur. The
petitioner acquired them under a nunber of purchases, the
last of them being in 1915. Bhomtenure is item 17 in
schedule | to the Act, and
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these lands would therefore be within the purview of the
Act. It is argued by M. Rastogi that as the petitioner had

acquired |lands fromthe Bhomias long prior to the Act his
rights in themcould not retrospectively be affected by
subsequent | egi sl ation. We are unable to see where the
guestion of retrospective operation cones in. |If Bhomis a
tenure--and/ that is what it is under the first schedule to
the Act, and if the intention of the Legislature was to
bring it wthin the operation of the Act, then the only
question to be considered is whether the particul ar
properties notified under ~the Act are held under that
tenure. And if that is answered in the affirmative, the Act
woul d clearly apply, and it would nake no difference in the
result that the holder derived title to themby purchase and
not by inheritance. On the admi ssion of the petitioner that
the lands notified bel onged to his vendors as Bhom the Act
will clearly apply.

Wth reference to the lands in the village of Khata, the
contention of the petitioner is that it is 'held on izara
tenure, and that it is therefore outside schedule | to the
Act. This village is a Thikana in Shekhwati, and though the
estates in that area were originally held on izara, they
had, as already stated, risen to the status of jagirs and
had been recogni sed as such. This village is stated to have
been granted for maintaining horses, and is really a Mansab
jagir and nmust be held to be covered by item1 in schedule
l.

The village of Niradun is stated to be heldas Javad, ~ and
the contention is that it is not —one of the tenures
mentioned in schedule | to the Act. The respondent contends
that Javad is not the nane of any tenure, and that it neans
only a sub-grant. |In the petition it is not /stated that
Javad is a tenure; nor is there a nention of -its incidents.
The word 'javad is not noticed either in Wlson’s { ossary

or in Ramanatha lyer’s Law Lexicon. |In the Jagir Rules of
Ki shangarh, section 4(xiii) defines 'javad’ as "a jagir con-
fiscated by or reverted to the State", and that ~has

reference to the practice of making a grant of a snall
portion of the jagir to the 'jagirdar when it is confiscated
or to the menmbers of the famly when it
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reverts back to the State. W are satisfied that there is
no tenure called Javad, and it wll not assist t he

petitioner whether Javad is a sub-grant or a grant of jagir
of the nature nentioned in section 4(xiii) of the Kishangarh
Rul es. W may add that this contention was raised by the
petitioner in a supplenmental statenent.
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(c) Petition No. 468 of 1954: The petitioner is the holder
of an estate known as Jobner. He contends that he is a
Mansubdar and not a jagirdar, and that his tenure is not
included in schedule | to the Act. During the Moghu

adm ni stration persons to whom assignnents of |and revenue
were made subject to an obligation to maintain horses for
I mperial service were called Mansubdars. The petitioner
states that Akbar the Geat granted three par aganas,
Nar ayana, Kol ak and Jobner, to his ancestors as Mansub for
mai ntai ning 1000 horses, that in 1727 they canme under "the
subordi nati on of the Anber Durbar"-which was the nane of the
State prior to the foundation of Jaipur in 1728, and that
they had continued to hold the estate thereafter as
Mansubdars and not as jagirdars. But the grant will clearly
be a jagir as there is an assignnment of |and revenue for the
rendering of mlitary service, and Mansub is only another
nane for a jagir. It is .classified as a jagir in the Jaipur
Admi ni stration Report 1947-1948, page 35, and even though
the Report has not the force of legislation, it is valuable
as showi ng that Mansub is recognised as a jagir. The estate
is-therefore covered by iteml in schedule 1

Wth reference to oneof the villages form ng part of this
estate, Jorpura, a special contention was put forward by M.
Naunit Lal that it was dedicated for worship of the Devi,
and was therefore within the exenption enacted in section
20. A docunent is also produced in support of this claim
The respondent clainms that under this deed the grant is not
in its entirety in favour of the Deity, but the petitioner
disputes it. This is not a question which can be determ ned

in this petition. It will be open to the petitioner to
establish in appropriate proceedi ngs that the
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village or any portion thereof is within the ' exenption of
section 20 of the Act.

(d) Petitions Nos. 474 and 475 of 1954: In 1948 the
Mahar aj ah of Jaipur granted to the petitioners, who are his
sons, the Thi kanas of Bhagwatgarh and Mangarh consisting of
20 villages revenue-free. - Now, the contention that has been
urged before us in these and other sinilar petitions is that
inthe first schedule to the Act., only Thi kanas of Dhol pur
are nentioned, being item 11, and that therefore Thikanas in
other States are excluded. But the expression 'Thikanadar’
is a honorific and ' Thi kana' does not, except in _Dhol pur
nean anything nore than an estate and that estate can as
well be a jagir. The petitioners, in fact,, admt in their
petitions that they are jagirdars. The grant is clearly a
jagir, and falls within item1 in the schedul e.

(e) Petition No. 488 of 1954: The petitioners are
interested in two of the villages, Dadia Ranpur and Tapi pl ya
conprised in the izara of Khandela of the year 1836, which
forns the subject-matter of Petition No. 392 of 1954, and
their title rests on Chhut Bhayas or sub-grant from the
izaradar. Their rights are therefore precisely those of the
i zaradars, and for the reasons given in Petition No. 392 of
1954 these petitioners nust succeed.

(f) Petition No. 36 of 1955: The properties to which this
petition relates are held as "Sansan" which is one of the
tenures nentioned in the first schedule being item25, and
would therefore fall within the operation of section 21
The contention of the petitioner is that they are dedicated
for the worship of Lord Shiva and Goddess Shakti, and that
he is a Brahmacharan utilising the incone fromthe |ands for
the above religious service. The properties conprised in
the grant are said to be of a snall extent, and the
dedication is not inprobable. There has been no denial by
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the respondent of the allegation in the petition, and on the
materials placed before us, we have cone to the conclusion
that the dedication pleaded by the petitioner has been
established, and that the
374
properties are within the exenption enacted in section 20.
To sum up: The inmpugned Act is not open to attack
either on the ground that the Rajpranukh had no |egislative
conpetence to enact it, or that the procedure prescribed in
article 212-A for enactnment of |aws had not been followed.
The Act is, in substance, one for acquisition of property,
and is within the legislative conpetence of the State, and
it is protected by article 31-A. But the notification is
bad as regards properties conprised in Petitions Nos. 392
and 488 of 1954, as izaras are not wi thin the inpugned Act.
The properties nmentioned in Petition No. 36 of 1955 are
dedi cated for religious services, and are exenpt under
section 20 of the Act. ‘Appropriate wits wll issue in
these three petitions.
In_Petition No. 468 of 1954 the right of the petitioner to
claimexenption under section 20 for the village of Jorpura
on the ground that it is dedicated for worship of the Deity
is reserved, and the petition is otherw se dism ssed.
All  the other petitions will stand dism ssed. The parties
will bear their own costs in all the petitions.




